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1. In a prosecution upon an indictment charging treason by adhering 
to enemies of the United States, giving them aid and comfort, in 
violation of $1 of the Criminal Code, the overt act relied on, of 
which the Constitution requires proof by two witnesses, must be 
at least an act of the accused sufficient, in its setting, to sustain 
a finding that the accused actually gave aid and comfort to the 
enemy. P. 34. 

The protection of the two-witness rule of the Constitution in such 

case extends at least to all acts of the defendant which are used to 

draw incriminating inferences that aid and comfort have been 

given. P. 33. 

3. In a prosecution upon an indictment charging treason by adhering 
to enemies of the United States, giving them aid and comfort, in 
violation of § 1 of the Criminal Code, two of the overt acts alleged 
and relied on were: 

“1. Anthony Cramer, the defendant herein, on or about June 23, 
1942, at the Southern District of New York and within the juris- 
diction of this Court, did meet with Werner Thiel and Edward John 
Kerling, enemies of the United States, at the Twin Oaks Inn at 
Lexington Avenue and 44th Street, in the City and State of New 
York, and did confer, treat, and counsel with said Werner Thiel 
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to 
. 
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and Edward John Kerling for a period of time for the purpose of 
giving and with intent to give aid and comfort to said enemies, 
Werner Thiel and Edward John Werling. 

“2. Anthony Cramer, the defendant herein, on or about June 23, 
1942, at the Southern District of New York and within the juris- 
diction of this Court, did accompany, confer, treat, and counsel 
with Werner Thiel, an enemy of the United States, for a period 
of time at the Twin Oaks Inn at Lexington Avenue and 44th Street, 
and at Thompson's Cafeteria on 42nd Street between Lexington 
and Vanderbilt Avenues, both in the City and State of New York, 
for the purpose of giving and with intent to give aid and: comfort 
to said enemy, Werner Thiel.” 

By direct testimony of two or more witnesses it was established 
that Cramer met Thiel and Kerling on the oceasions and at the 
places charged; that they drank together; and that they engaged 
long and earnestly in conversation. There was no proof by two 
witnesses of what they said or in what language they conversed; 
no showing that Cramer gave them any information whatever of 
value to their mission or that he had any to give; no showing of 
any effort at seereey, they having met in public places; and no 
evidence that Cramer furnished them shelter, sustenance or 
supplies, or that he gave them encouragement or counsel, or even 
paid for their drinks. 

Held that overt acts 1 and 2 as proved were insufficient to sup- 
port a finding that the accused had given aid and comfort to the 
enemy, and therefore insufiicient to support a judgment of con- 
viction. Pp. 36-37, 48. 


or 


37 F.2d SSS, reversed. 


CERTIORARI, 320 U.S. 730, to review the affirmance of 
a judgment of conviction of treason. 


Mr. Harold R. Medina, with whom Mr. John McKim 
Minton, Jr. was on the brief, for petitioner. 


Solicitor General Fahy, with whom Mr. Chester T. 
Lane was on the brief on the reargument and Assistant 
Attorney General Tom C. Clark, Messrs. Chester T. Lane, 
Robert S. Erdahl, Edward G. Jennings and Walter J. 
Cummings, Jr. were on the brief on the original argu- 
ment, for the United States. 

















CRAMER v. UNITED STATES. 3 
1 Opinion of the Court. 


Mr. Justice Jackson delivered the opinion of the 
Court. 


Anthony Cramer, the petitioner, stands convicted of 
violating Section 1 of the Criminal Code, which provides: 
“Whoever, owing allegiance to the United States, levies 
war against them or adheres to their enemies, giving them 
aid and comfort within the United States or elsewhere, 
is guilty of treason.” ? 

Cramer owed allegiance to the United States. A Ger- 
man by birth, he had been a resident of the United States 
since 1925 and was naturalized in 1936. Prosecution re- 
sulted from his association with two of the German sabo- 
teurs who in June 1942 landed on our shores from enemy 
submarines to disrupt industry in the United States and 
whose cases we considered in Ex parte Quirin, 317 U.S. 1. 
One of those, spared from execution, appeared as a gov- 
ernment witness on the trial of Cramer. He testified that 
Werner Thiel and Edward Kerling were members of that 
sabotage crew, detailed their plot, and described their 
preparations for its consummation. 

Cramer was conscripted into and served in the German 
Army against the United States in 1918. After the war 
he came to this country, intending to remain permanently. 
So far as appears, he has been of good behavior, never 
before in trouble with the law. He was studious and intel- 
ligent, earning $45 a week for work in a boiler room and 
living accordingly. 

There was no evidence, and the Government makes no 
claim, that he had foreknowledge that the saboteurs were 
coming to this country or that he came into association 
with them by prearrangement. Cramer, however, had 
known intimately the saboteur Werner Thiel while the 
latter lived in this country. They had worked together, 


118 U.S.C. § 1, derived from Act of April 30, 1790, ¢. 9, § 1, 1 Stat. 
112. 
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roomed together, and jointly had ventured in a small and 
luckless delicatessen enterprise. Thiel early and frankly 
avowed adherence to the National Socialist movement in 
Germany; he foresaw the war and returned in 1941 for 
the purpose of helping Germany. Cramer did not do so. 
How much he sympathized with the doctrines of the 
Nazi Party is not clear. He became at one time, in In- 
diana, a member and officer of the Friends of New Ger- 
many, which was a predecessor of the Bund. However, 
he withdrew in 1935 before it became the Bund. He says 
there was some swindle about it that he did not like and 
also that he did not like their drilling and “radical activi- 
ties.” In 1936 he made a trip to Germany, attended the 
Olympic games, and saw some of the Bundsmen from 
this country who went there at that time for conferences 
with Nazi Party officials. There is no suggestion that 
Cramer while there had any such associations. He does 
not appear to have been regarded as a person of that con- 
sequence. His friends and associates in this country 
were largely German. His social life in New York City, 
where he recently had lived, seems to have been centered 
around Kolping House, a German-Catholiec recreational 
center. 

Cramer retained a strong affection for his fatherland. 
He corresponded in German with his family and friends 
there. Before the United States entered the war he ex- 
pressed strong sympathy with Germany in its conflict with 
other European powers. Before the attack upon Pearl 
Harbor, Cramer openly opposed participation by this 
country in the war against Germany. He refused to work 
on war materials. He expressed concern about being 
drafted into our army and “misused” for purposes of 
“world conquest.” There is no proof, however, except 
for the matter charged in the indictment, of any act or 
utterance disloyal to this country after we entered the 


war. 
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Coming down to the time of the alleged treason, the 
main facts, as related on the witness stand by Cramer, 
are not seriously in dispute. He was living in New York; 
and in response to a cryptic note left under his door, 
which did not mention Thiel, he went to the Grand Cen- 
tral Station. There Thiel appeared. Cramer had sup- 
posed that Thiel was in Germany, knowing that he had 
left the United States shortly before the war to go there. 
Together they went to public places and had some drinks. 
Cramer denies that Thiel revealed his mission of sabotage. 
Cramer said to Thiel that he must have come to America 
by submarine, but Thiel refused to confirm it, although 
his attitude increased Cramer’s suspicion. Thiel prom- 
ised to tell later how he came to this country. Thiel asked 
about a girl who was a mutual acquaintance and whom 
Thiel had engaged to marry previous to his going to 
Germany. Cramer knew where she was, and offered to 
and did write to her to come to New York, without dis- 
closing in the letter that Thiel had arrived. Thiel said 
that he had in his possession about $3,600, but did not 
disclose that it was provided by the German Government, 
saying only that one could get money in Germany if he 
had the right connections. Thiel owed Cramer an old 
debt of $200. He gave Cramer his money belt containing 
some $3,600, from which Cramer was to be paid. Cramer 
agreed to and did place the rest in his own safe-deposit 
box, except a sum which he kept in his room in ease Thiel 
should want it quickly. 

After the second of these meetings Thiel and Kerling, 
who was present briefly at one meeting, were arrested. 
Cramer’s expectation of meeting Thiel later and of bring- 
ing him and his fiancée together was foiled. Shortly 
thereafter Cramer was arrested, tried, and found guilty. 
The trial judge at the time of sentencing said: 

“I shall not impose the maximum penalty of death. It 
does not appear that this defendant Cramer was aware 
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that Thiel and Kerling were in possession of explosives 
or other means for destroying factories and property- in 
the United States or planned to do that. 

“From the evidence it appears that Cramer had no more 
guilty knowledge of any subversive purposes on the part 
of Thiel or Kerling than a vague idea that they came here 
for the purpose of organizing pro-German propaganda 
and agitation. If there were any proof that they had 
confided in him what their real purposes were, or that 
he knew or believed what they really were, I should not 
hesitate to impose the death penalty.” 

Cramer’s case raises questions as to application of the 
constitutional provision that “Treason against the United 
States shall consist only in levying War against them, or in 
adhering to their Enemies, giving them Aid and Comfort. 
No person shall be convicted of Treason unless on the 
Testimony of two Witnesses to the same overt Act, or on 
Confession in open Court.” * 

Cramer’s contention may be well stated in words of 
Judge Learned Hand in United States v. Robinson: * 

“Nevertheless a question may indeed be raised whether 
the prosecution may lay as an overt act a step taken in 
execution of the traitorous design, innocent in itself, and 
getting its treasonable character only from some covert 
and undeclared intent. It is true that in prosecutions 
for conspiracy under our federal statute it is well settled 
that any step in performance of the conspiracy is enough, 
though it is innocent except for its relation to the agree- 
ment. I doubt very much whether that rule has any 
application to the case of treason, where the requirement 
affected the character of the pleading and proof, rather 
than accorded a season of repentance before the crime 
should be complete. Lord Reading in his charge in 


? Article III, §3. 
3959 F. 685, 690 (S. D. N. Y. 1919). 
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Casement’s Case uses language which accords with my 
understanding: 

“ “Overt acts are such acts as manifest a criminal inten- 
tion and tend towards the accomplishment of the criminal 
object. They are acts by which the purpose is manifested 
and the means by which it is intended to be fulfilled.’ ” * 

The Government, however, contends for, and the court 
below has affirmed, this conviction upon a contrary prin- 
ciple.’ It said: “We believe in short that no more need 
be laid for an overt act of treason than for an overt act of 
conspiracy ... Hence we hold the overt acts relied on 
were sufficient to be submitted to the jury, even though 
they perhaps may have appeared as innocent on their 
face.” A similar conclusion was reached in United States 
v. Fricke ; ° it is: “An overt act in itself may be a perfectly 
innocent act standing by itself; it must be in some man- 
ner in furtherance of the crime.” 

As lower courts thus have taken conflicting positions, 
or, where the issue was less clearly drawn, have dealt with 
the problem ambiguously,’ we granted certiorari* and 
after argument at the October 1943 Term we invited 


*This view was recently followed by Judge Clancy in District 
Court, in dismissing an indictment for treason. United States v. 
Leiner, 8. D. N. Y. 1943 (unreported). 

5 United States v. Cramer, 137 F. 2d S888, 896. 

6 259 F. 673, 677 (S. D. N. Y. 1919). 

7™“An overt act, in criminal law, is an outward act done in pur- 
suance and in manifestation of an intent or design; an overt act in 
this case means some physical action done for the purpose of carry- 
ing out or affecting [sic] the treason.” United States v. Haupt, 47 F. 
Supp. 836, 839 (N. D. Ill. 1942), reversed on other grounds, 136 F. 
2d 661 (C. C. A. 7th, 1943). 

“The overt act is the doing of some actual act, looking towards the 
accomplishment of the crime.” United States v. Stephan, 50 F. Supp. 
738, 742-43 n. (E. D. Mich. 1943). 

8 320 U.S. 730. . 

664818° 46 
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reargument addressed to specific questions.® Since our 
primary question here is the meaning of the constitu- 
tional provision, we turn to its solution before considering 
its application to the facts of this case. 


I 


When our forefathers took up the task of forming an 
independent political organization for New World society, 
no one of them appears to have doubted that to bring into 
being a new government would originate a new allegiance 
for its citizens and inhabitants. Nor were they reluctant 
to punish as treason any genuine breach of allegiance, as 
every government time out of mind had done. The be- 
trayal of Washington by Arnold was fresh in mind. They 
were far more awake to powerful enemies with designs on 
this continent than some of the intervening generations 
have been. [England was entrenched in Canada to the 
north and Spain had repossessed Florida to the south, and 
each had been the scene of invasion of the Colonies; the 
King of France had but lately been dispossessed in the 
Ohio Valley; Spain claimed the Mississippi Valley; and, 
except for the seaboard, the settlements were surrounded 
by Indians—not negligible as enemies themselves, and 
especially threatening when allied to European foes. The 
proposed national government could not for some years 
become firmly seated in the tradition or in the habits of 


® May 22, 1944. Counsel for petitioner, although assigned by the 
trial court, has responded with extended researches. The Solicitor 
General engaged scholars not otherwise involved in conduct of the 
case to collect and impartially to summarize statutes, decisions, and 
texts from Roman, Continental, and Canon law as well as from Eng- 
lish, Colonial, and American law sources. The part of the study deal- 
ing with American materials has been made available through pub- 
lication in 58 Harv. L. Rev. 226 et seq. Counsel have lightened our 
burden of examination of the considerable accumulation of historical 
materials. 
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the people. There is no evidence that the forefathers 
intended to withdraw the treason offense from use as an 
effective instrument of the new nation’s security against 
treachery that would aid external enemies. 

The forefathers also had suffered from disloyalty. Suc- 
cess of the Revolution had been threatened by the adher- 
ence of a considerable part of the population to the king. 
The Continental Congress adopted a resolution after a 
report by its “Committee on Spies”’* which in effect 
declared that all persons residing within any colony owed 
allegiance to it, and that if any such persons adhered to 
the King of Great Britain, giving him aid and comfort, 
they were guilty of treason, and which urged the colonies 
to pass laws for punishment of such offenders “as shall 
be provably attainted of open deed.” ** Many of the col- 
onies complied, and a variety of laws, mostly modeled 


1° The Committee included John Adams, Thomas Jefferson, John 
Rutledge, James Wilson, and Robert Livingston. See C. F. Adams, 
Life of John Adams in 1 Works of John Adams (1856) 224-25. 

11 “Resolved, That all persons abiding within any of the United 
Colonies, and deriving protection from the laws of the same, owe 
allegiance to the said laws, and are members of such colony; and 
that all persons passing through, visiting, or make [sic] a temporary 
stay in any of the said colonies, being entitled to the protection of 
the laws during the time of such passage, visitation or temporary 
stay, owe, during the same time, allegiance thereto: 

“That all persons, members of, or owing allegiance to any of the 
United Colonies, as before described, who shall levy war against any 
of the said colonies within the same, or be adherent to the king of 
Great Britain, or others the enemies of the said colonies, or any of 
them, within the same, giving to him or them aid and comfort, are 
guilty of treason against such colony: 

“That it be recommended to the legislatures of the several United 
Colonies, to pass laws for punishing, in such manner as to them shall 
seem fit, such persons before described, as shall be provably at- 
tainted of open deed, by people of their condition, of any of the 
treasons before described.” 5 Journals of the Continental Congress 
(1906) 475. 
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on English law, resulted.’* Some of the legislation in later 
years became so broad and loose as to make treason of 


12 Nine states substantially adopted the recommendation of the 
Congress: Delaware, Massachusetts, New Hampshire, New Jersey, 
New York, North Carolina, Pennsylvania, Rhode Island, Virginia. 
(The Virginia law, though it did not copy in full the recommendation 
of Congress, was drawn by Jefferson, among others, and hence prob- 
ably can be regarded as originating in the same source as the others.) 
Three states had basic treason statutes not patterned on the Con- 
gressional model, one antedating the latter: Connecticut, Maryland, 
South Carolina. Georgia is not found to have enacted any general 
treason statute, although it passed a number of separate acts of 
attainder. 

The Maryland act declared that “the several crimes aforesaid shall 
receive the same constructions that have been given to such of the 
said crimes as are enumerated in the statute of Edward the third, com- 
monly called the statute of treasons.” None of the statutes contained 
negative language, limiting the definition of treason expressly to that 
set forth in the statute. In general, too, they added te the definition 
of the model recommended by Congress other specific kinds of trea- 
son. Thus a number defined treason as including conspiracy to levy 
war. Conspiracy to adhere to the enemy and give aid and comfort 
was also included in several, or incorporated by separate acts. Much 
explicit attention was given to the problem of contact with the enemy. 
Conveying of intelligence or carrying on of correspondence with the 
enemy were expressly mentioned. One typical provision declared 
guilty of treason those persons who were “adherent to . . . the enemies 
of this State within the same, or to the Enemies of the United States 
... giving to... them Aid or Comfort, or by giving to .. . them 
Advice or Intelligence either by Letters, Messages, Words, Signs or 
Tokens, or in any way whatsoever, or by procuring for, or furnishing 
to... them any Kind of Provisions or Warlike Stores...” Other 
provisions referred to “joining their Armies,” “inlisting or persuading 
others to inlist for that Purpose,” “furnishing Enemies with Arms or 
Ammunition, provision or any other Articles for such their Aid or 
Comfort,” “wilfully betraying, or voluntarily yielding or delivering 
any vessel belonging to this State or the United States to the Ene- 
mies of the United States of America”; and to persons who “have 
joined, or shall hereafter join the Enemies of this State, or put them- 
selves under the Power and Protection of the said Enemies, who shall 
come into this State and rob or plunder any Person or Persons of 
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mere utterance of opinion. Many a citizen in a time of 
unsettled and shifting loyalties was thus threatened under 


their Goods and Effects, or shall burn any Dwelling House or other 
Building, or be aiding or assisting therein,” or who should maliciously 
and with an intent to obstruct the service dissuade others from enlist- 
ing, or maliciously spread false rumors concerning the forces of either 
side such as to alienate the affections of the people from the Govern- 
ment “or to terrify or discourage the good Subjects of this State, or 
to dispose them to favor the Pretensions of the Enemy,” or who “shall 
take a Commission or Commissions from the King of Great Britain, 
or any under his Authority, or other the Enemies of this State, or the 
United States of America.” 

A number of the statutes required “the testimony of two lawful and 
credible witnesses.” But the requirement was not linked to the 
proof of overt acts, and there was no suggestion of the type of pro- 
vision later embodied in the Constitution. Supplementary acts 
creating special treasonable offenses tended to omit any requirement 
as to quantum of proof. 

See Hurst, op. cit. supra, 5S Harv. L. Rev. at 248 et seq. 

13 For example, the New York Act of March 30, 1781, after reciting 
that it was necessary to make further provision respecting treason 
in order to prevent adherence to the king, made it a felony to declare 
or maintain “that the King of Great Britain hath, or of Right ought 
to have, any Authority, or Dominion, in or over this State, or the 
Inhabitants thereof,” or to persuade or attempt to persuade any 
inhabitant to renounce allegiance to the State or acknowledge allegiance 
to the king, or to affirm one’s own allegiance to the king. A person con- 
victed was to “suffer the Pains and Penalties prescribed by Law in Cases 
of Felony without Benefit of Clergy,” except that the court might, 
instead of prescribing death, sentence to three years’ service on an 
American warship. Laws of the State of New-York (Poughkeepsie, 
1782) 4th Sess., Ch. XLVIII. Virginia imposed a fine not exceed- 
ing £20,000, and imprisonment up to five years “if any person re- 
siding or being within this commonwealth shall ... by any word, 
open deed, or act, advisedly and willingly maintain and defend the 
authority, jurisdiction, or power, of the king or parliament of Great 
Britain, heretofore claimed and exercised within this colony, or shall 
attribute any such authority, jurisdiction, or power, to the king or 
parliament of Great Britain...” Laws, October, 1776, Ch. V, 9 
Hening, Statutes at Large (1823) 170. See also Hurst, op. cit. supra, 
58 Harv. L. Rev. at 265-67. 
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English law which made him guilty of treason if he ad- 
hered to the government of his colony and also under 
colonial law which made him guilty of treason if he ad- 
hered to his king."* Not a few of these persons were 
subjected to confiscation of property or other harsh 
treatment by the Revolutionists under local Jaws; none, 
however, so far as appears, to capital punishment.” 
Before this revolutionary experience there were scat- 
tered treason prosecutions in the colonies,” usually not 
well reported. Some colonies had adopted treason stat- 
utes modeled on English legislation.” But the earlier 
colonial experience seems to have been regarded as of 


14 A similar situation prevailed during the Civil War, when treason 
prosecutions were instituted against citizens of some southern states 
for treason to the state, consisting of adherence to the United States. 
See Robinson, Justice in Grey, pp. 176, 199, 201, 202, 270, 289, 380, 
385, 408. 

15 See Hurst, Treason in the United States (1944), 58 Harv. L. Rev. 
226, 268-71. Although these acts, dealing with withdrawal to enemy 
territory, imposed in general only forfeiture and banishment, some 
did reinforce these penalties with the threat of death if the person 
should later be found within the state. Jd., 272. 

6 The only pre-Revolutionary treason trial of which there is an 
extensive record is King v. Bayard (1702), a New York prosecution 
under an Act of May 6, 1691, which made it treason “by force of 
arms or otherwise to disturb the peace good and quiet of this their 
Majestyes Government as it is now Established.” (The act was 
thought by the home authorities to be objectionably broad and 
vague and was later repealed.) See The Trial of Nicholas Bayard, 
14 Howell’s State Trials 471; 10 Lawson, American State Trials, 
518; Hurst, op. cit. supra, 58 Harv. L. Rev. at 233. For other ma- 
terial on colonial treason prosecutions, see Hurst, op. cit. supra, 58 
Harv. L. Rev. at 234, n. 15. 

‘7 In the early part of the colonial period, charters and grants gave 
royal governors authority to use martial law for suppression of 
“rebellion,” “sedition,” and “mutiny,” and references to treason were 
not in the traditional language. A provision of the General Laws 
of New Plimouth Colony, 1671, is representative: 

“3. Treason against the Person of our Soveraign Lord the King, 
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a piece with that of England and appears not to have 
much influenced the framers in their dealings with the 
subject. 

However, their experience with treason accusations had 
been many-sided. More than a few of them were descend- 


the State and Common-wealth of England, shall be punished by 
death. 

“4. That whosoever shall Conspire and Attempt any Invasion, 
Insurrection, or Publick Rebellion against this Jurisdiction, or the 
Surprizal of any Town, Plantation, Fortification or Ammunition, 
therein provided for the safety thereof, or shall Treacherously and 
Perfidiously Attempt and Endeavor the Alteration and Subversion 
of the Fundamental Frame and Constitutions of this Government; 
every such Person shall be put to Death.” 

But the bulk of colonial legislation prior to the Revolution drew 
extensively on English law, especially the statute 25 Edward III. 
Some of the acts substantially adopted the language of the latter 
statute, with additions, and some simply declared that the offense of 
treason should follow the English law. With the exception of Georgia 
and New Jersey, all the colonies eventually adopted one or the other 
type statute. In addition, the English law of treason itself applied, 
to an undefined extent, and several colonial acts were disallowed on 
the theory that they covered ground already occupied by the mother 
country’s legislation. The colonies which enacted their own statutes 
patterned after 25 Edward III did not narrow its terms. Several 
expressly included the treason of compassing the death of the king, 
and a couple even made an analogous offense of compassing the death 
of the proprictor. The offense of levying war against the king was 
given a broad definition; some of the colonies expressly included 
various forms of “constructive” levying of war which had been put 
into the English statute by judicial construction, in general extending 
the crime to domestic disturbances; and some of the statutes made 
conspiracy to levy war sufficient to constitute the crime of levying 
war. Some specific attention was given in separate legislation at 
various times to contact with the enemy, legislation comparable to 
that subsequently enacted during the Revolutionary period. 

Most of the colonial treason acts contained two-witness require- 
ments, without the additional qualification later adopted in the Consti- 
tution, that they must be witnesses to the same overt act, although it was 
required that they be witnesses to the same general kind of treason. 

See generally Hurst, op. cit. supra, 58 Harv. L. Rev. at 226-45. 
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ants of those who had fled from measures against sedition 
and its ecclesiastic counterpart, heresy. Now the treason 
offense was under revision by a Convention whose mem- 
bers almost to a man had themselves been guilty of trea- 
son under any interpretation of British law.** They not 
only had levied war against their king themselves, but 
they had conducted a lively exchange of aid and comfort 
with France, then England’s ancient enemy. Every step 
in the great work of their lives from the first mild protests 
against kingly misrule to the final act of separation had 
been taken under the threat of treason charges.’® The 
Declaration of Independence may seem cryptic in de- 
nouncing George III “for transporting us beyond Seas to 
be tried for pretended offenses” but the specific grievance 
was recited by the Continental Congress nearly two years 
before in saying that “. . . it has lately been resolved in 
Parliament, that by force of a statute, made in the thirty- 
fifth year of the reign of king Henry the eighth, colonists 
may be transported to England, and tried there upon 
accusations for treasons, and misprisions, or concealments 


18“The men who framed that instrument remembered the crimes 
that had been perpetrated under the pretense of justice; for the most 
part they had been traitors themselves, and having risked their necks 
under the law they feared despotism and arbitrary power more than 
they feared treason.” 3 Adams, History of the United States, 468. 

“Every member of that Convention—every officer and soldier of 
the Revolution from Washington down to private, every man or 
woman who had given succor or supplies to a member of the patriot 
army, everybody who had advocated American independence . . . 
could have been prosecuted and might have been convicted as 
‘traitors’ under the British law of constructive treason.” 3 Beveridge, 
Life of John Marshall, 402, 403. 

18 This was doubtless the meaning of Franklin's quip at the signing 
of the Declaration of Independence that if the signers did not hang 
together they should hang separately. It was also the meaning of the 
eries of “Treason” which interrupted Patrick Henry in the speech 
in the Virginia House of Burgesses evoking the famous reply “If this 
be treason, make the most of it.” 
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of treasons committed in the colonies; and by a late 
statute, such trials have been directed in cases therein 
mentioned.” *° 

The Convention numbered among its members men 
familiar with government in the Old World, and they 
looked back upon a long history of use and abuse of the 
treason charge.*' The English stream of thought con- 


201 Journals of the Continental Congress, 65. See also 1 Burnett, 
ed., Letters of Members of the Continental Congress (1921) 43, 44, 
n. 36. 

21 The men who were responsible for framing our Constitution were 
influenced by eighteenth century liberal thought from both French and 
English sources. French influences, more philosophical than legal in 
character, were particularly strong with Franklin, who took a signifi- 
cant part in framing the treason clause. Franklin had been a member 
of the French Academy of Sciences since 1772 and had many friends 
among French intellectuals. He spent much time in England and in 
France, to which he was sent by the Continental Congress as Com- 
missioner in 1776. He remained until 1783, when he signed the Treaty 
of Peace with England, and thereafter until 1785 as Minister to France. 
Becker, Franklin, 6 Dictionary of American Biography 585; 9 Ency- 
clopedia Britannica (14th ed.) 693. Jefferson, a strong influence with 
the men of that period, was sent to France by the Continental Con- 
gress to assist Franklin, remaining there from 1784 to 1789, suecceed- 
ing Franklin in 1785 as Minister. Jefferson was so closely in touch 
with French revolutionary thought that in July 1789 he was invited 
to assist in the deliberations of the Committee of the French National 
Assembly to draft a Constitution, but declined out of respect for his 
position. See Malone, Jefferson, 10 Dictionary of American Biography 
17; 12 Encyclopedia Britannica (14th ed.) 988. See also, generally, 
Chinard, Thomas Jefferson, The Apostle of Americanism. Best known 
in America of the French writings was Montesquieu’s L’Esprit des 
Lois, which appeared in French in 1748. (An English edition was 
published in London in 1750.) Book 12 thereof was devoted to his 
philosophical reactions to the abuses of treason. It is hardly a coin- 
cidence that the treason clause of the Constitution embodies every one 
of the precepts suggested by Montesquieu in discussing the excesses 
of ancient and European history. 

Some of his precepts*were: “If the crime of high treason be in- 
determinate, this alone is sufficient to make the government degencrate 
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cerning treasons began to flow in fairly definable channels 
in 1351 with the enactment of the great Treason Act, 25 
Edw. III, Stat. 5, Ch. 2.% That was a monumental piece 


into arbitrary power.” (Book 12, Ch. 7, Of the Crime of High 
Treason.) “The laws do not take upon them to punish any other 
than overt acts.” (Book 12, Ch. 11, Of Thoughts.) “Nothing ren- 
ders the erime of high treason more arbitrary than declaring people 
guilty of it for indisereet speeches. ... Words do not constitute 
an overt act; they remain only in idea. . . . Overt acts do not happen 
every day; they are exposed to the eye of the public; and ‘a false 
charge with regard to matters of fact may be easily detected. Words 
carried into action assume the nature of that action. Thus a man 
who goes into a public market-place to incite the subject to revolt, 
incurs the guilt of high treason, because the words are joined to the 
action, and partake of its nature. It is not the words that are pun- 
ished but an action in which the words are employed.” (Book 12, 
Ch. 12, Of indisereet Speeches.) “Those laws which condemn a man 
to death on the deposition of a single witness, are fatal to liberty.” 
(Book 12, Ch. 3, Of The Liberty of the Subject.) 

Both French and English influences on American thought as shown 
by Jefferson's writings are traced by Perry, Puritanism and Democracy 
(1945) 126, 130, 134, 158, 182, 184, 185. 

22“Declaration what offences shall be adjudged treason. Item, 
whereas divers opinions have been before this time in what case treason 
shall be said, and in what not; the King, at the request of the lords 
and of the commons, hath made a declaration in the manner as here- 
after followeth, that is to say; when a man doth compass or imagine 
the death of our lord the King, or of our lady his queen or of their 
eldest son and heir; or if a man do violate the King’s companion, or 
the King’s eldest daughter unmarried, or the wife the King’s eldest 
son and heir; or if a man do levy war against our lord the King in 
his realm, or be adherent to the King’s enemies in his realm, giving 
to them aid and comfort in the realm, or elsewhere, and thereof be 
probably attainted of open deed by the people of their condition: And 
if a man counterfeit the King’s great or privy seal, or his money; and 
if a man bring false money into this realm, counterfeit to the money 
of England, as the money called lushburgh, or other, like to the said 
money of England, knowing the money to be false, to merchandise or 
make payment in deceit of our said lord the King and of his people; 
and if a man slea the chancellor, treasurer, or the King’s justices of 
the one bench or the other, justices in eyre, or justices of assise, and 
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of legislation several times referred to in the deliberations 
of the Convention. It cut a bench-mark by which the 
English-speaking world tested the level of its thought on 
the subject * until our own abrupt departure from it in 


all other justices assigned to hear and determine, being in their places, 
doing their offices: and it is to be understood, that in the cases above 
rehearsed, that ought to be judged treason which extends to our lord 
the King, and his royal majesty: And of such treason the forfeiture 
of the escheats pertaineth to our sovereign lord, as well as of the lands 
and tenements holden of other, as of himself: And moreover there is 
another manner of treason, that is to say, when a servant slayeth his 
master, or a wife her husband, or when a man secular or religious 
slayeth his prelate, to whom he oweth faith and obedience ; and of such 
treason the escheats ought to pertain to every lord of his own fee. 
And because that many other like cases of treason may happen in 
time to come, which a man cannot think or declare at this present 
time; it is accorded, that if any other case, supposed treason, which 
is not above specified, doth happen before any justices, the justices 
shall tarry without any going to judgement of the treason, till the cause 
be shewed and declared before the King and his Parliament, whether 
it ought to be judged treason or other felony. And if percase any 
man of this realm ride armed covertly or secretly with men of arms 
against any other, to slay him, or rob him, or take him, or retain him 
till he hath made fine or ransom for to have his deliverance, it is not 
the mind of the King nor his council, that in such case it shall be 
judged treason but shall be judged felony or trespass, according to 
the laws of the land of old time used, and according as the case 
requireth.” 4 Halsbury’s Statutes of England 273. 

23 Stephen said of it: “In quiet times it is seldom put in force, and 
if by any accident it is necessary to apply it, the necessity for doing 
so is obvious. For revolutionary periods it is obviously and always 
insufficient, and at such times it is usually supplemented by enact- 
ments which ought to be regarded in the light of war measures, but 
which are usually represented by those against whom they are directed 
as monstrous invasions of liberty. The struggle being over, the 
statute of 25 Edw. 3 is reinstated as the sole definition of treason, 
and in this way it has become the subject of a sort of superstitious 
reverence.” 2 Stephen, History of the Criminal Law of England 
(1883) 250-51; see also 3 Holdsworth (4th ed. 1935) 287. 

Blackstone says: “But afterwards, between the reign of Henry 
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1789, and after 600 years it still is the living law of treason 
in England. Roger Casement in 1917 forfeited his life 
for violating it.* We, of course, can make no independent 
judgment as to the inward meanings of the terms used in 
a six-century-old statute, written in a form of Norman 
French that had become obsolete long before our Revo- 
lution. We can read this statute only as our forebears 
read it—through the eyes of succeeding generations of 
English judges, to whom it has been the core of all de- 
cision, and of common-law commentators, to whom it has 
been the text.”® 


the fourth and queen Mary, and particularly in the bloody reign of 
Henry the eighth, the spirit of inventing new and strange treasons 
was revived; among which we may reckon the offences of clipping 
money; breaking prison or rescue, when the prisoner is committed for 
treason; burning houses to extort money; stealing cattle by Welsh- 
men; counterfeiting foreign coin; wilful poisoning; execrations 
against the king; calling him opprobrious names by public writing; 
counterfeiting the sign manual or signet; refusing to abjure the pope; 
deflowering, or marrying without the royal licence, any of the king’s 
children, sisters, aunts, nephews, or nieces; bare solicitation of the 
chastity of the queen or princess, or advances made by themselves; 
marrying with the king, by a woman not a virgin, without previously 
discovering to him such her unchaste life; judging or believing (mani- 
fested by any overt act) the king to have been lawfully married to 
Anne of Cleve; derogating from the king’s royal stile and title; im- 
pugning his supremacy; and assembling riotously to the number of 
twelve, and not dispersing upon proclamation .. .” 4 Blackstone 
86-87. 

24 Rex v. Casement, 1 K. B. 98 (1917); Knott, Trial of Roger Case- 
ment, 184, 185. 

25 Chief among these were Coke and Blackstone. Coke empha- 
sized the salutary effects of the Statute of Edward III in limiting 
treason prosecution and strongly emphasized the overt-act require- 
ment, probably quoting Bracton. Institutes of the Laws of England, 
5th Ed. (1671) Part III, 14. He used as examples overt acts which of 
themselves appear to evidence treasonable intent. Jd., 2, 3, and 14. 
See 1 Hale, History of the Pleas of the Crown (1736) 86, 259. But we 
cannot be sure whether this was intended to imply that acts from 
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Adjudicated cases in English history generally have 
dealt with the offense of compassing the monarch’s death ; 


which intent would be less evident would suffice. Other authors 
known on this side of the water leave us with little light on our 
particular problem. 

Hale (History of the Pleas of the Crown, Emlyn ed. London, 1736) 
frequently uses terminology, found in Coke and earlier writers, which 
might mean that the function of an overt act is to prove intent, say- 
ing that the overt act is to “manifest” or “declare” the compassing 
of the king’s death, and so forth. Jd., 109. But, as in the other writers, 
the statements are usually open as well to the interpretation that 
the act must show translation of thought into action. In the latter 
sense, the act “declares” intent in that it shows, in the light of other 
evidence, that the defendant’s thoughts were not mere idle desires. 
This is a different thing from saying that the overt act must of itself 
display an unambiguously traitorous character. Elsewhere Hale 
gives some support to the view that the act may itself be of an innocent 
character. Dealing with the principle that words alone cannot be an 
overt act, he says that “words may expound an overt-act to make 
good an indictment of treason of compassing the king’s death, which 
overt-act possibly of itself may be indifferent and unapplicable to such 
an intent; and therefore in the indictment of treason they may be joined 
with such an overt-act, to make the same applicable and expositive of 
such a compassing.” Jd., 115. He also declares that the mere meet- 
ing of persons with the intent of plotting the king’s death is a suffi- 
cient overt-act for the treason of compassing the king’s death. Jd., 
108, 109. These remarks, however, deal only with compassing the 
king’s death, and little light is given as to the overt act in connection 
with levying war and adhering to the enemy. With Coke, Hale takes 
the position that a mere meeting of persons to conspire, though suffi- 
cient under the compassing clause, is not sufficient for the levying-of- 
war clause. Jd., 130. 

Foster’s view of the overt act does not scem materially different 
from Hale’s. (A Report of Some Proceedings on the Commission for 
the Trial of the Rebels in the Year 1746 in the County of Surry; and 
of other Crown Cases, 2d ed. 1791.) “Overt acts undoubtedly do dis- 
cover the man’s intentions; but, I conceive, they are not to be con- 
sidered merely as evidence, but as the means made use of to effectuate 
the purposes of the heart . . . though in the case of the King overt- 
acts of less malignity, and having a more remote tendency to his de- 
struction, are, with great propriety, deemed treasonable; yet. still 
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only eleven reported English cases antedating the Con- 
stitution are cited as involving distinct charges of adher- 
ence to the king’s enemies.” When constructive treasons 
were not joined on the face of the indictment, it is not 
possible to say how far they were joined in the minds of 
the judges. No decision appears to have been a factor 
in the deliberations of our own Constitutional Conven- 
tion. Nor does any squarely meet our issue here, and for 
good reason—the Act of Edward III did not contain the 
two-witnesses-to-the-same-overt-act requirement which 
precipitates the issue here. 

Historical materials are, therefore, of little help; neces- 
sity as well as desire taught a concept that differed from 
all historical models in the drafting of our treason clause. 
Treason statutes theretofore had been adapted to a society 
in which the state was personified by a king, on whose 
person were focused the allegiances and loyalties of the 
subject. When government was made representative of 
the whole body of the governed, there was none to say “I 


they are considered as means to affectuate [sic], not barely as evidence 
of the treasonable purpose.” Foster also repeats the assertion that 
the mere meeting of persons with intent to plan the king’s death is a 
sufficient overt act. Jd., 195. However, his discussion, too, is confined 
to the treason of compassing, and he says little that is helpful about 
levying war and adhering. 

*6 These are: Trial of Sir Nicholas Throckmorton, 1 How. St. Tr. 
869 (1 Mary, 1554); Trial of Sir Richard Grahme (Lord Preston’s 
Case), 12 How. St. Tr. 645 (2 William & Mary, 1691); Trial of Sir 
John Freind, 13 How. St. Tr. 1, 4, 11 (8 William III, 1696); Trial 
of Sir William Parkyns, 13 How. St. Tr. 63, 67 (8 William III, 
1696); Trial of Peter Cook, 13 How. St. Tr. 311, 346 (8 William 
III, 1696); Trial of Captain Vaughan, 13 How. St. Tr. 485 (8 William 
III, 1696); Trial of William Gregg, 14 How. St. Tr. 1371 (6 Anne, 
1708); Trial of James Bradshaw, 18 How. St. Tr. 415 (20 George II, 
1746); Trial of Dr. Hensey, 19 How. St. Tr. 1341 (32 George II, 
1758); Trial of Francis De la Motte, 21 How. St. Tr. 687 (21 George 
III, 1781); and the Trial of David Tyrie, 21 How. St. Tr. 815 (22 
George III, 1782). 
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am the State” and a concept of treason as compassing or 
imagining a ruler’s death was no longer fitting. Nor can 
it be gainsaid that the revolutionary doctrine that the 
people have the right to alter or abolish their government 
relaxed the loyalty which governments theretofore had 
demanded—dangerously diluted it, as the ruling classes of 
Europe thought, for in their eyes the colonists not only 
committed treason, they exalted it.” The idea that 
loyalty will ultimately be given to a government only so 
long as it deserves loyalty and that opposition to its abuses 
is not treason ** has made our government tolerant of 
opposition based on differences of opinion that in some 
parts of the world would have kept the hangman busy. 
But the basic law of treason in this country was framed 
by men who, as we have seen, were taught by experience 
and by history to fear abuse of the treason charge almost 
as much as they feared treason itself. The interplay in 


27 Philip Guedalla characterizes the figures of the American Revolu- 
tion as they occur in British legend: “There they are oddly shrunken; 
they dwindle into a provincial pettiness; and their voices monoto- 
nously intone the dreary formule of sedition.” Fathers of the Revo- 
lution, p. 8. 

28 Mr. Jefferson had referred to the Statute of Edward IIT as “done 
to take out of the hands of tyrannical Kings, and of weak and wicked 
Ministers, that deadly weapon, which constructive treason had fur- 
nished them with, and which had drawn the blood of the best and 
honestest men in the kingdom.” 1 Writings of Thomas Jefferson 
(Library ed. 1903) 215. 

Later, as Secretary of State, he wrote: “Treason . . . when real, 
merits the highest punishment. But most codes extend their definitions 
of treason to acts not really against one’s country. They do not dis- 
tinguish between acts against the government, and acts against the 
oppressions of the government; the latter are virtues; yet they 
have furnished more victims to the executioner than the former; 
because real treasons are rare; oppressions frequent. The unsuccessful 
strugglers against tyranny, have been the chief martyrs of treason 
laws in all countries.” 8 Jefferson’s Writings 332. Compare 7th 
Annual Message, 1807, 3 Jefferson’s Writings 451, 452. 
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the Convention of their two fears accounts for the problem 
which faces us today. 
II 


We turn then to the proceedings of the Constitutional 
Convention of 1787 so far as we have record of them. The 
plan presented by Pinckney evidently proposed only that 
Congress should have exclusive power to declare what 
should be treason and misprision of treason against the 
United States.*° The Committee on Detail, apparently 
not specifically instructed on the subject, reported a draft 
Constitution which left no such latitude to create new 
treasons. It provided that: “Treason against the United 
States shall consist only in levying war against the United 
States, or any of them; and in adhering to the enemies 
of the United States, or any of them. The Legislature of 
the United States shall have power to declare the punish- 
ment of treason. No person shall be convicted of treason, 
unless on the testimony of two witnesses. No attainder 
of treason shall work corruption of bloods, nor forfeiture, 
except during the life of the person attainted.” * 

This clause was discussed on August 20, 1787. Mr. 
Madison, who opened the discussion, “thought the defini- 
tion too narrow. It did not appear to go as far as the Stat. 
of Edwd. III. He did not see why more latitude might not 
be left to the Legislature. It wd. be as safe in the hands 
of State legislatures; and it was inconvenient to bar a 
discretion which experience might enlighten, and which 
might be applied to good purposes as well as be abused.” ™ 
Mr. Mason was in favor of following the language of the 
Statute of Edward III. The discussion shows some con- 
fusion as to the effect of adding the words “giving them 
aid and comfort,” some thinking their effect restrictive 


*° 2 Farrand, Records of the Federal Convention of 1787, 136. 
*° Art. VII, § 2, of draft reported August 6, 1787. 2 Farrand 182. 
*t The debates are at 2 Farrand 345-50. 
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and others that they gave a more extensive meaning. 
However, “Col. Mason moved to insert the words ‘giving 
(them) aid comfort’ as restrictive of ‘adhering to their 
Enemies, &c’—the latter he thought would be otherwise 
too indefinite.” The motion prevailed. 

Mr. Dickenson “wished to know what was meant by the 
‘testimony of two witnesses’, whether they were to be 
witnesses to the same overt act or to different overt acts. 
He thought also that proof of an overt act ought to be ex- 
pressed as essential to the case.” Doctor Johnson also 
“considered . . . that something should be inserted in the 
definition concerning overt acts.” 

When it was moved to insert “to the same overt act” 
after the two-witnesses requirement, Madison notes that 
“Doe’r Franklin wished this amendment to take place— 
prosecutions for treason were generally virulent; and per- 
jury too easily made use of against innocence.” James 
Wilson observed that “Much may be said on both sides. 
Treason may sometimes be practiced in such a manner, 
as to render proof extremely difficult—as in a traitorous 
correspondence with an Enemy.”* But the motion 
carried. 

By this sequence of proposals the treason clause of the 
Constitution took its present form. The temper and atti- 
tude of the Convention toward treason prosecutions is un- 
mistakable. It adopted every limitation that the practice 
of governments had evolved or that politico-legal philos- 


82 James Wilson was not unlikely one of the authors of the treason 
clause, as a member of the Committee on Detail. He had participated 
in the Pennsylvania treason trials in 1778 as one of the defense counsel 
(Respublica v. Malin, 1 Dall. 33 (Pa. O. & T.), Respublica v. Carlisle, 
id. 35, Respublica v. Roberts, id. 39). In the Pennsylvania ratifying 
convention he made detailed statements in praise of the clause without 
its having been challenged. 2 Elliott, Debates, 469, 487. Later, he de- 
voted a lecture to the clause in his law course delivered at the College 
of Philadelphia in 1790 and 1791. 3 Works of Hon. James Wilson 
(Bird Wilson, ed. 1804) 95-107. 
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ophy to that time had advanced.“ Limitation of the 
treason of adherence to the enemy to cases where aid and 
comfort were given and the requirement of an overt act 
were both found in the Statute of Edward ITT, praised in 
the writings of Coke and Blackstone, and advocated in 
Montesquieu’s Spirit of Laws. Likewise, the two-witness 
requirement had been used in other statutes,** was ad- 
vocated by Montesquieu in all capital cases,” and was a 
familiar precept of the New Testament ” and of Mosaic 
law.” The framers combined all of these known protec- 
tions and added two of their own which had no precedent. 
They wrote into the organic act of the new government 
a prohibition of legislative or judicial creation of new trea- 
sons. And a venerable safeguard against false testimony 
was given a novel application by requiring two witnesses 
to the same overt act. 

Distrust of treason prosecutions was not just a transient 
mood of the Revolutionists. In the century and a half of 
our national existence not one execution on a federal trea- 
son conviction has taken place. Never before has this 
Court had occasion to review a conviction. In the few 
cases that have been prosecuted the treason clause has 
had its only judicial construction by individual Justices 
of this Court presiding at trials on circuit or by dis- 


23 The convention did reject proposals that the states be denied 
authority to define treason against themselves and that participa- 
tion in a civil war between a state and the United States be excepted. 
See 2 Farrand 345, 348-49; 3 id. 223. 

34 See note 16, supra; see also 9 Holdsworth (2d ed. 1938) 203-211. 

85 L'Esprit des Lois, Book XII, Chap. III. 

36". . take with thee one or two more, that in the mouth of two or 
three witnesses every word may be established.” Matt. xviii, 16. 

%* “One witness shall not rise up against a man for any iniquity, or 
for any sin, in any sin that he sinneth: at the mouth of two witnesses, 
or at the mouth of three witnesses, shall the matter be established.” 
Deut. xix, 15. 
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trict or circuit judges.** After constitutional require- 
ments have been satisfied, and after juries have convicted 


38 The following is a summary, taken from the Appendix to the Gov- 
ernment’s brief, of all eases in which construction of the treason clause 
has been involved, omitting grand jury charges and cases in which 
interpretation of the clause was incidental: 

Whiskey Rebellion cases: United States v. Vigol, 28 Fed. Cas. 376, 
No. 16,621 (C. C. D. Pa. 1795), United States v. Mitchell, 26 Fed. 
Cas. 1277, No. 15,788 (C. C. D. Pa. 1795) (constructive levying of 
war, based on forcible resistance to execution of a statute; defendants 
convicted and later pardoned). House tax case: Case of Fries, 9 Fed. 
Cas. 826, 924, Nos. 5126, 5127 (C. C. D. Pa. 1799, 1800) (constructive 
levying of war, based on forcible resistance to execution of a statute; 
defendant convicted and later pardoned). The Burr Conspiracy: 
Ex parte Bollman, 4 Cranch 75 (1807), United States v. Burr, 25 Fed. 
Cas. 2, 55, Nos. 14,692a, 14,693 (C. C. D. Va. 1807) (conspiracy to levy 
war held not an overt act of levying war). United States v. Lee, 26 
Fed. Cas. 907, No. 15,584 (C. C. D. C. 1814) (sale of provisions a suffi- 
cient overt act; acquittal). United States v. Hodges, 26 Fed. Cas. 332, 
No. 15,874 (C.C. D. Md. 1815) (obtaining release of prisoners to the 
enemy is adhering to the enemy, the act showing the intent; acquittal). 
United States v. Hoxie, 26 Fed. Cas. 397, No. 15,407 (C. C. D. Vt. 
1808) (attack of smugglers on troops enforcing embargo is riot and 
not levying of war). United States v. Pryor, 27 Fed. Cas. 628, No. 
16,096 (C. C. D. Pa. 1814) (proceeding under flag of truce with enemy 
detachment to help buy provisions is too remote an act to establish 
adhering to the enemy). United States v. Hanway, 26 Fed. Cas. 105, 
No. 15,299 (C. C. E. D. Pa. 1851) (forcible resistance to execution of 
Fugitive Slave Law no levying of war). United States v. Greiner, 26 
Fed. Cas. 36, No. 15,262 (E. D. Pa. 1861) (participation as mem- 
ber of state militia company in seizure of a federal fort is a levying 
of war). United States v. Greathouse, 26 Fed. Cas. 18, No. 15,254 
(C. C. N. D. Cal. 1863) (fitting out and sailing a privateer is a levying 
of war; defendants convicted, later pardoned). Cases of confisca- 
tion of property or refusal to enforce obligations given in connection 
with sale of provisions to the Confederacy: Hanauer v. Doane, 12 
Wall. 342 (1871); Carlisle v. United States, 16 Wall. 147 (1873); 
Sprott v. United States, 20 Wall. 459 (1874); United States vy. Athens 
Armory, 24 Fed. Cas. 878, No. 14,473 (N. D. Ga. 1868) (mixed 
motive, involving commercial profit, does not bar finding of giving aid 
and comfort to the enemy). United States y. Cathcart and United 
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and courts have sentenced, Presidents again and again 
have intervened to mitigate judicial severity or to pardon 
entirely. We have managed to do without treason pros- 
ecutions to a degree that probably would be impossible 
except while a people was singularly confident of external 
security and internal stability.” 


States v. Parmenter, 25 Fed. Cas. 344, No. 14,756 (C. C. 8. D. Ohio, 
1864). Chenoweth’s Case (unreported: see Ex parte Vallandigham, 
28 Fed. Cas. 874, No. 16,816, at SSS (8S. D. Ohio, 1863)) (indietment 
bad for alleging aiding and abetting rebels, instead of directly charg- 
ing levying of war). Case of Jefferson Davis, 7 Fed. Cas. 63, No. 3621a 
(C. C. D. Va. 1867-71) (argument that rebels whose government 
achieved status of a recognized belligerent could not be held for trea- 
son; Davis was not tried on the indictment); see 2 Warren, Supreme 
Court in United States History (1934 ed.) 485-87; Watson, Trial 
of Jefferson Davis (1915) 25 Yale L. J. 669. Philippine insurrections: 
United States v. Magtibay, 2 Phil. 703 (1903), United States v. De 
Los Reyes, 3 Phil. 349 (1904) (mere possession of rebel commissions 
insufficient overt acts; strict enforcement of two-witness requirement; 
convictions reversed); United States v. Lagnason, 3 Phil. 472 (1904) 
(armed effort to overthrow the government is levying war). United 
States v. Fricke, 259 F. 673 (S. D. N. Y. 1919) (acts “indifferent” 
on their face held sufficient overt acts). United States v. Robinson, 259 
F. 685 (S. D. N. Y. 1919) (dictum, acts harmless on their face are 
insufficient overt acts). United States v. Werner, 247 F. 708 (E. D. 
Pa. 1918), aff’d, 251 U. S. 466 (1919) (act indifferent on its face may 
be sufficient overt act). United States v. Haupt, 136 F. 2d 661 (C.C. 
A. 7th, 1943) (reversal of conviction on strict application of two- 
witness requirement and other grounds; inferentially approves acts 
harmless on their face as overt acts). Stephan v. United States, 133 
F, 2d 87 (C. C. A. 6th, 1943) (acts harmless on their face may be suffi- 
cient overt acts; conviction affirmed but sentence commuted). 
United States v. Cramer, 137 F. 2d 888 (C. C. A. 2d, 1943). 

** In 1942 the Office of War Information suggested to Mr. Stephen 
Vincent Benet a short interpretative history of the United States for 
translation into many languages. In it he says: 

“It had been a real revolution—a long and difficult travail, full of 
hardship, struggle, bitterness, and the overturning of old habits and 
customs. But it did not eat its children and it had no aftermath of 
vengeance. The Hessians who stayed in the country were not hunted 
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Historical materials aid interpretation chiefly in that 
they show two kinds of dangers against which the framers 
were concerned to guard the treason offense: (1) perver- 
sion by established authority to repress peaceful political 
opposition; and (2) conviction of the innocent as a result 
of perjury, passion, or inadequate evidence. The first 
danger could be diminished by closely circumscribing the 
kind of conduct which should be treason—making the con- 
stitutional definition exclusive, making it clear, and 
making the offense one not susceptible of being inferred 
from all sorts of insubordinations. The second danger lay 
in the manner of trial and was one which would be dimin- 


down and annihilated. Some loyalists who returned were harshly 
treated—others came back and settled down peacefully as citizens 
of the new state. There was neither blood bath nor purge. There 
was bitter political dispute—but no small group of men plotted in 
secret to overthrow the government by force of arms. There were 
a couple of minor and local revolts, based on genuine grievances— 
Shays’ Rebellion in 1786—the Whisky Rebellion in 1794. Both col- 
lapsed when the government showed itself able to put down rebellion— 
and nobody was hanged for either of them. Shays and his temporary 
rebels received a general amnesty—the leaders of the Whisky Re- 
bellion were convicted of treason and then pardoned by the Presi- 
dent.” Benet, America, pp. 49-50. 

Speaking of the War Between the States he says: 

“Again, there was no blood purge. There were no mass executions. 
No heads rolled. 

“The handful of fanatics who had plotted the assassination of Lin- 
coln and other government leaders were executed. His actual mur- 
derer was tracked down and shot. The half-crazy officer who com- 
manded a notorious southern prison camp was hanged. The former 
President of the Confederacy, Jefferson Davis, was kept for a while 
in prison with certain of his associates and then released. But that 
was all. 

“Not one of the great southern generals or statesmen, Lee, John- 
son, Stephens, Hampton, Longstreet—was even tried for treason.” 
Id., 78. 














28 OCTOBER TERM, 1944. 


N 


Opinion of the Court. 325 U. 


ished mainly by procedural requirements—mainly but not 
wholly, for the hazards of trial also would be diminished 
by confining the treason offense to kinds of conduct sus- 
ceptible of reasonably sure proof. The concern upper- 
most in the framers’ minds, that mere mental attitudes or 
expressions should not be treason, influenced both defini- 
tion of the crime and procedure for its trial. In the pro- 
posed Constitution the first sentence of the treason article 
undertook to define the offense; the second, to surround 
its trial with procedural safeguards. 

“Compassing” and like loose concepts of the substance 
of the offense had been useful tools for tyranny. So one 
of the obvious things to be put into the definition of trea- 
son not consisting of actual levying of war was that it 
must consist of doing something. This the draft Con- 
stitution failed to provide, for, as we have pointed out, 
it defined treason * as merely “adhering to the enemies 
of the United States, or any of them.” 

Treason of adherence to an enemy was old in the law. 
It consisted of breaking allegiance to one’s own king by 
forming an attachment to hisenemy. Its scope was com- 
prehensive, its requirements indeterminate. It might be 
predicated on intellectual or emotional sympathy with the 
foe, or merely lack of zeal in the cause of one’s own coun- 
try. That was not the kind of disloyalty the framers 
thought should constitute treason. They promptly ac- 
cepted the proposal to restrict it to cases where also there 
was conduct which was “giving them aid and comfort.” 

“Aid and comfort” was defined by Lord Reading in the 
Casement trial comprehensively, as it should be, and yet 
probably with as much precision as the nature of the mat- 
ter will permit: “. . . an act which strengthens or tends 
to strengthen the enemies of the King in the conduct of a 


4° Apart, of course, from levying war, which is not charged in this 
ease and is not involved in the controversy. 
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war against the King, that is in law the giving of aid 
and comfort” and “an act which weakens or tends to 
weaken the power of the King and of the country to resist 
or to attack the enemies of the King and the country . 

is . giving of aid and comfort.” Lord Reading ex- 
slained it, as we think one must, in terms of an “act.” 
It is not easy, if indeed possible, to think of a way in 
which “aid and comfort” can be “given” to an enemy 
except by some kind of action. Its very nature partakes 
of a deed or physical activity as opposed to a mental 
operation. 

Thus the crime of treason consists of two elements: ad- 
herence to the enemy; and rendering him aid and comfort. 
A citizen intellectually or emotionally may favor the 
enemy and harbor sympathies or convictions disloyal to 
this country’s policy or interest, but so long as he commits 
no act of aid and comfort to the enemy, there is no treason. 
On the other hand, a citizen may take actions which do 
aid and comfort the enemy—making a speech critical of 
the government or opposing its measures, profiteering, 
striking in defense plants or essential work, and the hun- 
dred other things which impair our cohesion and diminish 
our strength—but if there is no adherence to the enemy in 
this, if there is no intent to betray, there is no treason. 

Having thus by definition made treason consist of some- 
thing outward and visible and capable of direct proof, the 
framers turned to safeguarding procedures of trial and 
ordained that “No Person shall be convicted of Treason 
unless on the Testimony of two Witnesses to the same 
overt Act, or on Confession in open Court.” This repeats 
in procedural terms the concept that thoughts and atti- 
tudes alone cannot make a treason. It need not trouble 
us that we find so dominant a purpose emphasized in two 
different ways. But does the procedural requirement add 
some limitation not already present in the definition of 
the crime, and if so, what? 
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While to prove giving of aid and comfort would require 
the prosecution to show actions and deeds, if the Constitu- 
tion stopped there, such acts could be inferred from cir- 
cumstantial evidence. This the framers thought would 
not do.*' So they added what in effect is a command that 
the overt acts must be established by direct evidence, and 
the direct testimony must be that of two witnesses instead 
of one. In this sense the overt act procedural provi- 
sion adds something, and something important, to the 
definition. 

Our problem begins where the Constitution ends. That 
instrument omits to specify what relation the indispen- 
sable overt act must sustain to the two elements of the 
offense as defined: viz., adherence and giving aid and com- 
fort. It requires that two witnesses testify to the same 
overt act, and clearly enough the act must show some- 
thing toward treason, but what? Must the act be one of 
giving aid and comfort? If so, how must adherence to 
the enemy, the disloyal state of mind, be shown? 

The defendant especially challenges the sufficiency of 


41 Hallam in his Constitutional History of England (1827) said: 
“Nothing had brought so much disgrace on the councils of govern- 
ment, and on the administration of justice, nothing more forcibly 
spoken the necessity of a great change, than the prosecutions for 
treason during the latter years of Charles II, and in truth during the 
whole course of our legal history. The statutes of Edward III and 
Edward VI, almost set aside by sophistical constructions, required 
the corroboration of some more explicit law; and some peculiar securi- 
ties were demanded for innocence against that conspiracy of the court 
with the prosecutor, which is so much to be dreaded in all trials for 
political crimes.” v. 2, p. 509. 

Continuing, after comment on particular cases, he said: “In the vast 
mass of circumstantial testimony which our modern trials for high 
treason display, it is sometimes difficult to discern, whether the great 
principle of our law, requiring two witnesses to overt acts, has been 
adhered to; for certainly it is not adhered to, unless such witnesses 
depose to acts of the prisoner, from which an inference of his guilt is 
immediately deducible.” v. 2, p. 516. 
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the overt acts to prove treasonable intention. Questions 
of intent in a treason case are even more complicated 
than in most criminal cases because of the peculiarity of 
the two different elements which together make the of- 
fense. Of course the overt acts of aid and comfort must 
be intentional as distinguished from merely negligent or 
undesigned ones. Intent in that limited sense is not in 
issue here. But to make treason the defendant not only 
must intend the act, but he must intend to betray his 
country by means of the act. It is here that Cramer de- 
fends. The issue is joined between conflicting theories 
as to how this treacherous intention and treasonable pur- 
pose must be made to appear. 

Bearing in mind that the constitutional requirement in 
effect is one of direct rather than circumstantial evidence, 
we must give it a reasonable effect in the light of its pur- 
pose both to preserve the offense and to protect citizens 
from its abuse. What is designed in the mind of an ac- 
cused never is susceptible of proof by direct testimony. 
If we were to hold that the disloyal and treacherous inten- 
tion must be proved by the direct testimony of two wit- 
nesses, it would be to hold that it is never provable. It 
seems obvious that adherence to the enemy, in the sense 
of a disloyal state of mind, cannot be, and is not required 
to be, proved by deposition of two witnesses. 

Since intent must be inferred from conduct of some 
sort, we think it is permissible to draw usual reasonable 
inferences as to intent from the overt acts. The law of 
treason, like the law of lesser crimes, assumes every man 
to intend the natural consequences which one standing in 
his circumstances and possessing his knowledge would 
reasonably expect to result from his acts. Proof that a 
citizen did give aid and comfort to an enemy may well be 
in the circumstances sufficient evidence that he adhered 
to that enemy and intended and purposed to strike at his 
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own country.” It may be doubted whether it would be 
what the founders intended, or whether it would well serve 
any of the ends they cherished, to hold the treason offense 
available to punish only those who make their treacherous 
intentions more evident than may be done by rendering 
aid and comfort to an enemy. Treason—insidious and 
dangerous treason—is the work of the shrewd and crafty 
more often than of the simple and impulsive. 

While of course it must be proved that the accused 
acted with an intention and purpose to betray or there is 
no treason, we think that in some circumstances at least 
the overt act itself will be evidence of the treasonable 
purpose and intent. But that still leaves us with exceed- 
ingly difficult problems. How decisively must treacher- 
ous intention be made manifest in the act itself? Will 
a scintilla of evidence of traitorous intent suffice? Or must 
it be sufficient to convince beyond reasonable doubt? Or 
need it show only that treasonable intent was more prob- 
able than not? Must the overt act be appraised for legal 
sufficiency only as supported by the testimony of two wit- 
nesses, or may other evidence be thrown into the scales 
to create inferences not otherwise reasonably to be drawn 
or to reinforce those which might be drawn from the act 
itself? 

It is only overt acts by the accused which the Constitu- 
tion explicitly requires to be proved by the testimony of 
two witnesses. It does not make other common-law evi- 
dence inadmissible nor deny its inherent powers of persua- 
sion. It does not forbid judging by the usual process by 
which the significance of cenduct often will be determined 
by facts which are not acts. Actions of the accused are set 


42 There are, of course, rare cases where adherence might be proved 
by an overt act such as subscribing an oath of allegiance or accepting 
pay from an enemy. These might supplement proof of other acts of 
aid and comfort, but no such overt acts of adherence are involved in 
this case. 
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in time and place in many relationships. Environment 
illuminates the meaning of acts, as context does that of 
words. What aman is up to may be clear from consider- 
ing his bare acts by themselves; often it is made clear 
when we know the reciprocity and sequence of his acts 
with those of others, the interchange between him and 
another, the give and take of the situation. 

It would be no contribution to certainty of judgment, 
which is the object of the provision, to construe it to 
deprive a trial court of the aid of testimony under the 
ordinary sanctions of verity, provided, of course, resort 
is not had to evidence of less than the constitutional stand- 
ard to supply deficiencies in the constitutional measure of 
proof of overt acts. For it must be remembered that the 
constitutional provision establishes a minimum of proof 
of incriminating acts, without which there can be no con- 
viction, but it is not otherwise a limitation on the evidence 
with which a jury may be persuaded that it ought to con- 
vict. The Constitution does not exclude or set up stand- 
ards to test evidence which will show the relevant acts of 
persons other than the accused or their identity or enemy 
character or other surrounding circumstances. Nor does 
it preclude any proper evidence of non-incriminating facts 
about a defendant, such for example as his nationality, 
naturalization, and residence. 

From duly proven overt acts of aid and comfort to the 
enemy in their setting, it may well be that the natural and 
reasonable inference of intention to betray will be war- 
ranted. The two-witness evidence of the acts accused, to- 
gether with common-law evidence of acts of others and of 
facts which are not acts, will help to determine which 
among possible inferences as to the actor’s knowledge, 
motivation, or intent are the true ones. But the protec- 
tion of the two-witness rule extends at least to all acts of 
the defendant which-are used to draw incriminating infer- 
ences that aid and comfort have been given. 
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The controversy before us has been waged in terms of 
intentions, but this, we think, is the reflection of a more 
fundamental issue as to what is the real function of the 
overt act in convicting of treason. The prisoner’s conten- 
tion that it alone and on its face must manifest a traitorous 
intention, apart from an intention to do the act itself, 
would place on the overt act the whole burden of estab- 
lishing a complete treason. On the other hand, the Gov- 
ernment’s contention that it may prove by two witnesses 
an apparently commonplace and insignificant act and 
from other circumstances create an inference that the act 
was a step in treason and was done with treasonable intent 
really is a contention that the function of the overt act in a 
treason prosecution is almost zero. It is obvious that the 
function we ascribe to the overt act is significant chiefly 
because it measures the two-witness rule protection to 
the accused and its handicap to the prosecution. If the 
overt act or acts must go all the way to make out the com- 
plete treason, the defendant is protected at all points by 
the two-witness requirement. If the act may be an insig- 
nificant one, then the constitutional safeguards are 
shrunken so as to be applicable only at a point where they 
are least needed. 

The very minimum function that an overt act ** must 
perform in a treason prosecution is that it show sufficient 
action by the accused, in its setting, to sustain a finding 
that the accused actually gave ** aid and comfort to the 
enemy. Every act, movement, deed, and word of the de- 
fendant charged to constitute treason must be supported 


43 Of course, the Constitution does not require a treason to be 
proved by any single overt act. It may be grounded upon any 
number, each to be supported by the testimony of two witnesses. We 
speak in the singular but what we say applies as well to a series of 
acts or to the sum of many acts. 

44 We are not concerned here with any question as to whether there 
may be an offense of attempted treason. 
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by the testimony of two witnesses. The two-witness prin- 
ciple is to interdict imputation of incriminating acts to the 
accused by circumstantial evidence or by the testimony of 
a single witness. The prosecution cannot rely on evidence 
which does not meet the censtitutional test for overt acts 
to create any inference that the accused did other acts or 
did something more than was shown in the overt act, in 
order to make a giving of aid and comfort to the enemy. 
The words of the Constitution were chosen, not to make 
it hard to prove merely routine and everyday acts, but to 
make the proof of acts that convict of treason as sure as 
trial processes may. When the prosecution’s case is thus 
established, the Constitution does not prevent presenta- 
tion of corroborative or cumulative evidence of any ad- 
missible character either to strengthen a direct case or to 
rebut the testimony or inferences on behalf of defendant. 
The Government is not prevented from making a strong 
case; it is denied a conviction on a weak one. 

It may be that in some cases the overt acts, sufficient to 
prove giving of aid and comfort, will fall short of showing 
intent to betray and that questions will then be raised as 
to permissible methods of proof that we do not reach in 
this case. But in this and some cases we have cited where 
the sufficiency of the overt acts has been challenged be- 
cause they were colorless as to intent, we are persuaded 
the reason intent was left in question was that the acts 
were really indecisive as a giving of aid and comfort. 
When we deal with acts that are trivial and commonplace 
and hence are doubtful as to whether they gave aid and 
comfort to the enemy, we are most put to it to find in other 
evidence a treacherous intent. 

We proceed to consider the application of these prin- 


ciples to Cramer’s case. 
IV 


The indictment charged Cramer with adhering to the 
enemies of the United States, giving them aid and com- 
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fort, and set forth ten overt acts. The prosecution with- 
drew seven, and three were submitted to the jury. The 
overt acts which present the principal issue *° are alleged 
in the following language: 

“1. Anthony Cramer, the defendant herein, on or about 
June 23, 1942, at the Southern District of New York and 
within the jurisdiction of this Court, did meet with Werner 
Thiel and Edward John Kerling, enemies of the United 
States, at the Twin Oaks Inn at Lexington Avenue and 
44th Street, in the City and State of New York, and did 
confer, treat, and counsel with said Werner Thiel and Ed- 
ward John Kerling for a period of time for the purpose of 
giving and with intent to give aid and comfort to said 
enemies, Werner Thiel and Edward John Kerling. 

“2. Anthony Cramer, the defendant herein, on or about 
June 23, 1942, at the Southern District of New York and 


45 The verdict in this case was a general one of guilty, without special 
findings as to the acts on which it rests. Since it is not possible to 
identify the grounds on which Cramer was convicted, the verdict 
must be set aside if any of the separable acts submitted was insuffi- 
cient. Stromberg v. California, 283 U.S. 359, 368; Williams v. North 
Carolina, 317 U.S. 287, 292. The tenth act charged, the third sub- 
mitted, was based on five falsehoods told by Cramer after his arrest 
to agents of the Federal Bureau of Investigation, admittedly for the 
purpose of shielding Werner Thiel. After some time he recanted the 
falsehoods and told the truth. Thiel had already been taken into 
custody when the interviews occurred. The prisoner contends that 
lying to his jailer does not constitute treason, that in the whole his- 
tory of treason no precedent can be or is cited for holding a false 
statement while under interrogation after imprisonment is treason, 
that in any event it amounted to no more than an attempt which was 
not consummated, that there was no right to interrogate Cramer under 
the circumstances, and that admissions made out of court are ren- 
dered inadmissible as proof of overt acts in view of the requirement 
that the act be proved by two witnesses or by “confession in open 
court.” The use of this evidence as an overt act of treason is com- 
plicated, and we intimate no views upon it in view of reversal on other 
grounds. Were we to affirm we should have first to resolve these 
questions against the prisoner. 
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within the jurisdiction of this Court, did accompany, con- 
fer, treat, and counsel with Werner Thiel, an enemy of the 
United States, for a period of time at the Twin Oaks Inn 
at Lexington Avenue and 44th Street, and at Thompson’s 
Cafeteria on 42nd Street between Lexington and Vander- 
bilt Avenues, both in the City and State of New York, for 
the purpose of giving and with intent to give aid and com- 
fort to said enemy, Werner Thiel.” 

At the present stage of the case we need not weigh 
their sufficiency as a matter of pleading. Whatever the 
averments might have permitted the Government to 
prove, we now consider their adequacy on the proof as 
made. 

It appeared upon the trial that at all times involved 
in these acts Kerling and Thiel were under surveillance of 
the Federal Bureau of Investigation. By direct testi- 
mony of two or more agents it was established that Cramer 
met Thiel and Kerling on the occasions and at the places 
charged and that they drank together and engaged long 
and earnestly in conversation. This is the sum of the overt 
acts as established by the testimony of two witnesses. 
There is no two-witness proof of what they said nor in 
what language they conversed. There is no showing that 
Cramer gave them any information whatever of value to 
their mission or indeed that he had any to give. No 
effort at secrecy is shown, for they met in public places. 
Cramer furnished them no shelter, nothing that can be 
called sustenance or supplies, and there is no evidence 
that he gave them encouragement or counsel, or even paid 
for their drinks. 

The Goverment recognizes the weakness of its proof of 
aid and comfort, but on this score it urges: “Little imagi- 
nation is required to perceive the advantage such meeting 
would afford to enemy spies not yet detected. Even apart 
from the psvchological comfort which the meetings fur- 
nished Thiel and Kerling by way of social intercourse with 
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is 3) 


one who they were confident would not report them to the 
authorities, as a loyal citizen should, the meetings gave 
them a source of information and an avenue for contact. 
It enabled them to be seen in public with a citizen above 
suspicion and thereby to be mingling normally with the 
citizens of the country with which they were at war.” 
The difficulty with this argument is that the whole purpose 
of the constitutional provision is to make sure that trea- 
son conviction shall rest on direct proof of two witnesses 
and not on even a little imagination. And without the 
use of some imagination it is difficult to perceive any ad- 
vantage which this meeting afforded to Thiel and Kerling 
as enemies or how it strengthened Germany or weakened 
the United States in any way whatever. It may be true 
that the saboteurs were cultivating Cramer as a potential 
“source of information and an avenue for contact.” But 
there is no proof either by two witnesses or by even one 
witness or by any circumstance that Cramer gave them 
information or established any “contact” for them with 
any person other than an attempt to bring about a ren- 
dezvous between Thiel and a girl, or that being “seen in 
public with a citizen above suspicion” was of any assist- 
ance to theenemy. Meeting with Cramer in public drink- 
ing places to tipple and trifle was no part of the saboteurs’ 
mission and did not advance it. It may well have been 
a digression which jeopardized its success. 

The shortcomings of the overt act submitted are em- 
phasized by contrast with others which the indictment 
charged but which the prosecution withdrew for admitted 
insufficiency of proof. It appears that Cramer took from 
Thiel for safekeeping a money belt containing about 
$3,600, some $160 of which he held in his room concealed 
in books for Thiel’s use as needed. An old indebtedness of 
Thiel to Cramer of $200 was paid from the fund, and the 
rest Cramer put in his safe-deposit box in a bank for safe- 
keeping. All of this was at Thiel’s request. That Thiel 
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would be aided by having the security of a safe-deposit 
box for his funds, plus availability of smaller amounts, 
and by being relieved of the risks of carrying large sums 
on his person—without disclosing his presence or identity 
to a bank—seems obvious. The inference of intent from 
such act is also very different from the intent manifest by 
drinking and talking together. Taking what must have 
seemed a large sum of money for safekeeping is not a usual 
amenity of social intercourse. That such responsibilities 
are undertaken and such trust bestowed without the 
scratch of a pen to show it, implies some degree of mutual- 
ity and concert from which a jury could say that aid and 
comfort was given and was intended. If these acts had 
been submitted as overt acts of treason, and we were now 
required to decide whether they had been established as 
required, we would have a quite different case. We would 
then have to decide whether statements on the witness 
stand by the defendant are either “confession in open 
court” or may be counted as the testimony of one of the 
required two witnesses to make out otherwise insufficiently 
proved “overt acts.” But this transaction was not proven 
as the Government evidently hoped to do when the indict- 
ment was obtained. The overt acts based on it were ex- 
pressly withdrawn from the jury, and Cramer has not been 
convicted of treason on account of such acts. We can- 
not sustain a conviction for the acts submitted on the 
theory that, even if insufficient, some unsubmitted ones 
may be resorted to as proof of treason. Evidence of the 
money transaction serves only to show how much went 
out of the case when it was withdrawn. 

The Government contends that outside of the overt 
acts, and by lesser degree of proof, it has shown a treason- 
able intent on Cramer’s part in meeting and talking with 
Thiel and Kerling. But if it showed him disposed to be- 
tray, and showed that he had opportunity to do so, it still 
has not proved in the manner required that he did any acts 


664818 46 7 
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submitted to the jury as a basis for conviction which had 
the effect of betraying by giving aid and comfort. To take 
the intent for the deed would carry us back to constructive 
treasons. 

It is outside of the commonplace overt acts as proved 
that we must find all that convicts or convinces either 
that Cramer gave aid and comfort or that he had a trai- 
torous intention. The prosecution relied chiefly upon the 
testimony of Norma Kopp, the fiancée of Thiel, as to in- 
criminating statements made by Cramer to her,*® upon 
admissions made by Cramer after his arrest to agents of 
the Federal Bureau of Investigation,” upon letters and 


46 The testimony of Norma Kopp was probably the most damaging 
to the prisoner. She was a German alien who had been in the United 
States since 1928, but had never become a citizen. She had long and 
intimately known both Cramer and Thiel and became engaged to 
marry Thiel four days before he left for Germany. She knew him to 
be a Nazi. She received at Westport, Conn., where she was work- 
ing as a laundry and kitchen maid, a note from Cramer, asking her 
to come to New York for an undisclosed reason. She came and Cramer 
then, she says, told her that Thiel was back, that he came with others, 
that six of them landed from a submarine in a rubber boat in Florida, 
that they brought much money “from Germany from the German 
Government,” that Cramer was keeping it for Thiel in his safety 
deposit box, that these men got instructions from a “sitz” in the 
Bronx as to where to go, but Cramer said he did not know what he 
meant by “sitz.” Cramer said he expected Thiel that evening at his 
apartment, but Thiel did not come. Cramer failed to bring about 
her meeting with Thiel, as he had promised her. She was at Kolping 
House when Cramer was taken into custody. The following day pic- 
tures of the saboteurs and the story of their landing and arrest was in 
the newspapers. She was taken into custody and questioned by the 
Federal Bureau of Investigation. 

47 Cramer left a note for “William Thomas,” the name under which 
Thiel was going, at the Commodore Hotel, where he was staying, saying 
that Miss Kopp had come and asking Thiel to meet them at Thomp- 
son’s Cafeteria at 4:00 that afternoon or call them at 7:00 that eve- 
ning at Kolping House. Thiel had been arrested and did not keep the 
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documents found on search of his room by permission 
after his arrest,** and upon testimony that Cramer had 


rendezvous nor make the call. About 10:50 p. m. June 27, Cramer was 
taken into custody at Kolping House and taken to the Bureau’s head- 
quarters in New York. He told the agents that the man he had been 
with at Thompson’s Cafeteria was William Thomas, that Thomas had 
worked in a factory on the West Coast since March of 1941 and had 
not been out of the United States. When asked if the true name of 
William Thomas was not Werner Thiel, he replied that it was, and 
that Thiel was using an assumed name because of difficulties with his 
draft board. He stated that the money belt which Thiel had given 
him contained only $200, which Thiel owed him, and that the $3,500 
in the safety deposit box belonged to him and had been obtained from 
the sale of securities. The gravity of the offense with which he might 
be confronted was intimated to Cramer, and he asked if he might 
speak with agent Ostholthoff alone. To him he recanted his previous 
false statements and admitted that he knew Thiel had come from Ger- 
many, probably on a mission for the German Government, which he 
thought was “to stir up unrest among the people and probably spread 
propaganda.” He repeated this in the presence of other agents 
and stated that he had lied in order to protect Thiel. Cramer au- 
thorized the agents to search his room and to open his safe-deposit 
box at the Corn Exchange Bank and remove the contents thereof. 

48 As summarized in the opinion of the Circuit Court of Appeals, 
these are: “Writing Thiel in Germany, November 25, 1941, appellant 
said that ‘defiance, boldness, will, and sharp weapons will decide 
the war, and the Germany Army and the German people are not lack- 
ing in these,’ that he was ‘very discontent’ and sat here ‘in pitiable 
comfort,’ and that he had refused a job in Detroit at $100 per week 
because ‘I do not want to soil my hands with war work.’ To his fam- 
ily in Germany he wrote December 3, 1941, of ‘the gigantic sacrifices 
which the glorious, disciplined German Army is making from day to 
day for the Homeland,’ that ‘every day here I hear the shrieks of 
hatred and the clamor for annihilation from the hostile foreigners,’ 
and that a lost war ‘means today a complete extirpation of the Ger- 
man nation.’ To a friend in Chicago he wrote April 21, 1942, object- 
ing to conscription ‘after one has spent almost half a lifetime here in 
the States,’ and saying ‘personally I should not care at all to be 
misused by the American army as a world conqueror.’ All the letters 
were written in German.” 
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curtly refused to buy Government bonds.*® After denial 
of defendant’s motion to dismiss at the close of the 
prosecution’s case, defendant became a witness in his 
own behalf and the Government obtained on cross- 
examination some admissions of which it had the benefit 


on submission.” 

49Qn the Government’s case a witness testified that he went to 
Cramer's apartment, told him that he was a representative of the 
United States Government on a pledge drive and asked him if he 
would like to sign a pledge for a bond. Cramer said he was not 
interested and, in reply to the question whether he would sign up 
for a stamp, he said he was not even interested in the purchase of a 
10-cent stamp. He then closed the door. The witness rang again 
and Cramer opened the door again and then closed it. 

Norma Kopp testified that Cramer told her that the “Minute Man” 
called at his door “and he got kind of fresh and he closed the door at 
him.” Miss Kopp’s testimony was objected to and was offered as 
“showing the general motive and disposition, in so far as loyalty to the 
country is concerned, of this defendant,” and as probative on the 
issue of intent. The court received it on the theory that incidents of 
that sort might corroborate or the jury might find it corroborated cer- 
tain other testimony offered by the Government indicating a motive 
or intent. 

5° The defendant, having testified in his own behalf, was under 
cross-examination. He was asked: “Q. Now, sir, isn’t it the fact that 
you did write to Germany in the year 1941 several letters in which 
you discussed the United States in an unfriendly manner? A. I do 
not know unfriendly. I would say that I have criticized a few per- 
sons. I have never criticized the United States as such.” He was then 
asked whether in 1941 he did not receive letters from his nephew 
Norbert and whether it was not the fact that Cramer’s brother, Nor- 
bert’s father, “through Norbert warned you that your letters dis- 
cussed the United States in such an unfriendly fashion that Norbert’s 
father feared that you would be put on the blacklist, because accord- 
ing to him the letters went through an American censorship?” Objec- 
tion was duly made that the letters referred to were from someone 
else and could not bind the defendant. The objection was overruled, 
and the witness answered: “Well, I have received a letter from my 
nephew Norbert which mentions that, I admit that.” A motion to 
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It is not relevant to our issue to appraise weight or 
credibility of the evidence apart from determining its con- 
stitutional sufficiency. Nor is it necessary, in the view 
we take of the more fundamental issues, to discuss the 


strike the answer was denied, and exceptions to both rulings were 
duly taken. 

The Circuit Court of Appeals observed that, “Of course, these 
expressions of opinion could not properly bind appellant; and the 
objection might wisely have been sustained.” But it concluded that 
the ruling was not sufficiently prejudicial to call for reversal. 

While defendant was under cross-examination, he was asked, “By 
the way, Mr. Witness, you have testified at length here about your 
various studies and your various occupations and interests. Were you 
ever interested in law? A. No, sir; I was not. Q. Isn’t it a fact, sir, 
that at one time you were particularly interested in the law of trea- 
son? A. No,sir; I have never been interested in that.” The District 
Attorney then offered a complete text of the Constitution of the 
United States as printed in the New York Times in 1937. It had been 
found in Cramer’s room and on it were marks which he admitted 
making. One of the marks was opposite the paragraph which defines 
treason. The District Attorney offered it for impeachment and also 
contended it to be of probative force to show “that this witness had in 
mind at the time these events which are the subject of the indictment 
here occurred, what the law of treason was.” Against objection the 
court admitted it as material and relevant and declined to limit the 
grounds on which it was received. 

It appears without dispute that the marks on this copy of the Con- 
stitution were made at a time not definitely established but clearly 
before the United States entered the war and when the policy of the 
Government was declared to be one of neutrality. 

The treason paragraph of the Constitution was one of six pro- 
visions which he marked. Another was the provision of Article 1 of 
§ 7, that if any bill passed by the Congress shall not be returned by 
the President within ten days after having been presented to him, 
the same shall be a law. Another, the provision of Article 1, § 8, 
that Congress shall have the power to declare war, grant letters of 
marque and reprisal and make rules concerning captures on land and 
water. A third was Article 1, §9, which provides that no bill of at- 
tainder or ex post facto'law shall be passed. A fourth was that pro- 
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reservations which all of us entertain as to the admis- 
sibility of some of it or those which some entertain as to 
other of it. We could conclude in favor of affirmance 
only if all questions of admissibility were resolved against 
the prisoner. At all events much of the evidence is of 
the general character whose infirmities were feared by the 
framers and sought to be safeguarded against. 

Most damaging is the testimony of Norma Kopp, a 
friend of Cramer’s and one with whom, if she is.to be 
believed, he had been most indiscreetly confidential. Her 
testimony went considerably beyond that of the agents 
of the Federal Bureau of Investigation as to admissions 
of guilty knowledge of Thiel’s hostile mission and of 
Cramer’s sympathy with it. To the extent that his con- 
viction rests upon such evidence, and it does to an un- 
known but considerable extent, it rests upon the uncor- 
roborated testimony of one witness not without strong 
emotional interest in the drama of which Cramer's trial 
was a part. Other evidence relates statements by Cramer 
before the United States was at war with Germany. At 
the time they were uttered, however, they were not trea- 
sonable. To use pre-war expressions of opposition to 
entering a war to convict of treason during the war is a 
dangerous procedure at best. The same may be said about 
the inference of disloyal attitude created by showing that 
he refused to buy bonds and closed the door in the sales- 
man’s face. Another class of evidence consists of admis- 
sions to agents of the Federal Bureau of Investigation. 
They are, of course, not “confessions in open court.” The 
Government does not contend and could not well contend 


vision of Article 1, §9, that no title of nobility shall be granted by 
the United States. Another was the portion of Article 2, § 1, which 
sets forth the President’s oath. 

The petitioner was naturalized in 1936 and, so far as appears, came 
into possession of the Constitution in 1937. 
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that admissions made out of court, if otherwise admissible, 
can supply a deficiency in proof of the overt act itself. 


V 


The Government has urged that our initial interpreta- 
tion of the treason clause should be less exacting, lest trea- 
son be too hard to prove and the Government disabled 
from adequately combating the techniques of modern 
warfare. But the treason offense is not the only nor can 
it well serve as the principal legal weapon to vindicate our 
national cohesion and security. In debating this pro- 
vision, Rufus King observed to the Convention that the 
“controversy relating to Treason might be of less mag- 
nitude than was supposed; as the legislature might punish 
capitally under other names than Treason.” His state- 
ment holds good today. Of course we do not intimate that 
Congress could dispense with the two-witness rule merely 
by giving the same offense another name. But the power 
of Congress is in no way limited to enact prohibitions of 
specified acts thought detrimental to our wartime safety. 
The loyal and the disloyal alike may be forbidden to do 
acts which place our security in peril, and the trial thereof 
may be focussed upon defendant’s specific intent to do 
those particular acts * thus eliminating the accusation of 
treachery and of general intent to betray which have such 
passion-rousing potentialities. Congress repeatedly has 
enacted prohibitions of specific acts thought to endanger 
our security * and the practice of foreign nations with de- 


512 Farrand 347. 

52 E. g., Hartzel v. United States, 322 U.S. 680. 

53 Congress has prohibited obtaining defense information in cer- 
tain ways, 50 U. S. C. §31; certain disclosures of information, 50 
U. S. C. §32; certain seditious and disloyal acts in wartime, 50 
U. S. C. § 33; and has enacted such statutes as the Trading with the 
Enemy Act, 50 U.S.C. App. § 3. 
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fense problems more acute than our own affords examples 
of others.™ 

The framers’ effort to compress into two sentences the 
law of one of the most intricate of crimes gives a super- 
ficial appearance of clarity and simplicity which proves 
illusory when it is put to practical application. There are 
few subjects on which the temptation to utter abstract 


54 The Government’s Appendix includes such examples as the 
following: 

Danish Penal Code—See. 105. One who commits an act by vir- 
tue of which a foreign service of military intelligence is set up, or 
who assists directly or indirectly in its functioning on the territory of 
the State of Denmark, shall be punished by imprisonment up to two 
years and in cases of extenuating circumstances by detention.” 

Polish Code—“Art. 100. Sec. 1. Whoever in time of war acts in 
favor of the enemy or to the damage of the Polish armed forces or 
allied forces shall be punished by imprisonment not under ten years 
or for life. 

“Art. 100. Sec. 2. If the offender unintentionally acted, he shall 
be punished by imprisonment not to exceed three years or by deten- 
tion not to exceed three years.” 

French Code of 1939—‘“Art. 103. Whoever, knowing about the 
plans of an act of treason or espionage, does not report them to the 
military, administrative, or judicial authorities as soon as he acquired 
knowledge shall be punished by penalties provided by Art. 83 for the 
attack on the exterior safety of the State.” 

The French Code (Harboring) provides in Article 85 that every 
Frenchman and every foreigner shall be punished as an accomplice 
or for harboring: 

“(1) Who, knowing the intentions of the perpetrators of major 
crimes and minor crimes against the exterior safety of the State, fur- 
nishes them subsidies, means of existence, lodging, place of asylum or 
meeting place. 

“(2) Who, knowingly carries the correspondence of the perpetra- 
tors of a major or minor crime or knowingly facilitates them in any 
manner whatsoever in finding, harboring, transporting, or trans- 
mitting, the objects of a major or minor crime; 

“(3) Who harbors knowingly the objects or instruments which 
served or should serve for the commission of the crime or offense or 
material objects or documents obtained through a crime or offense.” 
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interpretative generalizations is greater or on which they 
are more to be distrusted. The little clause is packed 
with controversy and difficulty. The offense is one of 
subtlety, and it is easy to demonstrate lack of logic in 
almost any interpretation by hypothetical cases, to which 
real treasons rarely will conform. The protection of the 
two-witness requirement, limited as it is to overt acts, 
may be wholly unrelated to the real controversial factors 
in a case. We would be understood as speaking only in 
the light of the facts and of the issues raised in the case 
under consideration, although that leaves many unde- 
termined grounds of dispute which, after the method of 
the common law, we may defer until they are presented by 
facts which may throw greater light on their significance. 
Although nothing in the conduct of Cramer’s trial evokes 
it, a repetition of Chief Justice Marshall’s warning can 
never be untimely: 

“As there is no crime which can more excite and agitate 
the passions of men than treason, no charge demands more 
from the tribunal before which it is made, a deliberate and 
temperate inquiry. Whether this inquiry be directed to 
the fact or to the law, none can be more solemn, none more 
important to the citizen or to the government; none can 
more affect the safety of both. 

“.. . It is, therefore, more safe, as well as more con- 
sonant to the principles of our constitution, that the crime 
of treason should not be extended by construction to 
doubtful cases; and that crimes not clearly within the 
constitutional definition, should receive such punishment 
as the legislature in its wisdom may provide.” Ez parte 
Bollman, 4 Cranch 75, 125, 127. 

It is not difficult to find grounds upon which to quarrel 
with this constitutional provision. Perhaps the framers 
placed rather more reliance on direct testimony than mod- 
ern researches in psychology warrant. Or it may be con- 
sidered that such a quantitative measure of proof, such 
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a mechanical calibration of evidence is a crude device at 
best or that its protection of innocence is too fortuitous 
to warrant so unselective an obstacle to conviction. Cer- 
tainly the treason rule, whether wisely or not, is severely 
restrictive. It must be remembered, however, that the 
Constitutional Convention was warned by James Wilson 
that “Treason may sometimes be practiced in such a man- 
ner, as to render proof extremely difficult—as in a traitor- 
ous correspondence with an Enemy.” The provision 
was adopted not merely in spite of the difficulties it put in 
the way of prosecution but because of them. And it was 
not by whim or by accident, but because one of the most 
venerated of that venerated group considered that “pros- 
ecutions for treason were generally virulent.” Time has 
not made the accusation of treachery less poisonous, nor 
the task of judging one charged with betraying the coun- 
try, including his triers, less susceptible to the influence of 
suspicion and rancor. The innovations made by the fore- 
fathers in the law of treason were conceived in a faith such 
as Paine put in the maxim that “He that would make his 
own liberty secure must guard even his enemy from op- 
pression; for if he violates this duty he establishes a 
precedent that will reach himself.” We still put trust 
in it. 

We hold that overt acts 1 and 2 are insufficient as proved 
to support the judgment of conviction, which accord- 
ingly is 





Reversed. 


Mr. Justice Dovc.as, with whom the Cuter JusTIcE, 
Mr. Justice Biack and Mr. Justice Reep concur, 
dissenting. 

The opinion of the Court is written on a hypothetical 
state of facts, not on the facts presented by the record. 





5° 2 Farrand 348. 
** See Brooks, The World of Washington Irving, 73 n. 
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It states a rule of law based on an interpretation of the 
Constitution which is not only untenable but is also un- 
necessary for the decision. It disregards facts essential 
to a determination of the question presented for decision. 
It overlooks the basic issue on which our disposition of the 
case must turn. In order to reach that issue we must have 
a more exact appreciation of the facts than can be gleaned 
from the opinion of the Court. 


I 


Cramer is a naturalized citizen of the United States, 
born in Germany. He served in the German army in the 
last war, coming to this country in 1925. In 1929 he met 
Thiel who had come to this country in 1927 from a place 
in Germany not far from petitioner’s birthplace. The two 
became close friends; they were intimate associates dur- 
ing a twelve-year period. In 1933 Cramer found work in 
Indiana. Thiel joined him there. Both became mem- 
bers of the Friends of New Germany, predecessor of the 
German-American Bund. Cramer was an officer of the 
Indiana local. He resigned in 1935 but Thiel remained a 
member and was known as a zealous Nazi. In 1936 
Cramer visited Germany. On his return he received his 
final citizenship papers. He and Thiel returned to New 
York in 1937 and lived either together or in close prox- 
imity for about four years. Thiel left for Germany in 
the spring of 1941, feeling that war between the United 
States and Germany wasimminent. According to Cramer, 
Thiel was “up to his ears” in Nazi ideology. Cramer cor- 
responded with Thiel in Germany. Prior to our declara- 
tion of war, he was sympathetic with the German cause 
and critical of our attitude. Thus in November, 1941, he 
wrote Thiel saying he had declined a job in Detroit, “as I 
don’t want to dirty my fingers with war material”; that 
“We sit here in pitidble comfort, when we should be in the 
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battle—as Nietzsche says—I want the man, I want the 
woman, the one fit for war, the other fit for bearing.” In 
the spring of 1942 he wrote another friend in reference to 
the possibility of being drafted: “Personally I should not 
care at all to be misused by the American army as a world 
conqueror.” Cramer listened to short-wave broadcasts 
of Lord Haw-Haw and other German propagandists. He 
knew that the theme of German propaganda was that 
England and the United States were fighting a war of 
aggression and seeking to conquer the world. 

So much for the background. What followed is a 
sequel to Fx parte Quirin, 317 U.S. 1. 

Thiel entered the German army and in 1942 volunteered 
with seven other German soldiers who had lived in the 
United States for a special mission to destroy the Ameri- 
can aluminum industry. They were brought here by Ger- 
man submarines in two groups. Kerling was the leader 
and Thiel a member of one group which landed by rubber 
boat near Jacksonville, Florida on June 17, 1942. They 
buried their explosives and proceeded to New York City, 
where on June 2lst they registered at the Hotel Com- 
modore under the assumed names of Edward Kelly and 
William Thomas. 

The next morning a strange voice called Cramer’s name 
from the hall of the rooming house where he lived. On 
his failure to reply an unsigned note was slipped under 
his door. It read, “Be at the Grand Central station to- 
night at 8 o’clock, the upper platform near the information 
booth, Franz from Chicago has come into town and wants 
to see you; don’t fail to be there.” Cramer said he knew 
no Franz from Chicago. But nevertheless he was on hand 
at the appointed hour and place. Thiel shortly appeared. 
They went to the Twin Oaks Inn where they talked for 
two hours. Cramer admitted that he knew Thiel had 
come from Germany; and of course, he knew that at that 
time men were not freely entering this country from Ger- 
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many. He asked Thiel, “Say, how have you come over, 
have you come by submarine?” Thiel looked startled, 
smiled, and said, “Some other time I am going to tell you 
all about this.” Thiel told him that he had taken the as- 
sumed name of William Thomas and had a forged draft 
card. Thiel admonished him to remember that he, Thiel, 
was “anti-Nazi’”—a statement Cramer doubted because 
he knew Thiel was a member of the Nazi party. Thiel 
indicated he had come from the coast of Florida. Cramer 
inquired if he had used a rubber boat. When Thiel said 
that the only time he was “scared to death was when I 
came over here we got bombed,” Cramer replied, “Then 
you have come over by submarine, haven’t you?” Thiel 
told Cramer that he had “three and a half or four thousand 
dollars” with him and that “if you have the right kind of 
connection you can even get dollars in Germany.” 
Cramer offered to keep Thiel’s money for him. Thiel 
agreed but nothing was done about it that evening. 
Cramer admitted he had a “hunch” that Thiel was here 
on a mission for the German government. He asked 
Thiel “whether he had come over here to spread rumors 
and incite unrest.’ Cramer after his arrest told agents 
of the F. B. I. that he had suspected that Thiel had re- 
ceived tae money from the German government, that 
Thiel in fact had told him that he was on a mission for 
Germany, and that “whatever his mission was, I thought 
that he was serious in his undertaking.” Thiel from the 
beginning clothed his actions with secrecy; was unwilling 
to be seen at Cramer’s room (“because I have too many 
acquaintances there and I don’t want them to see me’’); 
and cautioned Cramer against conversing loudly with him 
in the public tavern. 

So they agreed to meet at the Twin Oaks Inn at 8 P. M. 
on the following evening, June 23, 1942. At this meeting 
Kerling joined them. Cramer had met Kerling in this 
country and knew he had returned to Germany. Kerling 
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and Thiel told Cramer that they had come over together. 
Cramer had a “hunch” that Kerling was here for the same 
purpose as Thiel. Kerling left Thiel and Cramer after 
about an hour and a half. Kerling was followed and ar- 
rested. Cramer and Thiel stayed on at the tavern for 
about another hour. After Kerling left, Thiel agreed to 
entrust his money to Cramer for safekeeping. He told 
Cramer to take out $200 which Thiel owed him. But he 
asked Cramer not to put all of the balance in the safe- 
deposit box—that he should keep some of it out “in the 
event I need it ina hurry.” Thiel went to the washroom 
to remove the money belt. He handed it to Cramer on the 
street when they left the tavern. From the Twin Oaks 
Thiel and Cramer went to Thompson’s Cafeteria where 
they conversed for about fifteen minutes. They agreed 
to meet there at 8 P. M. on June 25th. They parted. 
Thiel was followed and arrested. 

Cramer returned home. He put Thiel’s money belt in 
ashoe box. He put some of the money between the pages 
of a book. Later he put the balance in his bank, some in 
a savings account, most of it in his safe deposit box. He 
and Thiel had talked of Thiel’s fiancée, Norma Kopp. At 
the first meeting Cramer had offered to write her on Thiel’s 
behalf. He did so. He did not mention Thiel’s name 
but asked her to come to his room, saying he had “sensa- 
tional” news for her. Cramer appeared at Thompson’s 
Cafeteria at 8 P. M. June 25th to keep his appointment 
with Thiel. He waited about an hour and a half. He 
returned the next night, June 26th, and definitely 
suspected Thiel had been arrested. Though he knew 
Thiel was registered at the Hotel Commodore, he made 
no attempt to get in touch with him there. When he re- 
turned to his room that night, Norma Kopp was waiting 
for him. She testified that he told her that Thiel was 
here; that “they came about six men with a U-boat, in a 
rubber boat, and landed in Florida”; that they “brought so 
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much money along from Germany, from the German gov- 
ernment” he was keeping it in a safe-deposit box; and that 
they “get instructions from the sitz (hideout) in the Bronx 
what to do, and where to go.” The next morning Cramer 
left a note for “William Thomas” at the Commodore say- 
ing that Norma Kopp had arrived and suggested a ren- 
dezvous. Later in the day Cramer was arrested. He 
told the agents of the F. B. I. that the name of the man 
who had been with him at Thompson’s Cafeteria on the 
evening of June 23rd was “William Thomas,” that 
“Thomas” had been working in a factory on the West 
Coast since March, 1941, and had not been out of the 
United States since then. He was asked if “Thomas” 
was not Thiel. He then admitted he was, saying that 
Thiel had used an assumed name, as he was having diffi- 
culties with his draft board. He also stated that the 
money belt Thiel gave him contained only $200 which 
Thiel owed him and that the $3,500 in his safe-deposit box 
belonged to him and were the proceeds from the sale of 
securities. After about an hour or so of the falsehoods, 
Cramer asked to speak to one of the agents alone. The 
request was granted. He then recanted his previous false 
statements and stated that he felt sure that Thiel had 
come from Germany by submarine on a mission for the 
German government and that he thought that mission 
was “to stir up unrest among the people and probably 
spread propaganda.” He stated he had lied in order to 
protect Thiel. 

The Court holds that this evidence is insufficient to 
sustain the conviction of Cramer under the requirements 
of the Constitution. We disagree. 


II 


Article III, § 3 of the Constitution defines treason as 
follows: “Treason against the United States, shall con- 
sist only in levying War against them, or in adhering to 
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their Enemies, giving them Aid and Comfort. No Person 
shall be convicted of Treason unless on the Testimony of 
two Witnesses to the same overt Act, or on Confession in 
open Court.” 

The charge against Cramer was that of adhering. The 
essential elements of the crime are that Cramer (1) with 
treasonable intent (2) gave aid and comfort to the 
enemy.’ 

There was ample evidence for the jury that Cramer had 
a treasonable intent. The trial court charged the jury 
that “criminal intent and knowledge, being a mental state, 
are not susceptible of being proved by direct evidence, and 
therefore you must infer the nature of the defendant’s in- 
tent and knowledge from all the circumstances.” It 
charged that proof of criminal intent and knowledge is 
sufficient if proved beyond a reasonable doubt, and that 
the two witnesses are not necessary for any of the facts 
other than the overt acts. On that there apparently is no 
disagreement. It also charged: “Now, gentlemen, motive 
should not be confused with intent. If the defendant 
knowingly gives aid and comfort to one who he knows or 
believes is an enemy, then he must be taken to intend the 
consequences of his own voluntary act, and the fact that 
his motive might not have been to aid the enemy is no 


' It is well established that the overt act and the intent are separate 
and distinct elements of the crime of treason under the Constitution. 
See Ex parte Bollman, 4 Cranch 75, 126; United States v. Burr, 25 
Fed. Cas. 2, 13-14, No. 14,692a; United States v. Lee, 26 Fed. Cas. 907, 
No. 15,584; United States v. Vigol, 28 Fed. Cas. 376, No. 16,621; 
United States v. Hanway, 26 Fed. Cas. 105, 126, No. 15,299; United 
States v. Greiner, 26 Fed. Cas. 36, 39, No. 15,262; United States v. 
Greathouse, 26 Fed. Cas. 18, 22, No. 15,254; United States v. Werner, 
247 F. 708, 709-710; United States v. Fricke, 259 F. 673, 677; United 
States v. Robinson, 259 F. 685, 690; United States v. Stephan, 50 F. 
Supp. 738, 742-743, aff'd 133 F. 2d 87, 99. Chief Justice Marshall 
ruled in United States v. Burr, 25 Fed. Cas. 52, 54, No. 14,692h, that it 
was in the discretion of the prosecutor to present evidence of the intent 
before proof of an overt act. And see United States v. Lee, supra. 
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defense. In other words, one cannot do an act which he 
knows will give aid and comfort to a person he knows to be 
an enemy of the United States, and then seek to disclaim 
criminal intent and knowledge by saying that one’s motive 
was not to aid the enemy. So if you believe that the de- 
fendant performed acts which by their nature gave aid and 
comfort to the enemy, knowing or believing him to be an 
enemy, then you must find that he had criminal intent, 
since he intended to do the act forbidden by the law. The 
fact that you may believe that his motive in so doing was, 
for example, merely to help a friend, or possibly for finan- 
cial gain, would not change the fact that he had a criminal 
intent.” On that there apparently is no disagreement. A 
man who voluntarily assists one known or believed to be 
an enemy agent may not defend on the ground that he 
betrayed his country for only thirty pieces of silver. See 
Hanauer v. Doane, 12 Wall. 342, 347; Sprott v. United 
States, 20 Wall. 459, 463. “The consequences of his acts 
are too serious and enormous to admit of such a plea. He 
must be taken to intend the consequences of his own 
voluntary act.” Hanauer v. Doane, supra. For the same 
reasons a man cannot slip through our treason law because 
his aid to those who would destroy his country was 
prompted by a desire to “accommodate a_ friend.” ? 
Loyalty to country cannot be subordinated to the amen- 
ities of personal friendship. 


2 Carlisle v. United States, 16 Wall. 147, 150-151; Sprott v. United 
States, 20 Wall. 459, 463-464; United States v. Hodges, 26 Fed. Cas. 
332, 334, No. 15,374; Charge to Grand Jury—Treason, 30 Fed. Cas. 
1032, 1034, No. 18,270; see also 1 East, Pleas of the Crown (1806) 
pp. 77-81; Warren, What is Giving Aid and Comfort to the Enemy 
(1918), 27 Yale L. J. 331, 343-345; Hazard and Stern, “Exterior Trea- 
son” (1938), 6 U. of Chi. L. Rev. 77, 84-85. But a mere showing of 
aid and assistance to an alien enemy permanently residing in the 
United States without any showing that the enemy alien has designs 
against the interests of the United States, does not without more estab- 
lish an act of treason. See United States v. Fricke, 259 F. 673, 682. 

664818°-—46—_8 
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Cramer had a traitorous intent if he knew or believed 
that Thiel and Kerling were enemies and were working 
here in the interests of the German Reich. The trial 
court charged that mere suspicion was not enough; but 
that it was not necessary for Cramer to have known all 
their plans. There apparently is no disagreement on that. 
By that test the evidence against Cramer was overwhelm- 
ing. The conclusion is irresistible that Cramer believed, 
if he did not actually know, that Thiel and Kerling were 
here on a secret mission for the German Reich with the 
object of injuring the United States and that the money 
which Thiel gave him for safekeeping had been supplied 
by Germany to facilitate the project of the enemy. The 
trial court charged that if the jury found that Cramer 
had no purpose or intention of assisting the German 
Reich in its prosecution of the war or in hampering the 
United States in its prosecution of the war but acted solely 
for the purpose of assisting Kerling and Thiel as individ- 
uals, Cramer should be acquitted. There was ample evi- 
dence for the jury’s conclusion that the assistance Cramer 
rendered was assistance to the German Reich, not merely 
assistance to Kerling and Thiel as individuals. 

The trial judge stated when he sentenced Cramer that 
it did not appear that Cramer knew that Thiel and Ker- 
ling were in possession of explosives or other means for 
destroying factories in this country or that they planned to 
do that. He stated that if there had been direct proof 
of such knowledge he would have sentenced Cramer to 
death rather than to forty-five years in prison. But how- 
ever relevant such particular knowledge may have been to 
fixing the punishment for Cramer’s acts of treason, it 
surely was not essential to proof of his traitorous intent. 
A defendant who has aided an enemy agent in this coun- 
try may not escape conviction for treason on the ground 
that he was not aware of the enemy’s precise objectives. 
Knowing or believing that the agent was here on a mis- 
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sion on behalf of a hostile government, he could not, 
by simple failure to ask too many questions, assume that 
this mission was one of charity and benevolence toward 
the United States. But the present case is much stronger. 
For Cramer claims he believed the enemy agent’s objective 
was to destroy national morale by propaganda and not to 
blow up war factories. Propaganda designed to cause dis- 
unity among adversaries is one of the older weapons known 
to warfare, and upon occasion one of the most effective. 
No one can read this record without concluding that the 
defendant Cramer knew this. He is an intelligent, if mis- 
guided, man. He has a quick wit sharpened by consider- 
able learning of its kind. He is widely read and a student 
of history and philosophy, particularly Ranke and Nietz- 
sche. He had been an officer of a pro-German organiza- 
tion, and his closest associate had been a zealous Nazi. 
He also had listened to German propagandists over the 
short wave. But, in any event, it is immaterial whether 
Cramer was acquainted with the efficacy of propaganda in 
modern warfare. Undoubtedly he knew that the Ger- 
man government thought it efficacious. When he was 
shown consciously and voluntarily to have assisted this 
enemy program his traitorous intent was then and there 
sufficiently proved. 

The Court does not purport to set aside the conviction 
for lack of sufficient evidence of traitorous intent. It 
frees Cramer from this treason charge solely on the ground 
that the overt acts charged are insufficient under the con- 
stitutional requirement. 


III 


The overt acts alleged were (1) that Cramer met with 
Thiel and Kerling on June 23rd, 1942, at the Twin Oaks 
Inn and “did confer, treat, and counsel” with them “for 
the purpose of giving and with the intent to give aid and 
comfort” to the enemy; (2) that Cramer “did accompany, 
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confer, treat, and counsel with” Thiel at the Twin Oaks 
Inn and at Thompson’s Cafeteria on June 23rd, 1942, 
“for the purpose of giving and with intent to give aid and 
comfort”’ to the enemy; and (3) that Cramer gave false 
information of the character which has been enumerated 
to agents of the F. B. I. “for the purpose of concealing 
the identity and mission” of Thiel and “for the purpose 
of giving and with intent to give aid and comfort” to the 
enemy. 

The Court concedes that an overt act need not manifest 
on its face a traitorous intention. By that concession it 
rejects the defense based on the treason clause which 
Cramer has made here. The Court says an overt act 
must “show sufficient action by the accused, in its setting, 
to sustain a finding that the accused actually gave aid 
and comfort to the enemy.” It says, however, that the 
“protection of the two-witness rule extends at least to all 
acts of the defendant which are used to draw incriminat- 
ing inferences that aid and comfort have been given.” It 
adds, “Every act, movement, deed, and word of the de- 
fendant charged to constitute treason must be supported 
by the testimony of two witnesses. The two-witness 
principle is to interdict imputation of incriminating acts 
to the accused by circumstantial evidence or by the testi- 
mony of a single witness. The prosecution cannot rely 
on evidence which does not meet the constitutional test 
for overt acts to create any inference that the accused did 
other acts or did something more than was shown in the 
overt act, in order to make a giving of aid and comfort to 
theenemy.” And when it comes to the overt acts of meet- 
ing and conferring with Thiel and Kerling the Court holds 
that they are inadequate since there was “no two-witness 
proof of what they said nor in what language they con- 
versed.” That is to say, reversible error is found because 
the two witnesses who testified to the fact that Cramer 
met twice with the saboteurs did not testify that Cramer 
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gave them information of “value to their mission” such as 
shelter, sustenance, supplies, encouragement or counsel. 

That conclusion, we submit, leads to ludicrous results. 
The present case is an excellent example. 

It is conceded that if the two witnesses had testified not 
only that they saw Cramer conferring with Thiel and Ker- 
ling but also heard him agree to keep Thiel’s money and 
saw him take it, the result would be different. But the 
assumption is that since the two witnesses could not tes- 
tify as to what happened at the meetings, we must appraise 
the meetings in isolation from the other facts of the record. 
Therein lies the fallacy of the argument. 

In the first place, we fully agree that under the consti- 
tutional provision there can be no conviction of treason 
without proof of two witnesses of an overt act of treason. 
We also agree that the act so proved need not itself mani- 
fest on its face the treasonable intent. And as the Court 
states, such intent need not be proved by two witnesses. 
It may even be established by circumstantial evidence. 
For it is well established that the overt act and the intent 
are separate and distinct elements of the crime.* The 
“intent may be proved by one witness, collected from 
circumstances, or even by a single fact.” Case of Fries, 9 
Fed. Cas. 826, 909, No. 5126; Respublica v. Roberts, 1 
Dallas 39; United States v. Lee, 26 Fed. Cas. 907, No. 
15,584; Trial of David Maclane, 26 How. St. Tr. 721, 795- 
798. Acts innocent on their face, when judged in the light 
of their purpose and of related events, may turn out to 
be acts of aid and comfort committed with treasonable 
purpose. It is the overt act charged as such in the indict- 
ment which must be proved by two witnesses and not the 
related events which make manifest its treasonable quality 
and purpose. This, we think, is the correct and necessary 
conclusion to be drawn from the concession that the overt 
act need not on its face manifest the guilty purpose. The 


3 See note 1, supra. 
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grossest and most dangerous act of treason may be, as 
in this case, and often is, innocent on its face. But the 
ruling of the Court that the related acts and events which 
show the true character of the overt act charged must be 
proved by two witnesses is without warrant under the 
constitutional provisions, and is so remote from the prac- 
tical realities of proving the offense, as to render the con- 
stitutional command unworkable. The treasonable intent 
or purpose which it is said may be proved by a single 
witness or circumstantial evidence, must, in the absence 
of a confession of guilt in open court, be inferred from all 
the facts and circumstances which surround and relate 
to the overt act. Inference of the treasonable purpose 
from events and acts related to or surrounding the overt 
act necessarily includes the inference that the accused 
committed the overt act with the knowledge or under- 
standing of its treasonable character. To say that the 
treasonable purpose with which the accused committed 
the overt act may be inferred from related events proved 
by a single witness, and at the same time to say that so far 
as they show the treasonable character of the overt act, 
they must be proved by two witnesses, is a contradiction in 
terms. The practical effect of such a doctrine is to require 
proof by two witnesses, not only of the overt act charged 
which the Constitution requires but of every other fact 
and circumstance relied upon to show the treasonable char- 
acter of the overt act and the treasonable purpose with 
which it was committed which the Constitution plainly 
does not require. Here, as in practically all cases where 
there is no confession in open court, the two are insepa- 
rable, save only in the single instance where the overt act 
manifests its treasonable character on its face. The Court 
thus in substance adopts the contention of the respondent, 
which it has rejected in words, and for all practical pur- 
poses requires proof by two witnesses, not only of the overt 
act but of all other elements of the crime save only in the 
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case where the accused confesses in open court. It thus 
confuses proof of the overt act with proof of the purpose 
or intent with which the overt act was committed and, 
without historical support, expands the constitutional re- 
quirement so as to include an element of proof not 
embraced by its words. 

We have developed in the Appendix to this opinion the 
historic function of the overt act in treason cases. It is 
plain from those materials that the requirement of an 
overt act is designed to preclude punishment for treason- 
able plans or schemes or hopes which have never moved 
out of the realm of thought or speech. It is made a neces- 
sary ingredient of the crime to foreclose prosecutions for 
constructive treason. The treasonable project is com- 
plete as a crime only when the traitorous intent has 
ripened into a physical and observable act. The act stand- 
ing alone may appear to be innocent or indifferent, such 
as joining a person at a table, stepping into a boat, or 
carrying a parcel of food. That alone is insufficient. It 
must be established beyond a reasonable doubt that the 
act was part of the treasonable project and done in fur- 
therance of it. Its character and significance are to be 
judged by its place in the effectuation of the project. That 
does not mean that where the treasonable scheme involves 
several treasonable acts, and the overt act which is charged 
has been proved by two witnesses, that all the other acts 
which tend to show the treasonable character of the overt 
act and the treasonable purpose with which it was com- 
mitted must be proved by two witnesses. The Constitu- 
tion does not so declare. There is no historical support for 
saying that the phrase “two witnesses to the same overt 
act’”’ may be or can be read as meaning two witnesses to all 
the acts involved in the treasonable scheme of the accused. 
Obviously one overt act proved by two witnesses is enough 
to sustain a conviction even though the accused has com- 
mitted many other acts which can be proved by only one 
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witness or by his own admission in open court. Hence, it 
is enough that the overt act which is charged be proved by 
two witnesses. As the Court concedes, its treasonable 
character need not be manifest upon its face. We say that 
its true character may be proved by any competent evi- 
dence sufficient to sustain the verdict of a jury. Any other 
conclusion leads to such absurd results as to preclude the 
supposition that the two-witness rule was intended to have 
the meaning attributed to it. 

When we apply that test to the facts of this case it is 
clear to us that the judgment of conviction against Cramer 
should not be set aside. The historical materials which 
we have set forth in the Appendix to this opinion establish 
that a meeting with the enemy may be adequate as an 
overt act of treason. Hale, Kelyng and Foster establish 
that beyond peradventure of doubt. Such a meeting 
might be innocent on its face. It might also be innocent 
in its setting, as Hale, Kelyng and Foster point out, where, 
for example, it was accidental. We would have such a 
case here if Cramer’s first meeting with Thiel was charged 
as an overt act. For, as we have seen, Cramer went to 
the meeting without knowledge that he would meet and 
confer with Thiel. But the subsequent meetings were 
arranged between them. They were arranged in further- 
ance of Thiel’s designs. Cramer was not only on notice 
that Thiel was here on a mission inimical to the interests 
of thisnation. He had agreed at the first meeting to hide 
Thiel’s money. He had agreed to contact Norma Kopp. 
He knew that Thiel wanted his identity and presence in 
New York concealed. This was the setting in which the 
later meetings were held. The meetings take on their true 
character and significance from that setting. They con- 
stitute acts. They demonstrate that Cramer had a liking 
for Thiel’s design to the extent of aiding him in it. They 
show beyond doubt that Cramer had more than a treason- 
able intent; that that intent had moved from the realm of 
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thought into the realm of action. Since two witnesses 
proved that the meetings took place, their character and 
significance might be proved by any competent evidence. 

In the second place, this judgment of conviction should 
be sustained even though we assume, arguendo, that Cra- 
mer’s motion to dismiss at the end of the government’s case 
should have been granted. The concern of the Court is 
that acts innocent on their face may be transformed into 
sinister or guilty acts by circumstantial evidence, by in- 
ference, by speculation. The rule announced by the Court 
is based on a desire for trustworthy evidence in determin- 
ing the character and significance of the overt acts. But 
this is not a case where an act innocent on its face is given 
a sinister aspect and made a part of a treasonous design 
by circumstantial evidence, by inference, or by the testi- 
mony of a single witness for the prosecution. We know 
from Cramer’s own testimony—from his admissions at 
the trial—exactly what happened. 

We know the character of the meetings from Cramer’s 
own admissions. We know from his own lips that they 
were not accidental or casual conferences, or innocent, 
social meetings. He arranged them with Thiel. When he 
did so he believed that Thiel was here on a secret mission 
for the German Reich with the object of injuring this 
nation. He also knew that Thiel was looking for a place 
to hide his money. Cramer had offered to keep it for 
Thiel and Thiel had accepted the offer. Cramer had also 
offered to write Norma Kopp, Thiel’s fiancée, without 
mentioning Thiel’s name. Cramer also knew that Thiel 
wanted his identity and his presence in New York con- 
cealed. Cramer’s admissions at the trial gave character 
and significance to those meetings. Those admissions 
plus the finding of treasonable intent place beyond a rea- 
sonable doubt the conclusion that those meetings were 
steps in and part and parcel of the treasonable project. 

Nor need we guess or speculate for knowledge of what 
happened at the meetings. We need not rely on circum- 
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stantial evidence, draw inferences from other facts, or 
resort to secondary sources. Again we know from Cra- 
mer’s testimony at the trial—from his own admissions— 
precisely what transpired. 

Cramer told the whole story in open court. He ad- 
mitted he agreed to act and did act as custodian of the 
saboteur Thiel’s money. He agreed to hold it available 
for Thiel’s use whenever Thiel might need it. It is dif- 
ficult to imagine what greater aid one could give a sabo- 
teur unless he participated in the sabotage himself. Funds 
were as essential to Thiel’s plans as the explosives he 
buried in the sands of Florida. Without funds the mis- 
sion of all the saboteurs would have soon ended or been 
seriously crippled. Cramer did not stop here. Preserva- 
tion of secrecy was essential to this invasion of the enemy. 
It was vital if the project was to be successful. In this 
respect Cramer also assisted Thiel. He cooperated with 
Thiel in the concealment of Thiel’s identity and presence 
in New York City. He did his best to throw federal 
officers off the trail and to mislead them. He made false 
statements to them, saying that Thiel’s true name was 
“Thomas” and that Thiel had not been out of the country 
since the war began. 

If Cramer had not testified, we would then be con- 
fronted with the questions discussed in the opinion of the 
Court. But he took the stand and told the whole story. 
It is true that at the end of the government’s case Cramer 
moved to dismiss on the ground that the crime charged 
had not been made out. That motion was denied and 
an exception taken. If Cramer had rested there, the 
case submitted to the jury and a judgment of conviction 
rendered, we would have before us the problem presented 
in the opinion of the Court. But Cramer did not rest on 
that motion. He took the stand and told the whole story. 
Any defect in the proof was cured by that procedure. 
As stated in Bogk v. Gassert, 149 U.S. 17, 23, “A defend- 
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ant has an undoubted right to stand upon his motion for 
a nonsuit, and have his writ of error if it be refused; but 
he has no right to insist upon his exception, after having 
subsequently put in his testimony and made his case upon 
the merits, since the court and jury have the right to 
consider the whole case as made by the testimony. It not 
infrequently happens that the defendant himself, by his 
own evidence, supplies the missing link.” And see Siga- 
fus v. Porter, 179 U.S. 116, 121; McCabe & Steen Co. v. 
Wilson, 209 U.S. 275, 276; Bates v. Miller, 133 F. 2d 645, 
647-648; 9 Wigmore on Evidence (3d ed. 1940) § 2496. 
And the rule obtains in criminal as well as in civil eases. 
Sheridan v. United States, 112 F. 2d 503, 504, rev’d on 
other grounds 312 U.S. 654; Edwards v. United States, 7 
F. 2d 357, 359; Baldwin v. United States, 72 F. 2d 810, 
812. 

Why then must we disregard Cramer’s admissions at the 
trial? Why must we assume, as does this Court, that 
those admissions are out of the case and that our decision 
must depend solely on the evidence presented by the 
government? 

The Constitution says that a “confession in open court” 
is sufficient to sustain a conviction of treason. It was 
held in United States v. Magtibay, 2 Philippine Rep. 703, 
that a confession in open court to the overt acts charged 
in the indictment was not an adequate substitute for the 
testimony of two witnesses where the accused denied trea- 
sonable purpose. We need not go so far as to say that if 
the whole crime may be proved by an admission by the 
accused in open court, one of the ingredients of the offense 
may be established in like manner. See Respublica v. 
Roberts, supra. We do not say that if the government 
completely fails to prove an overt act or proves it by one 
witness only, the defect can be cured by the testimony 
of other witnesses or by the admissions of the accused. 
We do say that a meeting with the enemy is an act and 
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may in its setting be an overt act of treason. We agree 
that overt acts innocent on their face should not be lightly 
transformed into incriminating acts. But so long as overt 
acts of treason need not manifest treason on their face, 
as the Court concedes, the sufficiency of the evidence to 
establish the treasonable character of the act, like the 
evidence of treasonable intent, depends on the quality of 
that evidence whatever the number of witnesses who sup- 
plied it. There can be no doubt in this case on that score. 
Certainly a person who takes the stand in defense of a 
treason charge against him will not be presumed to com- 
mit perjury when he makes admissions against self-inter- 
est. Admissions against self-interest have indeed always 
been considered as the highest character of evidence. 
When two witnesses testify to the overt acts, why then 
are not admissions of the accused in open court adequate 
to establish their true character? Could the testimony of 
any number of witnesses more certainly or conclusively 
establish the significance of what was done? Take the 
case where two witnesses testify that the accused delivered 
a package to the enemy, the accused admitting in open 
court that the package contained guns or ammunition. Or 
two witnesses testify that the accused sent the enemy a 
message, innocuous on its face, the accused admitting in 
open court that the message was a code containing military 
information. Must a conviction be set aside because the 
two witnesses did not testify to what the accused ad- 
mitted in open court? Wesay no. In such circumstances 
we have no examples of constructive treason. The intent 
is not taken for the deed. Proof of the overt act plus 
proof of a treasonable intent make clear that the treason- 
able design has moved out of the realm of thought into 
the field of action. And any possibility that an act inno- 
cent on its face has been transformed into a sinister or 
guilty act is foreclosed. For the significance and character 
of the act are supplied by the admissions from the lips of 
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the accused in open court. The contrary result could be 
reached only if it were necessary that the overt act mani- 
fest treason on its face. That theory is rejected by the 
Court. But once rejected it is fatal to the defense. 

Cramer’s counsel could not defend on the grounds ad- 
vanced by the Court for the simple reason that the govern- 
ment having proved by two witnesses that Cramer met 
and conferred with the saboteurs, any possible insuffi- 
ciency in the evidence which it adduced to show the char- 
acter and significance of the meetings was cured by 
Cramer’s own testimony. Cramer can defend only on the 
ground that the overt act must manifest treason, which 
the Court rejects, or on the ground that he had no trea- 
sonable intent, which the jury found against him on an 
abundance of evidence. Those are the only alternatives 
because concededly conferences with saboteurs here on a 
mission for the enemy may be wholly adequate as overt 
acts under the treason clause. They were proved by two 
witnesses as required by the Constitution. Any possible 
doubt as to their character and significance as parts of a 
treasonable project were removed by the defendant’s own 
admissions in open court. To say that we are precluded 
from considering those admissions in weighing the suffi- 
ciency of the evidence of the true character and signifi- 
cance of the overt acts is neither good sense nor good law. 
Such a result makes the way easy for the traitor, does 
violence to the Constitution and makes justice truly 
blind. 


APPENDIX 


The most relevant source of materials for interpretation 
of the treason clause of the Constitution is the statute of 
25 Edw. III, Stat. 5, ch. 2 (1351) and the construction 
which was given it. It was with that body of law and the 
English and colonial-experience under it that the Framers 
were acquainted. That statute specified seven offenses as 
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constituting treason. As respects the three offenses rele- 
vant to our present discussion, it provided as follows: if 
a man “doth compass or imagine the death” of the king. 
or “if a man do levy war” against the king in his realm, 
or if he “be adherent to the king’s enemies in his realm, 
giving to them aid and comfort in the realm, or elsewhere, 
and thereof be probably attainted of open deed,” he shall 
be guilty of treason. 

Coke makes clear that the requirement of an overt act 
under the statute applies to all of the offenses included in 
the category of treason. See Coke, Institutes of the Laws 
of England, Third Part (Sth ed., London, 1671), p. 5. 
There are indications by Coke that the overt act was a 
separate element of the offense and that its function was 
to show that the treasonable design had moved from 
thought to action. /d., pp. 5,12,14,38. Hale is somewhat 
more explicit. In discussing the offense of compassing the 
king’s death he indicates that the overt act may be “indif- 
ferent” in character. He says, “That words may expound 
an overt-act to make good an indictment of treason of com- 
passing the king’s death, which overt-act possibly of itself 
may be indifferent and unapplicable to such an intent.” 
1 Hale, History of the Pleas of the Crown (Emlyn ed., 
London, 1736), p. 115. And he noted that “If there be an 
assembling together to consider how they may kill the 
king, this assembling is an overt-act to make good an in- 
dictment of compassing the king’s death.” Jd., p. 119. 
Kelyng states the same view. He cites Sir Everard 
Digby’s Case, 1 St. Tr. 234, for the proposition that the 
meeting of persons and their consulting to destroy the king 
was itself an overt act. “It was resolved that where a 
Person knowing of the Design does meet with them, and 
hear them discourse of their traitorous Designs, and say or 
act nothing; This is High-Treason in that Party, for it 
is more than a bare Concealment, which is Misprision, 
because it sheweth his liking and approving of their De- 
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sign.” He says that if a person not knowing their intent 
met with them, heard their plans, but said nothing and 
never met again, that would be only misprision of treason. 
“But if he after meet with them again, and hear their 
Consultations, and then conceal it, this is High-Treason. 
For it sheweth a liking, and an approving of their Design.” 
Kelyng, A Report of Divers Cases in Pleas of the Crown 
(3d ed., London, 1873), p. *17. And see p. *21. 

Foster is even more explicit. Like Coke he asserts that 
an overt act is required for each branch of treason covered 
by the Statute of Edward III. Foster, A Report of Some 
Proceedings on the Commission for the Trial of the Rebels 
in the Year 1746 in the County of Surry, and of other 
Crown Cases (2d ed., London, 1791), pp. 207, 237. He 
makes clear that an overt act is required not to corroborate 
the proof of a traitorous intent but to show that the trea- 
sonable project has left the realm of thought and moved 
into the realm of action. As respects the offense of com- 
passing the death of the king, he says that the indictment 
“must charge, that the defendant did traitorously com- 
pass and imagine &c, and then go on and charge the sev- 
eral overt-acts as the means employed by the defendant 
for executing his traitorous purposes. For the compassing 
is considered as the treason, the overt-acts as the means 
made use of to effectuate the intentions and imaginations 
of the heart.” Jd., p. 194. He refers to Crohagan’s Case 
(Cro. Car. 332) where the defendant said “I will kill the 
King of England, if I can come at him” and the indict- 
ment added that he came to England for that purpose. 
“The traitorous intention, proved by his words, converted 
an action, innocent in itself, into an overt-act of treason.” 
Id., p. 202. And he also points out that “Overt-acts un- 
doubtedly do discover the man’s intentions; but, I con- 
ceive, they are not to be considered merely as evidence, 
but as the means made use of to effectuate the purposes 
of the heart.” J/d., p. 203. And he adds, “Upon this 
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principle words of advice or encouragement, and, above all, 
consultations for destroying the King, very properly come 
under the notion of means made use of for that purpose. 
But loose words not relative to facts are, at the worst, no 
more than bare indications of the malignity of the heart.” 
Id., p. 204. He follows Kelyng in saying that attendance 
at a meeting with previous notice of the design to plot the 
death of the king or a return to a meeting after knowledge 
is gained of its treasonable purpose is treason, though 
bare concealment would not be if the defendant met the 
conspirators “accidentally or upon some indifferent occa- 
sion.” Jd., p. 195. 

It is true that these observations related to the offense 
of compassing or imagining the death of the king. But 
Foster indicates that the same test applies to make out the 
offense of adherence to the king’s enemies. He says, “The 
offence of inciting foreigners to invade the kingdom is a 
treason of signal enormity. In the lowest estimation of 
things and in all possible events, it is an attempt, on the 
part of the offender, to render his country the seat of blood 
and desolation.” J/d., pp. 196-197. This was said in con- 
nection with his discussion of Lord Preston’s case, 12 How. 
St. Tr. 645, a landmark in the law of treason. Lord Pres- 
ton was indicted both for compassing the death of the 
king and for adherence to his enemies. England was at 
war with France. The indictment alleged as an overt act 
of treason that on December 30, 1690, Lord Preston and 
others hired a smali boat in the County of Middlesex to 
take them to another vessel which would carry them to 
France. The indictment alleged that the defendants were 
en route to France to communicate military information to 
the enemy. After the vessel set sail for France and when 
the vessel was in the County of Kent, the defendants were 
arrested. Papers containing information of value to the 
enemy were found on the person of Lord Preston’s servant. 
Lord Preston contended that since the indictment laid the 
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treason in Middlesex there was no showing that a legally 
sufficient overt act of treason had been committed in that 
county. The court held, however, that the act of boarding 
the boat in Middlesex was a sufficient overt act of treason. 
Lord Chief Justice Holt ruled, “Now the question is, 
whether your lordship had a design to go to France with 
these papers? If you had, and if your lordship did go on 
ship-board in order to it, your taking boat in Middlesex in 
order to go on ship-board, is a fact done in the county of 
Middlesex.” 12 How. St. Tr., p. 728. 

Foster in his analysis of that case makes clear that tak- 
ing the boat was an overt act sufficient not only to the 
crime of compassing the death of the king but also ad- 
herence to the enemies of the king. Foster, op. cit., pp. 
197-198. Yet on its face and standing alone the overt act 
of taking the boat was completely innocent and harmless. 
Only when it was related to other activities and events did 
it acquire a treasonable significance. Foster gives other 
indications that in case of adherence to the enemy the 
function of the overt act is no different than when the 
offense of compassing is charged. The crime of adherence 
is made out where the defendant attempts to send money, 
provisions, or information to the enemy “though the 
money or intelligence should happen to be intercepted. 
For the party in sending did all he could: the treason was 
complete on his part, though it had not the effect he 
intended.” J/d., p. 217. 

Blackstone emphasizes the desirability of a restrictive 
interpretation of the offense of treason, condemning 
“constructive” treason and “newfangled treasons” which 
imperil the liberty of the people. 4 Blackstone, Com- 
mentaries (6th ed. Dublin 1775), pp. 75, 83, 85, 86. Black- 
stone recognizes the distinction between evidence of intent 
and the overt act: “But, as this compassing or imagina- 
tion is an act of the mind, it cannot possibly fall under 


any judicial cognizance, unless it be demonstrated by 
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some open, or overt, act. And yet the tyrant Dionysius is 
recorded to have executed a subject, barely for dreaming 
that he had killed him; which was held for a sufficient 
proof, that he had thought thereof in his waking hours. 
But such is not the temper of the English law; and there- 
fore, in this, and the three next species of treason, it is 
necessary that there appear an open or overt act of a more 
full and explicit nature, to convict the traitor upon.” /d., 
p. 79. When it comes to the offense of adherence to the 
enemy he gives examples of adequate overt acts, some of 
which may be innocent standing by themselves. “This 
must likewise be proved by some overt act, as by giving 
them intelligence, by sending them provisions, by selling 
them arms, by treacherously surrendering a fortress, or 
the like.” Jd., pp. 82-83. His analysis supports the views 
of Foster that the function of the overt act is to show that 
the traitorous project has moved out of the realm of 
thought into the realm of action. 

The English cases prior to 1790 support this thesis. 
We have mentioned Lord Presion’s case. In the case of 
Captain Vaughan, 13 How. St. Tr. 485, the principal 
charge against the defendant was adhering to the enemy, 
though levying war was also alleged. The substance of 
the overt act of adherence was that when France and 
England were at war the defendant cruised in a small 
ship of war, in English waters, in the service of France 
with intent to take the king's ships. It was objected that 
the overt act alleged was insufficient “for it is said only 
he went a-cruising; whereas they ought to have alledged 
that he did commit some acts of hostility, and at- 
tempted to take some of the king’s ships; for cruising alone 
cannot be an overt-act; for he might be cruising to secure 
the French merchant-ships from being taken, or for many 
other purposes, which will not be an overt-act of treason.” 
p. 531. But Lord Chief Justice Holt ruled: “I beg your 
pardon. Suppose the French king, with forces, should 
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come to Dunkirk with a design to invade England; if any 
one should send him victuals, or give him intelligence, 
or by any other way contribute to their assistance, it would 
be high-treason in adhering to the king’s enemies.” p. 
531. And Lord Chief Justice Treby added: “The indict- 
ment is laid for adhering to, and comforting and aiding 
the king’s enemies. You would take that to be capable 
to be construed adhering to the king’s enemies in other 
respects; but I take it to be a reasonable construction of 
the indictment, to be adhering to the king’s enemies in 
their enmity. What is the duty of every subject? It 
is to fight with, subdue, and weaken the king’s enemies: 
and contrary to this, if he confederate with, and strengthen 
the king’s enemies, he expressly contradicts this duty of 
his allegiance, and is guilty of this treason of adhering 
tothem. But then you say here is no aiding unless there 
were something done, some act of hostility. Now here 
is going aboard with an intention to do such acts; and 
is not that comforting and aiding? Certainly it is. Is 
not the French king comforted and aided, when he has 
got so many English subjects to go a cruising upon our 
ships?” pp. 532-533. And he went on to say that acts 
which “give the enemy heart and courage to go on with 
the war” are acts of adherence even though the whole 
project was “an unprosperous attempt.” p. 533. He 
emphasized that the lack of success was immaterial, for 
“if they have success enough, it will be too late to ques- 
tion them.” p. 533. This is plain recognition not only 
that the aid and comfort may be given though the project 
is thwarted,’ but also that aid and comfort is given when 
the enemy is encouraged and his morale bolstered as well 
as when materials are furnished. 


1 Accord: William Gregg, 14 How. St. Tr. 1371; Trial of Dr. Hensey, 
19 How. St. Tr. 1341. Both of these involved indictments for com- 
passing and adhering; the overt acts being letters of intelligence 
intercepted before they reached the enemy. 








74 OCTOBER TERM, 1944. 


Doveétas, J., dissenting. 325 U.S. 


The ease of Francis De la Motte, 21 How. St. Tr. 687, 
is also somewhat illuminating. The indictment charged 
compassing and adhering. The overt acts included writ- 
ing and causing to be written documents conveying in- 
telligence to the enemy, procuring a messenger to carry 
the documents, and hiring a person to gather and to send 
the intelligence. Mr. Justice Buller in his charge to the 
jury said: “The sending intelligence, or collecting in- 
telligence, for the purpose of sending it to an enemy, to 
enable them to annoy us or to defend themselves, though 
it be never delivered to the enemy; or the hiring a person 
for that purpose, is an overt act of both the species of 
treason which I am stating to you from this indictment.” 
p. 808. 

These materials indicate that the function of the overt 
act was to make certain that before a conviction for the 
high crime of treason may be had more than a treasonable 
design must be established; it must be shown that action 
pursuant to that design has been taken. The treason 
of adherence was defined essentially in terms of conduct 
for it involved giving aid and comfort. Yet the attempt 
alone was sufficient; the aid and comfort need not have 
been received by the enemy. Conduct amounting to aid 
and comfort might be innocent by itself—such as collect- 
ing information or stepping into a boat. It was suffi- 
cient if in its setting it reflected a treasonable project. It 
need not entail material aid; comfort or encouragement 
was sufficient. The only requirement was that it definitely 
translate treasonable thought into action which plainly 
tended to give aid and comfort to the enemy. 

These materials likewise support the contention of the 
government that the overt act need not manifest treason 
on its face. 

The history of treason in this country down to the Con- 
stitution has been recently developed in Hurst, Treason 
in the United States, (1944) 58 Harv. L. Rev. 226. We 
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do not stop to explore that field. But Professor Hurst’s 
researches make plain that prior to the revolution the 
influence of 25 Edw. III was strong in the colonies and 
that, if anything, the scope of the offense was somewhat 
broadened. The Revolution changed matters. The 
Continental Congress recommended more restrictive leg- 
islation to the colonies which limited treason to levying 
war and adhering to the enemy, giving him aid and com- 
fort. Jd.,p.247. No form of treason by compassing was 
retained. J/d., p. 252. Distrust of constructive treason 
was beginning to be voiced (id., pp. 253, 254) though in 
some colonies treason was so broadly defined as to include 
mere utterances of opinions. /d., pp. 266 et seq. 

The proceedings of the Constitutional Convention of 
1787 have been related in the opinion of the Court. And 
see Hurst, Treason in the United States, 58 Harv. L. Rev. 
395. As the Court points out the Framers were anxious 
to guard against convictions of the innocent by perjury 
and to remove treason from the realm of domestic, politi- 
cal disputes. Franklin expressed concern on the first in 
his statement that “prosecutions for treason were gener- 
ally virulent; and perjury too easily made use of against 
innocence.” 2 Farrand, Records of the Federal Conven- 
tion, p. 348. Madison and Jefferson* both expressed 
distrust of treason for its long history of abuse in the 
political field. Madison said in language somewhat remi- 
niscent of Blackstone: “As treason may be committed 


2In a letter of April 24, 1792, Jefferson, then Secretary of State, 
wrote: “Treason, . . . when real, merits the highest punishment. But 
most codes extend their definitions of treason to acts not really against 
one’s country. They do not distinguish between acts against the 
government and acts against the oppressions of the government ; the 
latter are virtues; yet they have furnished more victims to the execu- 
tioner than the former; because real treasons are rare; oppressions 
frequent. The unsuccessful strugglers against tyranny, have been 
the chief martyrs of treason laws in all countries.” See 8 Writings of 
Thomas Jefferson (Library ed. Wash. 1903) p. 332. 
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against the United States, the authority of the United 
States ought to be enabled to punish it. But as new- 
fangled and artificial treasons have been the great engines 
by which violent factions, the natural offspring of free 
government, have usually wreaked their alternate malig- 
nity on each other, the convention have, with great judg- 
ment, opposed a barrier to this peculiar danger, by insert- 
ing a constitutional definition of the crime, fixing the proof 
necessary for conviction of it, and restraining the Con- 
gress, even in punishing it, from extending the conse- 
quences of guilt beyond the person of its author.” The 
Federalist, No. XLIII. 

The requirement of two witnesses was not novel. Eng- 
land had long had that rule. 9 Holdsworth, A History of 
English Law (2d ed. 1938) p. 207. The novelty was in 
the requirement that there be two witnesses to the “same” 
overt act. Moreover, there was no novelty in the offenses 
which were included in the definition of treason. Ad- 
hering to the enemy, giving him aid and comfort, like 
levying war, had long been embraced in the English crime 
of treason, as we have seen. But there was novelty in the 
narrow definition of treason which was adopted—a re- 
strictive definition born of the fear of constructive treason 
and distrust of treason as a political instrument. 

There is, however, no evidence whatever that the offense 
of adhering to the enemy giving him aid and comfort was 
designed to encompass a narrower field than that indi- 
cated by its accepted and settled meaning. Nor is there 
the slightest indication that the kind or character of overt 
acts required were any different than those which had 
long been recognized or accepted as adequate. The overt 
act was of course “intended as a distinct element of proof 
of the offense in addition to intent.” Hurst, op. cit., pp. 
415-416. But any suggested difference from the body of 
law which preceded vanishes when two witnesses to the 
same overt act are produced. As respects the point vital 











HERB v. PITCAIRN. 


~I 
“I 


1 Counsel for Parties. 


for our decision it is therefore quite inaccurate for the 
Court to conclude that our treason clause “taught a con- 
cept that differed from all historical models.” That would 
be true only if there was a purpose to depart from the con- 
cept of adhering to the enemy or the concept of overt acts 
which had become ingrained in the antecedent English 
law. We find no such purpose. 





HERB v. PITCAIRN er at., RECEIVERS FOR 
WABASH RAILWAY CO. 


NO. 24. CERTIORARI TO THE SUPREME COURT OF ILLINOIS.* 
Decided April 23, 1945. 

For purposes of the Federal Employers’ Liability Act, which pro- 
vides that “No action shall be maintained under this chapter un- 
less commenced within two years from the day the cause of action 
accrued,” an action is “commenced” when instituted by service 
of process issued out of a state court which is itself unable to 
proceed to judgment but which by the state law or practice is 
directed or permitted to transfer the proceeding, by change of venue 
or otherwise, to a court which does have jurisdiction to hear and 
determine the cause. P. 7S. 

384 Ill. 237, 281; 51 N. E. 2d 277, 282, reversed. 


CERTIORARI, 321 U.S. 759, to review judgments affirm- 
ing dismissals of two suits under the Federal Employers’ 


Liability Act. An earlier opinion of this Court in this case 
is reported in 324 U.S. 117. 
Messrs. Roberts P. Elam and Mark D. Eagleton for 


petitioner. 


Messrs. Carleton S. Hadley, Geo. D. Burroughs, Bruce 
A. Campbell, James A. Farmer and Walton Whitwell for 
respondents. 


*Together with No. 25, Belcher v. Louisville & Nashville Railroad 
Co., also on certiorari to the Supreme Court of Illinois. 
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Mr. Jusrice JAcKsoN delivered the opinion of the 
Court. 

These cases were heretofore considered and disposition 
was deferred to enable petitioners to apply for clarifica- 
tion of the grounds upon which the Supreme Court of 
Illinois intended to rest its judgments. Herb vy. Pitcairn, 
324 U.S. 117. 

That court, responding to petitioners’ request, has made 
clear that its judgment resulted solely from its interpreta- 
tion of a federal statute of limitations applicable to ac- 
tions under the Federal Employers’ Liability Act which 
provided: “No action shall be maintained under this 
chapter unless commenced within two years from the day 
the cause of action accrued.” 35 Stat. 66, 45 U.S. C. 
56; amended to three years, August 11, 1939, 53 Stat. 1404. 
That court said (March 21, 1945) that it “did not pass 
upon any of the questions certified except to apply the 
limitation of two years fixed in the last-mentioned statute 
after deciding whether said cause had been commenced 
when it was filed in the city court of Granite City, Illinois.” 
And it added: “We observed that section 6 of the Federal 
Employers’ Liability Act required the plaintiff to com- 
mence an action within two years from the date of the 
injury; that the city court of Granite City had no juris- 
diction of the cause for the reasons set forth in the opin- 
ion, and that, under Illinois law, commencing an action 
means starting it in a court that has the power to decide 
the matter involved, to issue process, to bring the parties to 
the particular cause before it and to render and enforce 
a judgment on the merits of said cause.” 

We are unable to agree to an interpretation of the fed- 
eral statute by which a case is not “commenced” for its 
purposes unless instituted in a court with power to proceed 
to final judgment. An action is “commenced” for these 
purposes as a matter of federal law when instituted by 
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service of process issued out of a state court, even if one 
which itself is unable to proceed to judgment, if the state 
law or practice directs or permits the transfer through 
change of venue or otherwise to a court which does have 
jurisdiction to hear, try, and otherwise determine that 
cause. Whether the action would be barred if state law 
made new or supplemental process necessary is a question 
not involved here and not decided. Clearly, however, 
when process has been adequate to bring in the parties 
aid to start the case on a course of judicial handling which 
may lead to final judgment without issuance of new initial 
process, it is enough to commence the action within the 
federal statute. As these cases were dismissed solely be- 
cause of a contrary view, the judgments are reversed and 
the causes remanded to the Supreme Court of Illinois 
for further proceedings not inconsistent with our opin- 
ions herein. 





HOOVER COMPANY v. COE, COMMISSIONER OF 
PATENTS. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA, 


No. 486. Argued March 5, 1945—Decided April 30, 1945. 


1. A federal district court has jurisdiction of a suit under R. 8. § 4915 
to review a decision of the Board of Appeals of the Patent Office 
rejecting a claim as not reading on the disclosure in the application 
for a patent. Pp. 80, 83. 

Jurisdiction is not defeated by the fact that an adjudication 
favorable to the applicant might not conclude all possible ques- 
tions as to the applicant’s right to a patent. 

2. The right of the applicant in such case to sue under R. 8. § 4915 
is supported by the language of the statute, its legislative history, 
administrative practice, and judicial construction. Pp. 80, 84. 

3. Hill v. Wooster, 132 U.S. 693, distinguished. P. 89. 

144 F. 2d 514, reversed. 
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CERTIORARI, 323 U.S. 697, to review the affirmance of a 
judgment dismissing a suit against the Commissioner of 
Patents under R. S. §$ 4915. 


Messrs. William D,. Sellers and Richard R. Fitzsim- 
mons, With whom Wr, William S. Hodges was on the brief, 
for petitioner. 


Mr. T. Hayward Brown argued the cause, and Solicitor 
General Fahy, Assistant Attorney General Shea, Messrs. 
Robert L. Stern, Joseph B. Goldman and Joseph Hough- 
ton were on the brief, for respondent. 


Mr. Justice Roserts delivered the opinion of the Court. 


The question presented is whether a District Court has 
jurisdiction of a suit under R. 8. 4915* to review the refusal 
of a claim for patent as not reading on the application. 
The court below answered in the negative. 

The respondent confesses error. The language of the 
Act, its legislative history, administrative practice, and 
judicial construction, constrain us to hold that the Dis- 
trict Court had jurisdiction of the suit and that the Court 
of Appeals should have reviewed its decision upon the 
merits. 

January 10, 1941, the petitioner’s assignor filed applica- 
tion for a reissue of a patent granted November 7, 1939, 
on an original application of August 8, 1936. The alleged 
invention is for improvements in a refrigerating system. 
A number of claims included in the application for reissue 
were copied, or substantially copied, from several later 
patents, in order to provoke interferences therewith and 
a contest as to priority of invention. 

The Primary Examiner finally rejected four of the 
claims, stating that they were rejected “as not reading on 
applicant’s disclosure.” The Board of Appeals of the Pat- 


135 U.S.C. § 63. 
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ent Office affirmed the Examiner’s decision. The peti- 
tioner then brought suit against the Commissioner of Pat- 
ents under R. 8. 4915 in the United States District Court 
for the District of Columbia, to compel him to allow the 
four claims, to the end that interference proceedings might 
be instituted. The case was heard on the Patent Office 
record and additional evidence. The court entered find- 
ings of fact and conclusions of law and dismissed the com- 
plaint on the ground that the claims did not read on, that 
is, did not accurately describe, the disclosure in the 
application. 

On appeal the court below on its own motion raised the 
question “whether [R.S. 4915] confers jurisdiction on the 
District Court to enter a decree which does not determine 
the right of the applicant to receive a patent but which in- 
stead directs the examiner to allow claims for the purpose 
of provoking subsequent interference proceedings.” The 
parties were heard upon this question and the court decided 
that the District Court lacked jurisdiction of the suit, and 
on that ground affirmed its judgment of dismissal.” 

R. S. 4915 is in part: 

“Whenever a patent on application is refused by the 
Board of Appeals or whenever any applicant is dissatisfied 
with the decision of the board of interference examiners, 
the applicant, unless appeal has been taken to the United 
States Court of Customs and Patent Appeals, and such 
appeal is pending or has been decided, in which case no 
action may be brought under this section, may have rem- 
edy by bill in equity, if filed within six months after such 
refusal or decision; and the court having cognizance 
thereof, on notice to adverse parties and other due pro- 
ceedings had, may adjudge that such applicant is entitled, 
according to law, to receive a patent for his invention, 
as specified in his claim or for any part thereof, as the facts 


2144 F. 2d 514. 
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in the case may appear. And such adjudication, if it be 
in favor of the right of the applicant, shall authorize the 
commissioner to issue such patent on the applicant filing 
in the Patent Office a copy of the adjudication and other- 
wise complying with the requirements of law. In all cases 
where there is no opposing party a copy of the bill shall 
be served on the commissioner; and all the expenses of 
the proceedings shall be paid by the applicant, whether 
the final decision is in his favor or not.” 

The court below held that in conformity to the general 
rule, a court of equity ought not to afford piecemeal relief 
pending completion of the administrative process, and con- 
sequently ought not to entertain a suit under the statute 
unless its adjudication would conclude all possible ques- 
tions as to the right to a patent. 

1. On its face the statute confers the right to sue “When- 
ever a patent on application is refused by the Board of 
Appeals.” The patent applied for (that is, the claims in 
question) was finally refused by the Board of Appeals. 
No appeal was taken to the United States Court of Cus- 
toms and Patent Appeals, and petitioner filed its bill 
within the time limited in the section. 

Two matters may be noted respecting R.8. 4915. These 
are the denial of jurisdiction if appeal has been taken to 
the United States Court of Customs and Patent Appeals 
and the statement that adjudication in favor of the ap- 
plicant shall authorize the Commissioner to issue a pat- 
ent. These provisions require reference to R. 8. 4911, as 
amended. That section provides: 

“Tf any applicant is dissatisfied with the decision of the 
board of appeals, he may appeal to the United States 
Court of Customs and Patent Appeals, in which case he 
waives his right to proceed under section 63 [R. 8. 4915] 
of this title. If any party to an interference is dissatisfied 
with the decision of the board of interference examiners, 
he may appeal to the United States Court of Customs and 
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Patent Appeals: Provided, That such appeal shall be 
dismissed if any adverse party to such interference shall, 
within twenty days after the appellant shall have filed 
notice of appeal according to section 60 of this title, file 
notice with the Commissioner of Patents that he elects 
to have all further proceedings conducted as provided in 
Section 63 [R. 8. 4915]. Thereupon the appellant shall 
have thirty days thereafter within which to file a bill in 
equity under said section 63 [R. 8. 4915], in default of 
which the decisions appealed from shall govern the further 
proceedings in the case.” 

It is evident that alternative rights of review are ac- 
corded an applicant,—one by appeal to the United States 
Court of Customs and Patent Appeals, the other by bill 
in equity filed in one of the federal district courts. In 
the first the hearing is summary and solely on the record 
made in the Patent Office; * in the other a formal trial is 
afforded on proof which may include evidence not pre- 
sented in the Patent Office.* Every party adversely 
affected by a ruling on the merits may, if he so elect, pro- 
ceed by bill rather than by appeal. In the one case the 
adjudication in equity authorizes issue of a patent on the 
applicant’s “otherwise complying with the requirements 
of law.” In the other the decision “shall govern the 
further proceedings in the case” in the Patent Office.’ 

The question is whether the differences in the character 
of the proceedings and the statutory effect of decision or 
adjudication require a holding that as to all decisions on 
the merits adverse to the applicant, other than the final 
action as to the issue of a patent, the applicant must ob- 
tain review by appeal to the Court of Customs and Patent 
Appeals, and can proceed by bill under R. 8. 4915 only 
when every step requisite to issue has been taken. If so, 


3 See R. S. 4914, 35 U.S. C. § 62. 
4 Butterworth v. Hoe, 112 U.S. 50, 61. 
>R. S. 4911, supra. 
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the language of R. 8S. 4915 is ill chosen. “Whenever a 
patent on application is refused” states precisely this case. 
The petitioner's application was refused. “Whenever 
any applicant is dissatisfied with the decision of the board 
of interference examiners” states a case where the exam- 
iner’s decision may be only one of a series of rulings in 
the Patent Office prior to issue of a patent. It can hardly 
be that these phrases have no effect and are to be read as 
“Whenever, after ail administrative steps are complete 
and a patent is about to issue, any person aggrieved may 
have remedy by bill in equity.” If that be the correct 
construction, one finally denied a patent could not resort 
to the specified remedy, since, even if his contention were 
sustained, he might thereafter have to leap the hurdles in 
the Patent Office of interferences, later references, and 
other obstacles to patentability. 

On the face of the statutes the applicant is given alter- 
native remedies resulting in the same sort of relief so far as 
concerns the further prosecution of the application in the 
Patent Office. 

2. The legislative history confirms the view that Con- 
gress so intended. 

That history cannot be stated briefly. It has its origin 
in the Patent Act of 1836° which afforded an applicant 
aggrieved by a ruling of the Commissioner an appeal to a 
board of examiners.’ By a later section it was provided 
that “whenever a patent on application shall have been 
refused on an adverse decision of a board of examiners, on 
the ground that the patent applied for would interfere 
with an unexpired patent,” the applicant might have 
remedy by bill in equity; and the court might adjudge the 
applicant entitled to a patent, according to his claim or 
any part of it. Adjudication favorable to the applicant 
was to “authorize the Commissioner to issue such patent” 
on the applicant’s filing a copy of the adjudication ‘and 


65 Stat. 117. 
7§7,5 Stat. 119-120. 
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otherwise complying with the requisitions of this act.” * 
It will be noted that a bill might be filed under this statute 
only where the rejection of a claim was for interference 
with an outstanding patent. By the Act of March 3, 
1837,° the same remedy was afforded an applicant for pat- 
ent for an improvement or for “correction and re-issue.” 

By the Act of March 3, 1839," the same remedy was 
extended “to all cases where patents are refused for any 
reason whatever, either by the Commissioner of Patents 
or by the chief justice of the District of Columbia, upon 
appeals from the decision of said Commissioner,” as well 
as where the refusal was based on asserted interference. 
The reason for adding the phrase concerning the decision 
of the Chief Justice was that, by § 11" of the same Act, 
a summary appeal on the Patent Office record to this ju- 
dicial officer was substituted for the former appeal to a 
board of examiners given by the Act of 1836." 

Thus a District Court might set aside, on bill filed, any 
ruling refusing a patent, either on interference or other- 
wise, whether the ruling were that of the Patent Office or 
of a judge of the Circuit Court of the District of Columbia 
on appeal from the Patent Office decision. 

The Act of July 8, 1870,° amended, revised, and con- 
solidated existing law. In § 48“ it enacted that in ex 
parte cases an applicant for patent or reissue whose claims 
had been twice rejected might appeal to the Supreme 
Court of the District of Columbia. The hearing was to 
be summary, to be on the office record, and the decision 


*§ 16, 5 Stat. 123. 

®5 Stat. 191. 

1 § 10, 5 Stat. 354. 

15 Stat. 354. 

12 By the Act of August 30, 1852, 10 Stat. 75, such summary appeal 
might be heard by any judge of the Cireuit Court of the District of 
Columbia. 

13.16 Stat. 198. 

416 Stat. 205. 
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was “to govern the further proceedings in the case.” * 
In § 52 it provided that whenever a patent on application 
“is refused, for any reason whatever,” either by the Com- 
missioner or by the Supreme Court of the District upon 
appeal, the remedy by bill in equity should be available. 
The adjudication was to authorize the issue of a patent 
on the applicant’s filing a copy in the Patent Office “and 
otherwise complying with the requisitions of law.” This 
statute was construed to require an appeal to the District 
Supreme Court as a condition precedent to the mainte- 
nance of a bill in equity.”® 

The provisions of the Act of 1870 were codified in the 
Revised Statutes of 1873." In the process the words “for 
any reason whatever” were deleted from §$ 52, which be- 
vame R. 3S. 4915. The omission was evidently because 
the words were surplusage, since the purpose of the revis- 
ers was not “to attempt any change whatever in the exist- 
ing law” except “mere changes of phraseology not affecting 
the meaning of the law.” '® 

By the Act of February 9, 1893 '* the Court of Appeals 
for the District of Columbia was created and jurisdiction 
of summary appeals from Patent Office rulings was trans- 
ferred to that court. Thus the remedy by bill in equity 
was now to be pursued in a District Court only after an 
appeal to the Court of Appeals of the District had resulted 
adversely to the applicant; and an adjudication in the 
equity suit was subjected to review on appeal. 

So matters stood until the passage of the Act of March 2, 
1927.” In the hearings on the bill which became the stat- 
ute, it was proposed that Congress eliminate either the 


15 § 50, 16 Stat. 205. 

16 Kirk v. Commissioner of Patents (1886), C. D. 440; Fekete v. 
Robertson, 17 F. 2d 335; Cooper v. Robertson, 38 F. 2d 852. 

17 The relevant sections are 4911-15 inclusive. 


18 2 Cong. Ree. 646. 
1997 Stat. 434, 436. 
2044 Stat. 1335. 
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appeal or the bill in equity, some interested parties sug- 
gesting abolition of the one remedy, others advocating 
dropping the other. Congress decided not to do away 
with either, but to allow an applicant “to have the decision 
of the Patent Office reviewed either by the court of ap- 
peals or by filing a bill in equity, but not both.” * It is 
evident that no alteration in respect of the rulings which 
could be reviewed was intended; but the number of pos- 
sible appeals was to be reduced, while saving to litigants 
the option of producing new evidence in a court, by 
retaining the equity procedure.” 

Finally, the Act of March 2, 1929 ** transferred from the 
Court of Appeals of the District to the Court of Customs 
and Patent Appeals jurisdiction of appeals from the Pat- 
ent Office, but ex industria provided “Nothing contained 
in this Act shall be construed as affecting in any way the 
jurisdiction of the Court of Appeals of the District of 
Columbia in equity cases.” This was of course to make 
it plain that suits in the District Court of the District of 
Columbia should be appealable as are suits under R. 8. 
4915 instituted in district courts in circuits outside the 
District. 

Thus it is clear that throughout more than a century 
Congress has for correction of erroneous adverse rulings, 
which if unreversed would end the proceedings in the Pat- 
ent Office, preserved the remedy by bill in a District Court 


21H. R. No. 1889, pp. 2-3; S. R. No. 1813, p. 4, 69th Cong., 2d 
Sess. 

22 See H. R. 1889, supra, p. 3; Hearings, House Committee on Pat- 
ents, on H. R. 6552 and H. R. 7087, 69th Cong., Ist Sess., pp. 21-22; 
Hearings, House Committee on Patents, on H. R. 7563 and H. R. 
13487, 69th Cong., 2d Sess., p. 11; Hearings, Senate Committee on 
Patents, on S. 4812, 69th Cong., 2d Sess., p. 15; Hearings, House Com- 
mittee on the Judiciary, on H. R. 6657, 70th Cong., Ist Sess., passim ; 
ef. Hearings, House Committee on Patents, on H. R. 7563 and H. R. 
13487, 69th Cong., 2d Sess., p. 31; Hearings, House Committee on 
Patents, on H. R. 6252 and H. R. 7087, 69th Cong., 1st Sess., p. 79. 

23.45 Stat. 1475. 


664818°—46 10 
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either as additional to or alternative to that by summary 
appeal and has made the effect of adjudication in equity 
the same as that of decision on appeal. 

3. The Commissioner of Patents states that “when 
claims are finally rejected by the examiner and his action 
is affirmed by the Board of Appeals, the grounds then 
stated for such rejection, as well as any other grounds in 
support thereof, may be set up by this Office in answer to 
a subsequent suit by the applicant under Rev. Stat. 4915. 
If the adjudication by the court is favorable to the appli- 
cant, it is the practice of this Office to treat that judgment 
as conclusive with respect to any ground of rejection 
urged before the court in defense of the refusal to allow 
the claims in issue. In the usual case, following such 
adjudication, the application is allowed and, upon pay- 
ment of the prescribed fee, the patent is issued. However, 
in rare instances where, after termination of the suit, a 
new reference is discovered which shows lack of patent- 
ability of the claims for a reason not considered by the 
court, this Office considers itself under a duty to reject 
the claims on the newly discovered ground, and to refuse 
a patent on those claims unless the applicant can over- 
come the new ground of rejection. Similarly, if another 
applicant or a patentee is claiming substantially the same 
subject matter as that held patentable in the Rev. Stat. 
4915 suit and a question of priority arises, interference 
proceedings may be necessary under Rev. Stat. 4904 to 
determine which of the adverse claimants is the first in- 
ventor. ... The foregoing is believed to have been the 
consistent practice of this Office for many years.” 

4. This court has repeatedly indicated a view of the 
meaning of R. 8. 4915 which is inconsistent with the deci- 
sion below,** although the exact question here presented 


*4 Gandy v. Marble, 122 U. 8. 432, 439; In re Hien, 166 U. S. 432, 
439; Frasch v. Moore, 211 U.S. 1, 8-9; American Steel Foundries v. 
Robertson, 262 U. S. 209, 212-213; United States ex rel. Baldwin 
Co. v. Robertson, 265 U.S. 168, 180-181. 
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was not involved in the cases under adjudication. The 
lower federal courts have consistently construed the sec- 
tion as conferring jurisdiction in cases which are indis- 
tinguishable from that at bar.** They have so held in cases 
where it affirmatively appeared that further proceedings in 
the Patent Office would be necessary following adjudica- 
tion in favor of the applicant,*’ and where though it did not 
appear of record that further proceedings would be re- 
quired in the Patent Office, it was evident that they might 
ensue adjudication, as where a patent was denied for want 
of invention.“ And, where an applicant has succeeded 
in a bill filed under R. S. 4915, the courts have not 
questioned the power of the Patent Office subsequently 
to disallow the claims for want of invention over a newly 
discovered reference to the prior art.** 

The court below relied upon Hill v. Wooster, 132 U.S. 
693, for its holding that a suit under R. 8. 4915 cannot 
select a single issue which affects the applicant’s right to 
a patent, without determining all the other issues on 
which that right depends. That case was one in which the 
Commissioner had decided an interference between the 
claims of two applicants in favor of one of them, and or- 
dered that a patent issue. In an inter partes suit by the 
unsuccessful applicant against the successful one, this 





25 Dilg v. Moore, 34 App. D. C. 106; EF. I. du Pont de Nemours & 
Co. v. Coe, 89 F. 2d 679; Pitman v. Coe, 68 F. 2d 412; Power Patents 
Co. v. Coe, 110 F. 2d 550; Tully v. Robertson, 19 F. 2d 954; Mono- 
power Corp. v. Coe, 33 F. Supp. 934; Booth Fisheries Corp. v. Coe, 
114 F. 2d 462; Forward Process Co. v. Coe, 116 F. 2d 946. 

26 Pitman v. Coe, supra; International Cellucotton Co. v. Coe, 85 
F. 2d 869; American Cyanamid Co. v. Coe, 106 F. 2d 851. 

27 American Steel & Wire Co. v. Coe, 105 F. 2d 17; Abercrombie v. 
Coe, 119 F. 2d 458; General Motors Corp. v. Coe, 120 F. 2d 736; 
Radtke Patents Corp. v. Coe, 122 F. 2d 937; Hydraulic Press Corp. v. 
Coe, 124 F. 2d 521; Minnesota Mining & Mfg. Co. v. Coe, 125 F. 2d 
198; Poulsen v. McDowell, 142 F. 2d 267. 

28 Gold v. Newton, 254 F. 824. 
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court held that if it appeared that neither application 
disclosed invention (a matter which should have moved 
the Commissioner not to declare an interference) the bill 
should be dismissed.** The court did not purport to de- 
cide what Patent Office rulings are reviewable under R. 8. 
4915.°° 

The ruling of the Board of Appeals in the instant case 
was neither a procedural ruling“ nor an interlocutory 
one * as to which the District Court should not entertain 
a suit under R.S8. 4915. On the contrary, it finally denied 
a patent on the claims presented. In this respect it was 
like a dismissal of a suit in a court. Unless the applicant 
could sue to correct error in that dismissal, he could never 
sue under R. 8. 4915. That he was accorded a right of 
suit in this case the language of the statute, its history, the 
administrative construction and judicial decision unite in 
affirming. 

The judgment is reversed and the cause remanded for 
further proceedings in conformity to this opinion. 

Reversed. 


2’ Section 16 of the Act of 1836, 5 Stat. 123, supra, expressly pro- 
vided that upon a bill filed as a result of Patent Office decision on an 
interference the court might adjudge either of the patents void in 
whole or in part. This language was evidently omitted in later acts 
as surplusage, for obviously if either patent was void for lack of inven- 
tion or other cause, the question of interference disappeared. 

30 This is equally true of Radtle Patents Corp. v. Coe, 122 F. 2d 
937, on which the court below relied. 

81 Butterworth v. Hoe, 112 U.S. 50; Shoemaker v. Robertson, 54 F. 
2d 456; Chessin v. Robertson, 63 F. 2d 267; Cherry-Burrell Corp. v. 
Coe, 143 F. 2d 372. 

82 American Cable Co. v. John A. Roebling’s Sons Co., 65 F. 2d 801; 
Synthetic Plastics Co. v. Ellis-Foster Co., 78 F. 2d 847. 
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SCREWS er at. v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT. 


No. 42. Argued October 20, 1944—Decided May 7, 1945. 


1. Upon review of a judgment affirming the conviction, for violation 
of §20 of the Criminal Code and conspiracy thereunto, of local 
law-enforcement officers who arrested a negro citizen for a state 
offense and wrongfully beat him to death, the judgment is reversed 
with directions for a new trial. Pp. 92-94, 113. 


Opinion of Dovatas, J., in which the Cuter Justice, Mr. Justice 

Buiack and Mr. Justice Reep concur: 

2. Section 20 of the Criminal Code, so far as it penalizes acts which 
“willfully” deprive a person of any right secured to him by the 
due process clause of the Fourteenth Amendment, is to be con- 
strued as requiring a specific intent to deprive of a right which 
has been made specific by the express terms of the Constitution 
or laws of the United States or by decisions interpreting them; 
and, as so construed, the section is not unconstitutional as lacking 
an ascertainable standard of guilt. P. 101. 

3. The trial court erred in not instructing the jury that, in order 
to convict, they must find that the defendants had the purpose 
to deprive the prisoner of a constitutional right. In determining 
whether that requisite bad purpose was present the jury would be 
entitled to consider all the attendant circumstances—the malice of 
the defendants, the weapons used in the assault, the character and 
duration of the assault, the provocation, if any, and the like. 
P. 106. 

4. Although no exception was taken to the trial court’s charge, the 
error was so fundamental—failure to submit to the jury the essen- 
tial elements of the only offense on which the conviction could 
rest—-that this Court takes note of it swa sponte. P. 107. 

5. In making the arrest and in assaulting the prisoner, the defendants 
acted “under color of law,” within the meaning of § 20 of the Crim- 
inal Code. P. 107. 

Defendants were officers of the law who had made an arrest, and 
it was their duty under the law of the State to make the arrest 
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effective. By their own admissions, they made the assault in order 

to protect themselves and to keep the prisoner from escaping. 
140 F. 2d 662, reversed. 

CERTIORARI, 322 U.S. 718, to review a judgment affirm- 
ing convictions for violation of § 20 of the Criminal Code 
and conspiracy. 

Mr. James F. Kemp, with whom Messrs. Clint W. 
Hager and Robert B. Short were on the brief, for peti- 
tioners. 


Solicitor General Fahy, with whom Assistant Attorney 
General Tom C. Clark, Messrs. Robert S. Erdahl and 
Irving S. Shapiro were on the brief, for the United States. 


Messrs. William H. Hastie, Thurgood Marshall and 
Leon A. Ransom filed a brief on behalf of the National 
Association for the Advancement of Colored People, as 
amicus curiae, urging affirmance. 


Mr. Justice Dove.as announced the judgment of the 
Court and delivered the following opinion, in which the 
Cier Justice, Mr. Justice Buack and Mr. Justice REED 
coneur, 


This case involves a shocking and revolting episode in 
law enforcement. Petitioner Screws was sheriff of Baker 
County, Georgia. He enlisted the assistance of petitioner 
Jones, a policeman, and petitioner Kelley, a special deputy, 
in arresting Robert Hall, a citizen of the United States 
and of Georgia. The arrest was made late at night at 
Hall’s home on a warrant charging Hall with theft of a 
tire. Hall, a young negro about thirty years of age, was 
handcuffed and taken by car to the court house. As Hall 
alighted from the car at the court-house square, the three 
petitioners began beating him with their fists and with a 
solid-bar blackjack about eight inches long and weighing 
two pounds. They claimed Hall had reached for a gun 
and had used insulting language as he alighted from the 
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ear. But after Hall, still handcuffed, had been knocked 
to the ground they continued to beat him from fifteen to 
thirty minutes until he was unconscious. Hall was then 
dragged feet first through the court-house yard into the 
jail and thrown upon the floor dying. An ambulance was 
called and Hall was removed to a hospital where he died 
within the hour and without regaining consciousness. 
There was evidence that Screws held a grudge against Hall 
and had threatened to “get” him. 

An indictment was returned against petitioners—one 
count charging a violation of § 20 of the Criminal Code, 
18 U. S. C. § 52 and another charging a conspiracy to 
violate § 20 contrary to §$ 37 of the Criminal Code, 18 
U.S.C. § 88. See. 20 provides: 

“Whoever, under color of any law, statute, ordinance, 
regulation, or custom, willfully subjects, or causes to be 
subjected, any inhabitant of any State, Territory, or Dis- 
trict to the deprivation of any rights, privileges, or im- 
munities secured or protected by the Constitution and laws 
of the United States, or to different punishments, pains, 
or penalties, on account of such inhabitant being an alien, 
or by reason of his color, or race, than are prescribed for 
the punishment of citizens, shall be fined not more than 
$1,000, or imprisoned not more than one year, or both.” 
The indictment charged that petitioners, acting under 
color of the laws of Georgia, “willfully” caused Hall to be 
deprived of “rights, privileges, or immunities secured or 
protected” to him by the Fourteenth Amendment—the 
right not to be deprived of life without due process of law; 
the right to be tried, upon the charge on which he was 
arrested, by due process of law and if found guilty to be 
punished in accordance with the laws of Georgia; that is 
to say that petitioners “unlawfully and wrongfully did 
assault, strike and beat the said Robert Hall about the 
head with human fists and a blackjack causing injuries” 
to Hall “which were the proximate and immediate cause 
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of his death.” A like charge was made in the conspiracy 
count. 

The ease was tried to a jury.'| The court charged the 

jury that due process of law gave one charged with a crime 
the right to be tried by a Jury and sentenced by a court. 
On the question of intent it charged that 
“« .. if these defendants, without its being necessary to 
make the arrest effectual or necessary to their own per- 
sonal protection, beat this man, assaulted him or killed him 
while he was under arrest, then they would be acting 
illegally under color of law, as stated by this statute, and 
would be depriving the prisoner of certain constitutional 
rights guaranteed to him by the Constitution of the United 
States and consented to by the State of Georgia.” 
The jury returned a verdict of guilty and a fine and im- 
prisonment on each count was imposed. The Circuit 
Court of Appeals affirmed the judgment of conviction, one 
judge dissenting. 140 F. 2d 662. The ease is here on a 
petition for a writ of certiorari which we granted because 
of the importance in the administration of the criminal 
laws of the questions presented. 


I 


We are met at the outset with the claim that § 20 is 
unconstitutional, insofar as it makes criminal acts in vio- 
lation of the due process clause of the Fourteenth Amend- 
ment. The argument runs as follows: It is true that this 
Act as construed in United States v. Classic, 313 U.S. 299, 
328, was upheld in its application to certain ballot box 
frauds committed by state officials. But in that case the 
constitutional rights protected were the rights to vote 


' A demurrer to the indictment alleging among other things that the 
matters charged did not constitute an offense against the United 
States and did not come within the purview of § 20 was overruled. At 
the end of the government’s case petitioners’ motion for a directed 
verdict on the grounds of the insufficiency of the evidence was denied. 
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specifically guaranteed by Art. I, § 2 and § 4 of the Consti- 
tution. Here there is no ascertainable standard of guilt. 
There have been conflicting views in the Court as to the 
proper construction of the due process clause. The ma- 
jority have quite consistently construed it in broad gen- 
eralterms. Thus it was stated in Twining v. New Jersey, 
211 U. S. 78, 101, that due process requires that “no 
change in ancient procedure can be made which disregards 
those fundamental principles, to be ascertained from time 
to time by judicial action, which have relation to process 
of law and protect the citizen in his private right, and 
guard him against the arbitrary action of government.” 
In Snyder v. Massachusetts, 291 U. 8. 97, 105, it was 
said that due process prevents state action which “offends 
some principle of justice so rooted in the traditions and 
conscience of our people as to be ranked as fundamental.” 
The same standard was expressed in Palko v. Connecticut, 
302 U.S. 319, 325, in terms of a “scheme of ordered lib- 
erty.” And the same idea was recently phrased as fol- 
lows: “The phrase formulates a concept less rigid and 
more fluid than those envisaged in other specific and par- 
ticular provisions of the Bill of Rights. Its application 
is less a matter of rule. Asserted denial is to be tested by 
an appraisal of the totality of facts in a given case. That 
which may, in one setting, constitute a denial of funda- 
mental fairness, shocking to the universal sense of justice, 
may, in other circumstances, and in the light of other con- 
siderations, fall short of such denial.” Betts v. Brady, 
316 U.S. 455, 462. 

It is said that the Act must be read as if it contained 
those broad and fluid definitions of due process and that 
if it is so read it provides no ascertainable standard of 
guilt. It is pointed out that in United States v. Cohen 
Grocery Co., 255 U.S. 81, 89, an Act of Congress was 
struck down, the enforcement of which would have been 
“the exact equivalent of an effort to carry out a statute 
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which in terms merely penalized and punished all acts 
detrimental to the public interest when unjust and unrea- 
sonable in the estimation of the court and jury.” In that 
case the act declared criminal was the making of “any un- 
just or unreasonable rate or charge in handling or dealing 
in or with any necessaries.” 255 U. 8. p. 86. The Act 
contained no definition of an “unjust or unreasonable 
rate” nor did it refer to any source where the measure of 
“unjust or unreasonable” could be ascertained. In the ia- 
stant case the decisions of the courts are, to be sure, a 
source of reference for ascertaining the specific content 
of the concept of due process. But even so the Act would 
incorporate by reference a large body of changing and un- 
certain law. That law is not always reducible to specific 
rules, is expressible only in general terms, and turns many 
times on the facts of a particular ease. Accordingly, it is 
argued that such a body of legal principles lacks the basic 
specificity necessary for criminal statutes under our sys- 
tem of government. Congress did not define what it de- 
sired to punish but referred the citizen to a comprehensive 
law library in order to ascertain what acts were prohibited. 
To enforce such a statute would be like sanctioning the 
practice of Caligula who “published the law, but it was 
written in a very small hand, and posted up in a corner, 
so that no one could make a copy of it.” Suetonius, Lives 
of the Twelve Caesars, p. 278. 

The serious character of that challenge to the constitu- 
tionality of the Act is emphasized if the customary stand- 
ard of guilt for statutory crimes is taken. As we shall 
see, specific intent is at times required. Holmes, The 
Common Law, pp. 66 et seg. But the general rule was 
stated in Ellis v. United States, 206 U.S. 246, 257, as fol- 
lows: “If a man intentionally adopts certain conduct in 
certain circumstances known to him, and that conduct is 
forbidden by the law under those circumstances, he inten- 
tionally breaks the law in the only sense in which the law 
ever considers intent.” And see Horning v. District of 
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Columbia, 254 U.S. 135, 137; Nash v. United States, 229 
U.S. 373, 377. Under that test a local law enforcement 
officer violates § 20 and commits a federal offense for which 
he can be sent to the penitentiary if he does an act which 
some court later holds deprives a person of due process of 
law. And he is a criminal though his motive was pure 
and though his purpose was unrelated to the disregard 
of any constitutional guarantee. The treacherous ground 
on which state officials—police, prosecutors, legislators, 
and judges—would walk is indicated by the character and 
closeness of decisions of this Court interpreting the due 
process clause of the Fourteenth Amendment. A confes- 
sion obtained by too long questioning (Ashcraft v. Tennes- 
see, 322 U.S. 143); the enforcement of an ordinance re- 
quiring a license for the distribution of religious literature 
(Murdock v. Pennsylvania, 319 U.S. 105); the denial of 
the assistance of counsel in certain types of cases (Cf. 
Powell v. Alabama, 287 U. 8. 45 with Betts v. Brady, 
supra) ; the enforcement of certain types of anti-picketing 
statutes (Thornhill v. Alabama, 310 U. 8. 88); the en- 
forcement of state price control laws (Olsen v. Nebraska, 
313 U.S. 236); the requirement that public school chil- 
dren salute the flag (Board of Education v. Barnette, 319 
U.S. 624)—tthese are illustrative of the kind of state ac- 
tion * which might or might not be caught in the broad 
reaches of § 20 dependent on the prevailing view of the 
Court as constituted when the case arose. Those who en- 
forced local law today might not know for many months 
(and meanwhile could not find out) whether what they did 
deprived some one of due process of law. The enforce- 
ment of a criminal statute so construed would indeed cast 


2 Moreover, federal as well as state officials would run afoul of the 
Act since it speaks of “any law, statute, ordinance, regulation, or 
custom.” Comparable uncertainties will exist in the application of 
the due process clause of the Fifth Amendment. 
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law enforcement agencies loose at their own risk on a vast 
uncharted sea. 

If such a construction is not necessary, it should be 
avoided. This Court has consistently favored that inter- 
pretation of legislation which supports its constitutional- 
ity. Ashwander v. Tennessee Valley Authority, 297 U.S. 
288, 348; Labor Board v. Jones & Laughlin Steel Corp., 
301 U.S. 1, 30; Anniston Mfg. Co. v. Davis, 301 U.S. 337, 
351-352. That reason is impelling here so that if at all 
possible § 20 may be allowed to serve its great purpose 
the protection of the individual in his civil liberties. 

Sec. 20 was enacted to enforce the Fourteenth Amend- 
ment.’ It derives* from § 2 of the Civil Rights Act of 
April 9, 1866. 14 Stat. 27.2 Senator Trumbull, chairman 
of the Senate Judiciary Committee which reported the 
bill, stated that its purpose was “to protect all persons in 
the United States in their civil rights, and furnish the 
means of their vindication.” Cong. Globe, 39th Cong., 
Ist Sess., p. 211. In origin it was an antidiscrimination 
measure (as its language indicated), framed to protect 
Negroes in their newly won rights. See Flack, The Adop- 
tion of the Fourteenth Amendment (1908), p. 21. It was 





* See Cong. Globe, 41st Cong., 2d Sess., pp. 38807-3808, 3881. Flack, 
The Adoption of the Fourteenth Amendment (1908), pp. 19-54, 219, 
223, 227; Hague v. C. I. O., 307 U.S. 496, 510. 

4 See United States v. Classic, 313 U.S. 299, 327, note 10. 

5“That any person who, under color of any law, statute, ordinance, 
regulation, or custom, sha'l subject, or cause to be subjected, any in- 
habitant of any State or Territory to the deprivation of any right 
secured or protected by this act, or to different punishment, pains, or 
penalties on account of such person having at any time been held in a 
condition of slavery or involuntary servitude, except as a punishment 
for crime whereof the party shall have been duly convicted, or by 
reason of his color or race, than is prescribed for the punishment of 
white persons, shall be deemed guilty of a misdemeanor, and, on con- 
viction, shall be punished by fine not exceeding one thousand dollars, 
or imprisonment not exceeding one year, or both, in the discretion 
of the court.” 
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amended by § 17 of the Act of May 31, 1870, 16 Stat. 144,° 
and made applicable to “any inhabitant of any State or 
Territory.”* The prohibition against the “deprivation of 
any rights, privileges, or immunities, secured or protected 
by the Constitution and laws of the United States” was 
introduced by the revisers in 1874. R.S. § 5510. Those 
words were taken over from § 1 of the Act of April 20, 1871, 
17 Stat. 13 (the so-called Ku-Klux Act) which provided 
civil suits for redress of such wrongs.* See Cong. Rec., 


6“That any person who, under color of any law, statute, ordinance, 
regulation, or custom, shall subject, or cause to be subjected, any 
inhabitant of any State or Territory to the deprivation of any right 
secured or protected by the last preceding section of this act, or to 
different punishment, pains, or penalties on account of such person be- 
ing an alien, or by reason of his color or race, than is prescribed for 
the punishment of citizens, shall be deemed guilty of a misdemeanor, 
and, on conviction, shall be punished by fine not exceeding one thou- 
sand dollars, or imprisonment not exceeding one year, or both, in the 
discretion of the court.” 

The preceding section referred to read as follows: 

“That all persons within the jurisdiction of the United States shall 
have the same right in every State and Territory in the United States 
to make and enforce contracts, to sue, be parties, give evidence, and 
to the full and equal benefit of all laws and proceedings for the security 
of person and property as is enjoyed by white citizens, and shall be 
subject to like punishment, pains, penalties, taxes, licenses, and exac- 
tions of every kind, and none other, any law, statute, ordinance, regu- 
lation, or custom to the contrary notwithstanding. No tax or charge 
shall be imposed or enforced by any State upon any person immigrat- 
ing thereto from a foreign country which is not equally imposed and 
enforced upon every person immigrating to such State from any other 
foreign country; and any law of any State in conflict with this provi- 
sion is hereby declared null and void.” 

7 Its sponsor, Senator Stewart, stated that “It extends the operation 
of the civil rights bill, which is well known in the Senate and to the 
country, to all persons within the jurisdiction of the United States.” 
Cong. Globe, 41st Cong., 2d Sess., p. 1536. 

* That section provided in part: 

“That any person who, under color of any law, statute, ordinance, 
regulation, custom, or usage of any State, shall subject, or cause to be 
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43d Cong., Ist Sess., p. 828. The 1874 revision was 
applicable to any person who under color of law, ete., 
“subjects, or causes to be subjected” any inhabitant to the 
deprivation of any rights, ete. The requirement for a 
“willful” violation was introduced by the draftsmen of the 
Criminal Code of 1909. Act of March 4, 1909, 35 Stat. 
1092. And we are told “willfully” was added to § 20 in 
order to make the section “less severe.” 43 Cong. Rec., 
60th Cong., 2d Sess., p. 3599. 

We hesitate to say that when Congress sought to enforce 
the Fourteenth Amendment ° in this fashion it did a vain 
thing. We hesitate to conclude that for 80 years this ef- 
fort of Congress, renewed several times, to protect the 
important rights of the individual guaranteed by the 
Fourteenth Amendment has been an idle gesture. Yet if 
the Act falls by reason of vagueness so far as due process 
of law is concerned, there would seem to be a similar lack 
of specificity when the ee and immunities clause 
(Madden v. Kentucky, 309 U.S. 83) and the equal pro- 
tection clause (Smith v. Texas, 311 U.S. 128; Hill v. Texas, 
316 U.S. 400) of the Fourteenth Amendment are involved. 
Only if no construction can save the Act from this claim 
of unconstitutionality are we willing to reach that result. 
We do not reach it, for we are of the view that if § 20 is 
confined more narrowly than the lower courts ouiinel it, 
it can be preserved as one of the sanctions to the great 
rights which the Fourteenth Amendment was designed to 
secure. 


subjected, any person within the jurisdiction of the United States 
to the deprivation of any rights, privileges, or immunities secured by 
the Constitution of the United States, shall, any such law, statute, 
ordinance, regulation, custom, or usage of the State to the contrary not- 
withstanding, be liable to the party injured in any action at law, suit 
in equity, or other proper proceeding for redress . . .” 

This section became § 1979 of the Revised Statutes and is now 
found in8 U.S.C. § 43. See Hague v. C.I.O., supra, note 3, p. 510. 

®Sec. 5 thereof provides: “The Congress shall have power to en- 
force, by appropriate legislation, the provisions of this Article.” 
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We recently pointed out that “willful” is a word “of 
many meanings, its construction often being influenced by 
its context.” Spies v. United States, 317 U. S. 492, 497. 
At times, as the Court held in United States v. Murdock, 
290 U.S. 389, 394, the word denotes an act which is inten- 
tional rather than accidental. And see United States v. 
Illinois Central R. Co., 303 U.S. 239. But “when used in 
a criminal statute it generally means an act done with 
a bad purpose.” J/d., p. 394. And see Felion v. United 
States, 96 U. S. 699; Potter v. United States, 155 U. S. 
438; Spurr v. United States, 174 U. 8. 728; Hargrove v. 
United States, 67 F. 2d 820. In that event something 
more is required than the doing of the act proscribed by 
the statute. Cf. United Siates v. Balint, 258 U.S. 250. 
An evil motive to accomplish that which the statute con- 
demns becomes a constituent element of the crime. Spurr 
v. United States, supra, p. 734; United States v. Murdock, 
supra, p. 395. And that issue must be submitted to the 
jury under appropriate instructions. United States v. 
Ragen, 314 U.S. 5138, 524. 

An analysis of the cases in which “willfully” has been 
held to connote more than an act which is voluntary or 
intentional would not prove helpful as each turns on its 
own peculiar facts. Those cases, however, make clear 
that if we construe “willfully” in § 20 as connoting a pur- 
pose to deprive a person of a specific constitutional right, 
we would introduce no innovation. The Court, indeed, 
has recognized that the requirement of a specific intent 
to do a prohibited act may avoid those consequences to 
the accused which may otherwise render a vague or in- 
definite statute invalid. The constitutional vice in such 
a statute is the essential injustice to the accused of placing 
him on trial for an offense, the nature of which the statute 
does not define and hence of which it gives no warning. 
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See United States v. Cohen Grocery Co., supra. But 
where the punishment imposed is only for an act know- 
ingly done with the purpose of doing that which the 
statute prohibits, the accused cannot be said to sufier from 
lack of warning or knowledge that the act which he does is 
a violation of law. The requirement that the act must be 
willful or purposeful may not render certain, for all pur- 
poses, a statutory definition of the crime which is in some 
respects uncertain. But it does relieve the statute of the 
objection that it punishes without warning an offense of 
which the accused was unaware. That was pointed out 
by Mr. Justice Brandeis speaking for the Court in 
Omaechevarria v. Idaho, 246 U.S. 343. An Idaho statute 
made it a misdemeanor to graze sheep “upon any range 
usually occupied by any cattle grower.” The argument 
was that the statute was void for indefiniteness because 
it failed to provide for the ascertainment of boundaries of 
a “range” or for determining what length of time was 
necessary to make a prior occupation a “usual” one. The 
Court ruled that “any danger to sheepmen which might 
otherwise arise from indefiniteness, is removed by § 6314 
of Revised Codes, which provides that: ‘In every crime 
or public offense there must exist a union, or joint opera- 
tion, of act and intent, or criminal negligence.’” /d., 
p. 348. A similar ruling was made in Hygrade Provision 
Co. v. Sherman, 266 U.S. 497. The charge was that a 
criminal statute which regulated the sale of “kosher” meat 
or products “sanctioned by the orthodox Hebrew religious 
requirements” was unconstitutional for want of any ascer- 
tainable standard of guilt. The Court speaking through 
Mr. Justice Sutherland stated, “. . . since the statutes 
require a specific intent to defraud in order to encounter 
their prohibitions, the hazard of prosecution which appel- 
lants fear loses whatever substantial foundation it might 
have in the absence of such a requirement.” 266 U. S. 
pp. 502-503. In United States v. Ragen, supra, we took 
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that course in a prosecution for willful evasion of a federal 
income tax where it was alleged that the defendant had 
deducted more than “reasonable” allowances for salaries. 
By construing the statute to require proof of bad faith 
we avoided the serious question which the rule of United 
States v. Cohen Grocery Co., supra, might have presented. 
We think a like course is appropriate here. 

Moreover, the history of § 20 affords some support for 
that narrower construction. As we have seen, the word 
“willfully” was not added to the Act until 1909. Prior 
to that time it may be that Congress intended that he who 
deprived a person of any right protected by the Constitu- 
tion should be liable without more. That was the pattern 
of criminal legislation which has been sustained without 
any charge or prooi of scienter. Shevlin-Carpenter Co. v. 
Minnesota, 218 U. 8. 57; United States v. Balint, supra. 
And the present Act in its original form would have been 
susceptible of the same interpretation apart from the equal 
protection clause of the Fourteenth Amendment, where 
“purposeful discriminatory” action must be shown. Snow- 
den v. Hughes, 321 U.S. 1, 8-9. But as we have seen, the 
word “willfully” was added to make the section “less se- 
vere.” We think the inference is permissible that its 
severity was to be lessened by making it applicable only 
where the requisite bad purpose was present, thus requir- 
ing specific intent not only where discrimination is claimed 
but in other situations as well. We repeat that the pres- 
ence of a bad purpose or evil intent alone may not be suf- 
ficient. We do say that a requirement of a specific intent 
to deprive a person of a federal right made definite by de- 
cision or other rule of law saves the Act from any charge 
of unconstitutionality on the grounds of vagueness. 

Once the section is given that construction, we think 
that the claim that the section lacks an ascertainable 
standard of guilt must fail. The constitutional require- 


ment that a criminal statute be definite serves a high func- 
664818 46 11 
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tion. It gives a person acting with reference to the statute 
fair warning that his conduct is within its prohibition. 
This requirement is met when a statute prohibits only 
“willful” acts in the sense we have explained. One who 
does act with such specific intent is aware that what he 
does is precisely that which the statute forbids. He is 
under no necessity of guessing whether the statute applies 
to him (see Connally v. General Construction Co., 269 
U.S. 385) for he either knows or acts in reckless disregard 
of its prohibition of the deprivation of a defined constitu- 
tional or other federal right. See Gorin v. United States, 
312 U.S. 19, 27-28. Nor is such an act beyond the under- 
standing and comprehension of juries summoned to pass 
on them. The Act would then not become a trap for law 
enforcement agencies acting in good faith. “A mind in- 
tent upon willful evasion is inconsistent with surprised 
innocence.” United States v. Ragen, supra, p. 524. 

It is said, however, that this construction of the Act 
will not save it from the infirmity of vagueness since 
neither a law enforcement official nor a trial judge can 
know with sufficient definiteness the range of rights that 
are constitutional. But that criticism is wide of the mark. 
For the specific intent required by the Act is an intent 
to deprive a person of aright which has been made specific 
either by the express terms of the Constitution or laws of 
the United States or by decisions interpreting them. Take 
the case of a local officer who persists in enforcing a type 
of ordinance which the Court has held invalid as violative 
of the guarantees of free speech or freedom of worship. 
Or a local official continues to select juries in a manner 
which flies in the teeth of decisions of the Court. If 
those acts are done willfully, how can the officer possibly 
claim that he had no fair warning that his acts were pro- 
hibited by the statute? He violates the statute not 
merely because he has a bad purpose but because he acts 
in defiance of announced rules of law. He who defies a 
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decision interpreting the Constitution knows precisely 
what he is doing. If sane, he hardly may be heard to say 
that he knew not what he did. Of course, willful conduct 
cannot make definite that which is undefined. But will- 
ful violators of constitutional requirements, which have 
been defined, certainly are in no position to say that they 
had no adequate advance notice that they would be 
visited with punishment. When they act willfully in 
the sense in which we use the word, they act in open de- 
fiance or in reckless disregard of a constitutional require- 
ment which has been made specific and definite. When 
they are convicted for so acting, they are not punished for 
violating an unknowable something. 

The Act so construed has a narrower range in all its 
applications than if it were interpreted in the manner 
urged by the government. But the only other alterna- 
tive, if we are to avoid grave constitutional questions, is 
to construe it as applicable only to those acts which are 
clearly marked by the specific provisions of the Constitu- 
tion as deprivations of constitutional rights, privileges, 
or immunities, and which are knowingly done within the 
rule of Ellis v. United States, supra. But as we have said, 
that course would mean that all protection for violations 
of due process of law would drop out of the Act. We take 
the course which makes it possible to preserve the entire 
Act and save all parts of it from constitutional challenge. 
If Congress desires to give the Act wider scope, it may find 
ways of doing so. Moreover, here as in Apex Hosiery Co. 
v. Leader, 310 U. 8. 469, we are dealing with a situation 
where the interpretation of the Act which we adopt does 
not preclude any state from punishing any act made 
criminal by its own laws. Indeed, the narrow construc- 
tion which we have adopted more nearly preserves the 
traditional balance between the States and the national 
government in‘law enforcement than that which is urged 
upon us. 
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United States v. Classic, supra, met the test we suggest. 
In that case we were dealing merely with the validity of 
an indictment, not with instructions to the jury. The 
indictment was sufficient since it charged a willful failure 
and refusal of the defendant election officials to count the 
votes cast, by their alteration of the ballots and by their 
false certification of the number of votes cast for the re- 
spective candidates. 313 U.S. pp. 308-309. The right 
so to vote is guaranteed by Art. I, § 2 and § 4 of the Con- 
stitution. Such a charge is adequate since he who alters 
ballots or without legal justification destroys them would 
be acting willfully in the sense in which § 20 uses the term. 
The fact that the defendants may not have been thinking 
in constitutional terms is not material where their aim was 
not to enforce local law but to deprive a citizen of a right 
and that right was protected by the Constitution. When 
they so act they at least act in reckless disregard of con- 
stitutional prohibitions or guarantees. Likewise, it is 
plain that basic to the concept of due process of law in a 
criminal case is a trial—a trial in a court of law, not a 
“trial by ordeal.” Brown v. Mississippi, 297 U. 8. 278, 
285. It could hardly be doubted that they who “under 
color of any law, statute, ordinance, regulation, or cus- 
tom” act with that evil motive violate § 20. Those who 
decide to take the law into their own hands and act as 
prosecutor, jury, judge, and executioner plainly act to 
deprive a prisoner of the trial which due process of law 
guarantees him. And such a purpose need not be ex- 
pressed; it may at times be reasonably inferred from all 
the circumstances attendant on the act. See Tot v. 
United States, 319 U.S. 463. 

The difficulty here is that this question of intent was 
not submitted to the jury with the proper instructions. 
The court charged that petitioners acted illegally if they 
applied more force than was necessary to make the arrest 
effectual or to protect themselves from the prisoner’s al- 
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leged assault. But in view of our construction of the word 
“willfully” the jury should have been further instructed 
that it was not sufficient that petitioners had a generally 
bad purpose. To convict it was necessary for them to 
find that petitioners had the purpose to deprive the 
prisoner of a constitutional right, e. g. the right to be tried 
by a court rather than by ordeal. And in determining 
whether that requisite bad purpose was present the jury 
would be entitled to consider all the attendant circum- 
stances—the malice of petitioners, the weapons used in 
the assault, its character and duration, the provocation, if 
any, and the like. 

It is true that no exception was taken to the trial court’s 
charge. Normally we would under those circumstances 
not take note of the error. See Johnson v. United States, 
318 U.S. 189, 200. But there are exceptions to that rule. 
United States v. Atkinson, 297 U.S. 157, 160; Clyatt v. 
United States, 197 U. 8S. 207, 221-222. And where the 
error is so fundamental as not to submit to the jury 
the essential ingredients of the only offense on which the 
conviction could rest, we think it is necessary to take note 
of it on our own motion. Even those guilty of the most 
heinous offenses are entitled to a fair trial. Whatever the 
degree of guilt, those charged with a federal crime are 
entitled to be tried by the standards of guilt which Con- 
gress has prescribed. 


Ill 


It is said, however, that petitioners did not act “under 
color of any law” within the meaning of § 20 of the 
Criminal Code. We disagree. We are of the view that 
petitioners acted under “color” of law in making the arrest 
of Robert Hall and in assaulting him. They were officers 
of the law who made the arrest. By their own admissions 
they assaulted: Hall in order to protect themselves and to 
keep their prisoner from escaping. It was their duty 
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under Georgia law to make the arrest effective. Hence, 
their conduct comes within the statute. 

Some of the arguments which have been advanced in 
support of the contrary conclusion suggest that the ques- 
tion under § 20 is whether Congress has made it a federal 
offense for a state officer to violate the law of his State. 
But there is no warrant for treating the question in state 
law terms. The problem is not whether state law has 
been violated but whether an inhabitant of a State has 
been deprived of a federal right by one who acts under 
“color of any law.” He who acts under “color” of law 
may be a federal officer or a state officer. He may act 
under “color” of federal law or of state law. The statute 
does not come into play merely because the federal law 
or the state law under which the officer purports to act is 
violated. It is applicable when and only when someone 
is deprived of a federal right by that action. The fact 
that it is also a violation of state law does not make it any 
the less a federal offense punishable as such. Nor does 
its punishment by federal authority encroach on state 
authority or relieve the state from its responsibility for 
punishing state offenses.” 

We agree that when this statute is applied to the action 
of state officials, it should be construed so as to respect the 
proper balance between the States and the federal govern- 
ment in law enforcement. Violation of local law does not 
necessarily mean that federal rights have been invaded. 
The fact that a prisoner is assaulted, injured, or even 
murdered by state officials does not necessarily mean that 
he is deprived of any right protected or secured by the 


'°The petitioners may be guilty of manslaughter or murder under 
Georgia law and at the same time liable for the federal offense pro- 
scribed by § 20. The instances where “an act denounced as a crime 
by both national and state sovereignties” may be punished by each 
without violation of the double jeopardy provision of the Fifth Amend- 
ment are common. United States v. Lanza, 260 U. 8. 377, 382; 
Hebert v. Louisiana, 272 U. 8. 312. 
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Constitution or laws of the United States. Cf. Logan v. 
United States, 144 U. 8. 263, dealing with assaults by 
federal officials. The Fourteenth Amendment did not 
alter the basic relations between the States and the na- 
tional government. United States v. Harris, 106 U. S. 
629; In re Kemmler, 136 U. S. 436, 448. Our national 
government is one of delegated powers alone. Under our 
federal system the administration of criminal justice rests 
with the States except as Congress, acting within the scope 
of those delegated powers, has created offenses against 
the United States. Jerome v. United States, 318 U. 8S. 
101, 105. As stated in United States v. Cruikshank, 92 
U.S. 542, 553-554, “It is no more the duty or within the 
power of the United States to punish for a conspiracy to 
falsely imprison or murder within a State, than it would 
be to punish for false imprisonment or murder itself.” 
And see United States v. Fox, 95 U.S. 670, 672. It is 
only state action of a “particular character” that is pro- 
hibited by the Fourteenth Amendment and against which 
the Amendment authorizes Congress to afford relief. 
Civil Rights Cases, 109 U.S. 3, 11, 138. Thus Congress in 
$ 20 of the Criminal Code did not undertake to make all 
torts of state officials federal crimes. It brought within 
§ 20 only specified acts done “under color” of law and then 
only those acts which deprived a person of some right 
secured by the Constitution or laws of the United States. 
This section was before us in United States v. Classic, 
313 U.S. 299, 326, where we said: “Misuse of power, pos- 
sessed by virtue of state law and made possible only be- 
cause the wrongdoer is clothed with the authority of state 
law, is action taken ‘under color of’ state law.” In that 
case state election officials were charged with failure to 
count the votes as cast, alteration of the ballots, and false 
certification of the number of votes cast for the respective 
candidates. 313 U.S. pp. 308-309. We stated that those 
acts of the defendants “were committed in the course of 
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their performance of duties under the Louisiana statute 
requiring them to count the ballots, to record the result 
of the count, and to certify the result of the election.” 
Id., pp. 325-326. In the present ease, as we have said, the 
defendants were officers of the law who had made an 
arrest and who by their own admissions made the assault 
in order to protect themselves and to keep the prisoner 
from escaping, i. e., to make the arrest effective. That 
was a duty they had under Georgia law. United States 
v. Classic is, therefore, indistinguishable from this case so 
far as “under color of” state law is concerned. In each 
officers of the State were performing official duties; in 
each the power which they were authorized to exercise was 
misused. We cannot draw a distinction between them 
unless we are to say that § 20 is not applicable to police 
officers. But the broad sweep of its language leaves no 
room for such an exception. 

It is said that we should abandon the holding of the 
Classic case. It is suggested that the present problem was 
not clearly in focus in that case and that its holding was 
ill-advised. A reading of the opinion makes plain that the 
question was squarely involved and squarely met. It fol- 
lowed the rule announced in Fx parte Virginia, 100 U. S. 
339, 346, that a state judge who in violation of state law 
discriminated against negroes in the selection of juries 
violated the Act of March 1, 1875, 18 Stat. 336. It is 
true that that statute did not contain the words under 
“color” of law. But the Court in deciding what was state 
action within the meaning of the Fourteenth Amendment 
held that it was immaterial that the state officer exceeded 
the limits of his authority. “. . . as he acts in the name 


and for the State, and is clothed with the State’s power, 
his act is that of the State. This must be so, or the con- 
stitutional prohibition has no meaning. Then the State 
has clothed one of its agents with power to annul or to 
evade it.” 100 U.S. at p. 347. And see Virginia v. Rives, 
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100 U.S. 318, 321. The Classic case recognized, without 
dissent, that the contrary view would defeat the great pur- 
pose which § 20 was designed to serve. Reference is 
made to statements *’ of Senator Trumbull in his discus- 
sion of § 2 of the Civil Rights Act of 1866, 14 Stat. 27, and 
to statements of Senator Sherman concerning the 1870 
Act as supporting the conclusion that “under color of 
any law” was designed to include only action taken by 
officials pursuant to state law. But those statements in 
their context are inconclusive on the precise problem in- 
volved in the Classic case and in the present case. We 
are not dealing here with a case where an officer not au- 
thorized to act nevertheless takes action. Here the state 
officers were authorized to make an arrest and to take such 
steps as were necessary to make the arrest effective. They 
acted without authority only in the sense that they used 
excessive force in making the arrest effective. It is clear 
that under “color” of law means under “pretense” of law. 
Thus acts of officers in the ambit of their personal pursuits 
are plainly excluded. Acts of officers who undertake to 
perform their official duties are included whether they hew 
to the line of their authority or overstep it. If, as sug- 
gested, the statute was designed to embrace only action 
which the State in fact authorized, the words “under 
color of any law” were hardly apt words to express the 
idea. 

Nor are the decisions under § 33 of the Judicial Code, 
28 U.S. C. § 76, in point. That section gives the right 
of removal to a federal court of any criminal prosecution 
begun in a state court against a revenue officer of the 
United States “on account of any act done under color of 
his office or of any such (revenue) law.” The cases under 
it recognize that it is an “exceptional” procedure which 
wrests from state courts the power to try offenses against 


11 Cong. Globe, 39th Cong., Ist Sess., p. 1759. 
12 Cong. Globe, 41st Cong., 2d Sess., p. 3663. 
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their own laws. Maryland v. Soper (No. 1), 270 U.S. 9, 
29, 35; Colorado v. Symes, 286 U.S. 510, 518. Thus the 
requirements of the showing necessary for removal are 
strict. See Maryland vy. Soper (No. 2), 270 U.S. 36, 42, 
saying that acts “necessary to make the enforcement ef- 
fective” are done under “color” of law. Hence those cases 
do not supply an authoritative guide to the problems 
under § 20 which seeks to afford protection against officers 
who possess authority to act and who exercise their powers 
in such a way as to deprive a person of rights secured to 
him by the Constitution or laws of the United States. It 
is one thing to deprive state courts of their authority to 
enforce their own laws. It is quite another to emasculate 
an Act of Congress designed to secure individuals their 
constitutional rights by finely spun distinctions concern- 
ing the precise scope of the authority of officers of the law. 
Cf. Vick Wo v. Hopkins, 118 U.S. 356. 

But beyond that is the problem of stare decisis. The 
construction given § 20 in the Classic case formulated a 
rule of law which has become the basis of federal enforce- 
ment in this important field. The rule adopted in that 
case was formulated after mature consideration. It 
should be good for more than one day only. We do not 
have here a situation comparable to Mahnich v. Southern 
S. S. Co., 321 U. S. 96, where we overruled a decision 
demonstrated to be a sport in the law and inconsistent 
with what preceded and what followed. The Classic case 
was not the product of hasty action or inadvertence. It 
was not out of line with the cases which preceded. It was 
designed to fashion the governing rule of law in this 
important field. We are not dealing with constitutional 
interpretations which throughout the history of the Court 
have wisely remained flexible and subject to frequent re- 
examination. The meaning which the Classic case gave 
to the phrase “under color of any law” involved only a 
construction of the statute. Hence if it states a rule un- 
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desirable in its consequences, Congress can change it. 
We add only to the instability and uncertainty of the law 
if we revise the meaning of § 20 to meet the exigencies of 
each case coming before us. 

Since there must be a new trial, the judgment below is 


Reversed. 


Mr. Justice RUTLEDGE, concurring in the result. 


For the compelling reason stated at the end of this 
opinion I concur in reversing the judgment and remand- 
ing the cause for further proceedings. But for that rea- 
son, my views would require that my vote be cast to affirm 
the judgment, for the reasons stated by Mr. JusTIcE 
Murpny and others I feel forced, in the peculiar situation, 
to state. 


The case comes here established in fact as a gross abuse 
of authority by state officers. Entrusted with the state’s 
power and using it, without a warrant or with one of only 
doubtful legality ’ they invaded a citizen’s home, arrested 
him for alleged theft of a tire, forcibly took him in hand- 
cuffs to the courthouse yard, and there beat him to death. 
Previously they had threatened to kill him, fortified them- 
selves at a near-by bar, and resisted the bartender’s impor- 
tunities not to carry out the arrest. Upon this and other 
evidence which overwhelmingly supports (140 F. 2d at 
665) the verdict, together with instructions adequately 


1 The evidence was conflicting whether the warrant was made out 
and issued before, or after, the arrest and killing, and if issued before- 
hand, whether it was valid. The Court of Appeals noted there was 
evidence “that the alleged warrant of arrest was prepared by the 
sheriff and was a spurious afterthought” (140 F. 2d at 665), but 
assumed in the petitioner’s favor that a valid warrant had been issued. 
The dissenting opinion said the victim’s shotgun was taken from his 
home “not in a search of his person but apparently without lawful 
warrant.” 140 F. 2d at 667. 
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covering an officer’s right to use force, the jury found the 
petitioners guilty. 
I 

The verdict has shaped their position here. Their con- 
tention hardly disputes the facts on which it rests." They 
do not come therefore as faithful state officers, innocent of 
crime. Justification has been foreclosed. Accordingly, 
their argument now admits the offense, but insists it was 
against the state alone, not the nation. So they have 
made their case in this Court.* 

In effect, the position urges it is murder they have done,* 
not deprivation of constitutional right. Strange as the 
argument is the reason. It comes to this, that abuse of 
state power creates immunity to federal power. Because 
what they did violated the state’s laws, the nation cannot 
reach their conduct.’ It may deprive the citizen of his 
liberty and his life. But whatever state officers may do 
in abuse of their official capacity can give this Government 
and its courts no concern. This, though the prime object 
of the Fourteenth Amendment and § 20 was to secure 
these fundamental rights against wrongful denial by exer- 
cise of the power of the states. 

The defense is not pretty. Nor is it valid. By a long 
course of decision from Ex parte Virginia, 100 U. 8S. 339, 
to United States v. Classic, 313 U. S. 299, it has been re- 


* The crucial dispute of fact was over whether the defendants had 
used more force than was necessary to restrain the prisoner. The 
“overwhelming weight of the testimony” (140 F. 2d at 665) was that 
they used not only all force required to subdue him (if it is assumed he 
resisted), but continued to beat him for fifteen to thirty minutes after 
he was knocked to the ground. 

8 Cf. Part II infra. 

* The dissenting judge in the Court of Appeals thought the local 
offense was not “wilful murder, but rather that it was involuntary 
manslaughter in the commission of an unlawful act.” 140 F. 2d 
at 666. 

5It does not appear that the state has taken any steps toward 
prosecution for violation of its law. 
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jected.© The ground should not need ploughing again. 
It was cleared long ago and thoroughly. It has been kept 
clear, until the ancient doubt, laid in the beginning, was 
resurrected in the last stage of this case. The evidence 
has nullified any pretense that petitioners acted as indi- 
viduals, about their personal though nefarious business. 
They used the power of official place in all that was done. 
The verdict has foreclosed semblance of any claim that 
only private matters, not touching official functions, were 
involved. Yet neither was the state’s power, they say. 
There is no third category. The Amendment and the 
legislation were not aimed at rightful state action. Abuse 
of state power was the target. Limits were put to state 
authority, and states were forbidden to pass them, by 
whatever agency.’ It is too late now, if there were better 
reason than exists for doing so, to question that in these 
matters abuse binds the state and is its act, when done by 


6 Cf. notes 7 and 10. And see Neal v. Delaware, 103 U.S. 370, 397; 
Civil Rights Cases, 109 U.S. 3, 15-18; Chicago, B. & Q. R. Co. v. Chi- 
cago, 166 U. 8. 226, 233-234; Raymond v. Chicago Traction Co., 207 
U.S. 20, 35-37; Ex parte Young, 209 U.S. 123; Home Tel. & Tel. Co. v. 
Los Angeles, 227 U.S. 278, 288-289; Cuyahoga Power Co. v. Akron, 
240 U.S. 462; Fidelity & Deposit Co. v. Tafoya, 270 U. 8. 426, 434; 
Hopkins v. Southern California Telephone Co., 275 U.S. 393, 398; 
Towa-Des Moines Bank v. Bennett, 284 U.S. 239, 245-246; Nixon v. 
Condon, 286 U. 8. 73, 89; Mosher v. City of Phoenix, 287 U.S. 29; 
Sterling v. Constantin, 287 U. S. 378, 393; Mooney v. Holohan, 294 
U. S. 103; Missouri ex rel. Gaines v. Canada, 305 U. 8. 337, 343; 
Hague v. C. I. O., 307 U. 8. 496, 512; Cochran v. Kansas, 316 U.S. 
255; Pyle v. Kansas, 317 U.S. 213. 

7“The prohibitions of the Fourteenth Amendment are directed to 
the States, . . . It is these which Congress is empowered to enforce, 
and to enforce against State action, however put forth, whether that 
action be executive, legislative, or judicial. .. . Whoever, by virtue 
of public position under a State government, deprives another of 
property, life, or liberty, without due process of law, or denies or takes 
away the equal protection of the laws, violates the constitutional 
inhibition; and as he acts in the name and for the State, and is clothed 
with the State’s power, his act is that of the State. This must be so, 
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one to whom it has given power to make the abuse effective 
to achieve the forbidden ends. Vague ideas of dual fed- 
eralism,® of ultra vires doctrine imported from private 
agency,’ and of want of finality in official action,’® do not 
nullify what four years of civil strife secured and eighty 
years have verified. For it was abuse of basic civil and 
political rights, by states and their officials, that the 
Amendment and the enforcing legislation were adopted 
to uproot. 

The danger was not merely legislative or judicial. Nor 
was it threatened only from the state’s highest officials. 
It was abuse by whatever agency the state might invest 
with its power capable of inflicting the deprivation. In all 
its flux, time makes some things axiomatic. One has been 
that state officials who violate their oaths of office and flout 


9”? 


or the constitutional prohibition has no meaning.” Ez parte Virginia, 
100 U. 8. 339, 346-347. 

“Misuse of power, possessed by virtue of state law and made pos- 
sible only because the wrongdoer is clothed with the authority of 
state law, is action taken ‘under color of’ state law.” United States v. 
Classic, 313 U.S. 299, 326, citing Ex parte Virginia, supra, and other 
authorities. 

8Cf. Part III infra. “Such enforcement [of the Fourteenth 
Amendment by Congress] is no invasion of State sovereignty. No 
law can be, which the people of the States have, by the Constitution 
of the United States, empowered Congress to enact. This extent of 
the powers of the general government is overlooked, when it is said, 
as it has been in this case, that the act of March 1, 1875, [18 Stat., 
part 3, 336] interferes with State rights.” Ex parte Virginia, 100 
U.S. at 346. 

®° Cf. Home Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278, 287. 

1° Compare Barney v. City of New York, 193 U.S. 430, with Home 
Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278, the latter suggesting that 
the former, “if it conflicted with the doctrine” of Raymond v. Chicago 
Traction Co., 207 U.S. 20, and Ex parte Young, 209 U.S. 123, “is now 
so distinguished or qualified as not to be here authoritative or even 
persuasive.” 227 U.S. at 294. See also Snowden v. Hughes, 321 
U.S. 1, 13; Isseks, Jurisdiction of the Lower Federal Courts to Enjoin 
Unauthorized Action of State Officials, 40 Harv. L. Rev. 969, 972. 
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the fundamental law are answerable to it when their 
misconduct brings upon them the penalty it authorizes 
and Congress has provided. 

There could be no clearer violation of the Amendment 
or the statute. No act could be more final or complete, to 
denude the victim of rights secured by the Amendment’s 
very terms. Those rights so destroyed cannot be re- 
stored. Nor could the part played by the state’s power in 
causing their destruction be lessened, though other organs 
were now to repudiate what was done. The state’s law 
might thus be vindicated. If so, the vindication could 
only sustain, it could not detract from the federal power. 
Nor could it restore what the federal power shielded. 
Neither acquittal nor conviction, though affirmed by the 
state’s highest court, could resurrect what the wrongful 
use of state power has annihilated. There was in this 
case abuse of state power, which for the Amendment’s 
great purposes was state action, final in the last degree, 
depriving the victim of his liberty and his life without 
due process of law. 

If the issues made by the parties themselves were al- 
lowed to govern, there would be no need to say more. At 
various stages petitioners have sought to show that they 
used no more force than was necessary, that there was no 
state action, and that the evidence was not sufficient to 
sustain the verdict and the judgment. These issues, in 
various formulations,’ have comprehended their case. 
All have been resolved against them without error. This 
should end the matter. 


1 Petitioners’ objections in law were stated most specifically in the 
demurrer to the indictment. These grounds also were incorporated 
in their motion for a directed verdict and their statement of grounds 
for appeal. The grounds for demurrer maintained that the facts 
alleged were not sufficient to constitute a federal offense, to fall within 
or violate the terms of any federal law or statute, or to confer jurisdic- 
tion upon the District or other federal court. One ground attacked 
the indictment for vagueness. 
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II 


But other and most important issues have been injected 
and made decisive to reverse the judgment. Petitioners 
have not denied that they acted “willfully” within the 
meaning of § 20 or that they intended to do the acts which 
took their victim’s liberty and life. In the trial court they 
claimed justification. But they were unable to prove it. 
The verdict, on overwhelming evidence, has concluded 
against them their denial of bad purpose and reckless dis- 
regard of rights. This is necessarily implied in the find- 
ing that excessive force was used. No complaint was 
made of the charge in any of these respects and no re- 
quest for additional charges concerning them was offered. 
Nor, in the application for certiorari or the briefs, have 
they raised questions of the requisite criminal intent or 
of unconstitutional vagueness in the statute’s definition 
of the crime. However, these issues have been brought 
forward, so far as the record discloses, first by the dissent- 
ing opinion in the Court of Appeals, then by inquiry at 
the argument and in the disposition here. 

The story would be too long, to trace in more than out- 
line the history of § 20 and companion provisions, in par- 
ticular § 19,’* with which it must be considered on any 
suggestion of fatal ambiguity. But this history cannot be 
ignored, unless we would risk throwing overboard what 
the nation’s greatest internal conflict created and eight 


12 Section 19 of the Criminal Code (18 U.S. C. § 51): 

“If two or more persons conspire to injure, oppress, threaten, or in- 
timidate any citizen in the free exercise or enjoyment of any right or 
privilege secured to him by the Constitution or laws of the United 
Siates, or because of his having so exercised the same, or if two or 
more persons go in disguise on the highway, or on the premises of an- 
other, with intent to prevent or hinder his free exercise or enjoyment 
of any right or privilege so secured, they shall be fined not more than 
$5,000 and imprisoned not more than ten years, and shall, moreover, 
be thereafter ineligible to any office, or place of honor, profit, or trust 
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decades have confirmed, in protection of individual rights 
against impairment by the states. 

Sections 19 and 20 are twin sections in all respects that 
concern any question of vagueness in defining the crimes. 
There are important differences. Section 19 strikes at 
conspiracies, § 20 at substantive offenses. The former 
protects “citizens,” the latter “inhabitants.” There are, 
however, no differences in the basic rights guarded. Each 
protects in a different way the rights and privileges se- 
cured to individuals by the Constitution. If one falls for 
vagueness in pointing to these, the other also must fall 
for the same reason. If one stands, so must both. It is 
not one statute therefore which we sustain or nullify. It 
is two. 

The sections have stood for nearly eighty years. Nor 
has this been without attack for ambiguity. Together the 
two sections have repelled it. In 1915, one of this Court’s 
greatest judges, speaking for it, summarily disposed of the 
suggestion that § 19 is invalid: “It is not open to question 
that this statute is constitutional. .. [It] dealt with 
Federal rights and with all Federal rights, and protected 
them in the lump...” United States v. Mosley, 238 
U. S. 383, 386, 387. And in United States v. Classic, 313 
U.S. 299, the Court with equal vigor reaffirmed the valid- 
ity of both sections, against dissenting assault for fatal 


created by the Constitution or laws of the United States.” (Em- 
phasis added.) 

Section 20 (18 U.S. C. § 52) is as follows: 

“Whoever, under color of any law, statute, ordinance, regulation, or 
custom, willfully subjects, or causes to be subjected, any inhabitant of 
any State, Territory, or District to the deprivation of any rights, priv- 
ileges, or immunities secured or protected by the Constitution and 
laws of the United States, or to different punishments, pains, or penal- 
ties, on account of such inhabitant being an alien, or by reason of his 
color, or race, than are prescribed for the punishment of citizens, shall 
be fined not more than $1,000, or imprisoned not more than one year, 
or both.” (Emphasis added.) 


664818°—46 12 
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ambiguity in relation to the constitutional rights then in 
question. These more recent pronouncements but re- 
affirmed earlier and repeated ones. The history should not 
require retelling. But old and established freedoms van- 
ish when history is forgotten. 

Section 20 originated in the Civil Rights Act of 1866 
(14 Stat. 27), § 19 in the Enforcement Act of 1870 (16 
Stat. 141, $6). Their great original purpose was to strike 
at discrimination, particularly against Negroes, the one 
securing civil, the other political rights. But they were 
not drawn so narrowly. From the beginning § 19 pro- 
tected all “citizens,” § 20 “inhabitants.” 

At first § 20 secured only rights enumerated in the Civil 
Rights Act. The first ten years brought it, through broad- 
ening changes, to substantially its present form. Only the 
word “willfully” has been added since then, a change of no 
materiality, for the statute implied it beforehand.” 35 
Stat. 1092. The most important change of the first decade 
replaced the specific enumeration of the Civil Rights Act 
with the present broad language covering “the deprivation 
of any rights, privileges, or immunities, secured or pro- 
tected by the Constitution and laws of the United States.” 
R. 8. § 5510. This inclusive designation brought § 20 
into conformity with § 19’s original coverage of “any right 
or privilege secured to him by the Constitution or laws 
of the United States.” Since then, under these generic 
designations, the two have been literally identical in the 
scope of the rights they secure. The slight difference in 
wording cannot be one of substance."* 


18 Cf. note 32. President Johnson, vetoing another bill on July 16, 
1866, stated that the penalties of the Civil Rights Act “are denounced 
against the person who willfully violates the law.” Cong. Globe, 39th 
Cong., Ist Sess., 3839. 

14 For the history of these changes, see the authorities cited in the 
opinion of Mr. Justice DovG.as, particularly Flack, Adoption of the 
Fourteenth Amendment (1908). 
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Throughout a long and varied course of application the 
sections have remained unimpaired on the score of vague- 
ness in the crimes they denounce. From 1874 to today 
they have repelled all attacks proposed to invalidate them. 
None has succeeded. If time and uniform decision can 
give stability to statutes, these have acquired it. 

Section 20 has not been much used, in direct applica- 
tion, until recently. There were however a number of 
early decisions. Of late the section has been applied 
more frequently, in considerable variety of situation, 
against varied and vigorous attack.”* In United States v. 
Classic, 313 U.S. at 321, as has been stated, this Court gave 
it clear-cut sanction. The opinion expressly repudiated 
any idea that the section, or § 19, is vitiated by ambi- 
guity. Moreover, this was done in terms which leave no 
room to say that the decision was not focused upon that 
question.” True, application to Fourteenth Amendment 


15 United States v. Rhodes, 27 Fed. Cas. 785, No. 16,151; United 
States v. Jackson, 26 Fed. Cas. 563, No. 15,459; United States v. Buntin, 
10 F. 730; ef. United States v. Stone, 188 F. 836, a prosecution under 
§ 37 of the Criminal Code for conspiracy to violate § 20; ef., also 197 
F. 483; United States v. Horton, 26 Fed. Cas. 375, No. 15,392. The 
constitutionality of the statute was sustained in the Rhodes case in 
1866, and in the Jackson case in 1874. It was likewise sustained in 
In re Turner, 24 Fed. Cas. 337, No. 14,247 (1867); Smith v. Moody, 
26 Ind. 299 (1866). 

16 Cf. the authorities cited infra at note 25. 

17 Referring to § 20, the Court said: “The generality of the section, 
made applicable as it is to deprivations of any constitutional right, 
does not obscure its meaning or impair its force within the scope of 
its application, which is restricted by its terms to deprivations which 
are willfully inflicted by those acting under color of any law, statute 
and the like.” 313 U.S. at 328. 

Concerning § 19, also involved, the Court pointed to the decisions 
in Ex parte Yarbrough, 110 U. 8S. 651, and United States v. Mosley, 
238 U.S. 383, ef. note 22, and commented: “. . . the Court found 
no uncertainty or ambiguity in the statutory language, obviously de- 
vised to protect the citizen ‘in the free exercise or enjoyment of any 
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rights was reserved because the question was raised for 
the first time in the Government’s brief filed here. 313 
U. S. at 329. But the statute was sustained in applica- 
tion to a vast range of rights secured by the Constitution, 
apart from the reserved segment, as the opinion’s language 
and the single reservation itself attest. The ruling, thus 
broad, could not have been inadvertent. For it was re- 
peated concerning both sections, broadly, forcefully, and 
upon citation of long-established authority. And this was 
done in response to a vigorous dissent which made the most 
of the point of vagueness.'* The point was flatly, and 
deliberately, rejected. The Court could not have been 
blinded by other issues to the import of this one. 

The Classic decision thus cannot be put aside in this 
case. Nor can it be demonstrated that the rights secured 
by the Fourteenth Amendment are more numerous or 
more dubious than the aggregate encompassed by other 


right or privilege secured to him by the Constitution,’ and concerned 
itself with the question whether the right to participate in choosing 
a representative is so secured. Such is our function here.” 313 U. 8. 
at 321. The opinion stated further: “The suggestion that § 19... 
is not sufficiently specific to be deemed applicable to primary elec- 
tions, will hardly bear examination. Section 19 speaks neither of 
elections nor of primaries. In unambiguous language it protects ‘any 
right or privilege secured by the Constitution,’ a phrase which .. . 
extends to the right of the voter to have his vote counted . . . as 
well as to numerous other constitutional rights which are wholly un- 
related to the choice of a representative in Congress,” citing United 
States v. Waddell, 112 U.S. 76; Logan v. United States, 144 U.S. 263; 
In re Quarles, 158 U. 8. 532; Motes v. United States, 178 U.S. 458; 
Guinn v. United States, 238 U.S. 347. Cf. note 18. 

18 The dissenting opinion did not urge that §§ 19 and 20 are wholly 
void for ambiguity, since it put to one side cases involving discrimina- 
tion for race or color as “plainly outlawed by the Fourteenth Amend- 
ment,” as to which it was said, “Since the constitutional mandate is 
plain, there is no reason why § 19 or § 20 should not be applicable.” 
However it was thought “no such unambiguous mandate” had been 
given by the constitutional provisions relevant in the Classic case. 313 
U.S. at 332. 
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constitutional provisions. Certainly “the equal protec- 
tion of the laws,” guaranteed by the Amendment, is not 
more vague and indefinite than many rights protected by 
other commands.” The same thing is true of “the privi- 
leges or immunities of citizens of the United States.” The 
Fifth Amendment contains a due process clause as broad 
in its terms restricting national power as the Fourteenth 
is of state power.”” If § 20 (with § 19) is valid in general 
coverage of other constitutional rights, it cannot be void in 
the less sweeping application to Fourteenth Amendment 
rights. If it is valid to assure the rights “plainly and di- 
rectly” secured by other provisions, it is equally valid to 
protect those “plainly and directly” secured by the Four- 
teenth Amendment, including the expressly guaranteed 
rights not to be deprived of life, liberty or property 
without due process of law. If in fact there could be any 
difference among the various rights protected, in view of 
the history it would be that the section applies more 
clearly to Fourteenth Amendment rights than to others. 
Its phrases “are all phrases of large generalities. But they 
are not generalities of unillumined vagueness; they are 
generalities circumscribed by history and appropriate to 
the largeness of the problems of government with which 
they were concerned.” Malinskiv. New York, 324 U.S. 
401, concurring opinion, p. 413. 

Historically, the section’s function and purpose have 
been to secure rights given by the Amendment. From 
the Amendment’s adoption until 1874, it was Fourteenth 
Amendment legislation. Surely when in that year the 
section was expanded to include other rights these were 


19 Cf. note 18. 

20> Whether or not the two are coextensive in limitation of federal 
and state power, respectively, there is certainly a very broad corre- 
lation in coverage, and it hardly could be maintained that one is 
confined by more clear-cut boundaries than the other, although differ- 
ences in meandering of the boundaries may exist. 
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not dropped out. By giving the citizen additional se- 
curity in the exercise of his voting and other political 
rights, which was the section’s effect, unless the Classic 
case falls, Congress did not take from him the protection it 
previously afforded (wholly apart from the prohibition of 
different penalties)” against deprivation of such rights 
on account of race, color or previous condition of servitude, 
or repeal the prior safeguard of civil rights. 

To strike from the statute the rights secured by the 
Fourteenth Amendment, but at the same time to leave 
within its coverage the vast area bounded by other con- 
stitutional provisions, would contradict both reason and 
history. No logie but one which nullifies the historic 
foundations of the Amendment and the section could sup- 
port such an emasculation. There should be no judicial 
hack work cutting out some of the great rights the Amend- 
ment secures but leaving in others. There can be none 
excising all protected by the Amendment, but leaving 


*t The Court’s opinion in the Classic case treated this clause of § 20, 
cf. note 12, as entirely distinct from the preceding clauses, stating that 
“the qualification with respect to alienage, color and race, refers only 
to differences in punishment and not to deprivations of any rights 
or privileges secured by the Constitution,” (emphasis added) as was 
thought to be evidenced by the grammatical structure of the scction 
and “the necessities of the practical application of its provisions.” 
313 U.S. 326. 

The “pains and penalties” provision is clearly one against discrimina- 
tion. It does not follow that the qualification as to alienage, color and 
race does not also refer to the “deprivation of any rights or privileges” 
clause, though not in an exclusive sense. No authority for the con- 
trary dictum was cited. History here would seem to outweigh 
doubtful grammar, since, as § 20 originally appeared in the Civil 
Rights Act, the qualification as to “color or race” (alienage was 
added later) seems clearly applicable to its entire prohibition. Al- 
though the section is not exclusively a discrimination statute, it would 
seem clearly, in the light of its history, to include discrimination for 
alienage, color or race among the prohibited modes of depriving per- 
sons of rights or privileges. 
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every other given by the Constitution intact under the 
statute’s aegis. 

All that has been said of § 20 applies with equal force 
to § 19. It had an earlier more litigious history, firmly 
establishing its validity.” It also has received recent ap- 


22 Ex parte Yarbrough, 110 U.S. 651 (1884); United States v. Wad- 
dell, 112 U.S. 76 (1884) ; Logan v. United States, 144 U.S. 263 (1892); 
In re Quarles and Butler, 158 U.S. 532 (1895); Motes v. United States, 
178 U.S. 458 (1900); United States v. Mosley, 238 U.S. 383 (1915) ; 
United States v. Morris, 125 F. 322 (1903); United States v. Lackey, 
99 F. 952 (1900), reversed on other grounds, 107 F. 114, cert. denied, 
181 U.S. 621. 

In United States v. Mosley, supra, as is noted in the text, the Court 
summarily disposed of the question of validity, stating that the sec- 
tion’s constitutionality “is not open to question.” 238 U. 8. at 386. 
Cf. note 17. The Court was concerned with implied repeal, but 
stated: “But § 6 [the antecedent of § 19 in the Enforcement Act] being 
devoted, as we have said, to the protection of all Federal rights from 
conspiracies against them... Just as the Fourteenth Amend- 
ment . . . was adopted with a view to the protection of the colored 
race but has been found to be equally important in its application to the 
rights of all, § 6 had a general scope and used general words that have 
become the most important . .. The section now begins with sweep- 
ing general words. Those words always were in the act, and the pres- 
ent form gives them a congressional interpretation. Even if that inter- 
pretation would not have been held correct in an indictment under § 6, 
which we are far from intimating, and if we cannot interpret the past 
by the present, we cannot allow the past so far to affect the present as 
to deprive citizens of the United States of the general protection which 
on its face § 19 most reasonably affords.” 238 U. S. at 387-388. 
(Emphasis added.) The dissenting opinion of Mr. Justice Lamar 
raised no question of the section’s validity. It maintained that Con- 
gress had not included or had removed protection of voting rights 
from the section, leaving only civil rights within its coverage. 238 
U.S. at 390. 

The cases holding that the Fourteenth Amendment and § 19 do not 
apply to infractions of constitutional rights involving no state action 
recognize and often affirm the section’s applicability to wrongful ac- 
tion by state officiqls which infringes them: United States v. Cruik- 
shank, 92 U. S. 542 (1876); Hodges v. United States, 203 U.S. 1 
(1906) ; United States v. Powell, 212 U.S. 564 (1909), see also 151 F. 
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plication,” without question for ambiguity except in the 
Classic case, which nevertheless gave it equal sanction 
with its substantive counterpart. 

Separately, and often together in application, §§ 19 and 
20 have been woven into our fundamental and statu- 
tory law. They have place among our more permanent 
legal achievements. They have safeguarded many rights 
and privileges apart from political ones. Among those 
buttressed, either by direct application or through the 
general conspiracy statute, § 37 (18 U.S. C. § 88), are 
the rights to a fair trial, including freedom from sham 
trials; to be free from arrest and detention by methods 
constitutionally forbidden and from extortion of property 
by such methods; from extortion of confessions; from mob 
action incited or shared by state officers; from failure to 
furnish police protection on proper occasion and demand; 
from interference with the free exercise of religion, free- 
dom of the press, freedom of speech and assembly; ** and 


648; Ex parte Riggins, 134 F. 404 (1904), dismissed, 199 U. S. 547; 
United States v. Sanges, 48 F. 78 (1891), writ of error dismissed, 144 
U.S. 310; Powe v. United States, 109 F. 2d 147 (1940), cert. denied, 
309 U. S. 679. See also United States v. Hall, 26 Fed. Cas. 79, No. 
15,282 (1871); United States v. Mall, 26 Fed. Cas. 1147, No. 15,712 
(1871). 

23 Cf. the authorities cited in notes 22 and 25; United States v. 
Saylor, 322 U. 8. 385. 

24 Sections 19 and 37 clearly overlap in condemning conspiracies 
to violate constitutional rights. The latter, apparently, has been 
more frequently used, at any rate recently, when civil rather than 
political rights are involved. It goes without saying that in these 
cases validity of the application of § 37, charging conspiracy to violate 
§ 20, depends upon the latter’s validity in application to infraction 
of the rights charged to have been infringed. 

25 Recent examples involving these and other rights are: Culp v. 
United States, 131 F. 2d 93; Catlette v. United States, 132 F. 2d 
902; United States v. Sutherland, 37 F. Supp. 344; United States v. 
Trierweiler, 52 F. Supp. 4. 

In the Culp case the court said: “That this section [§ 20] has not 
lost any of its vitality since it was originally enacted, is indicated 
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the necessary import of the decisions is that the right to 
be free from deprivation of life itself, without due process 
of law, that is, through abuse of state power by state offi- 
cials, is as fully protected as other rights so secured. 

So much experience cannot be swept aside, or its teach- 
ing annulled, without overthrowing a great, and a firmly 
established, constitutional tradition. Nor has the feared 
welter of uncertainty arisen. Defendants have attacked 
the sections, or their application, often and strenuously. 
Seldom has complaint been made that they are too vague 
and uncertain. Objections have centered principally 
about “state action,” including “color of law” and failure 
by inaction to discharge official duty, ef. Catlette v. United 
States, 182 F. 2d 902, and about the strength of federal 
power to reach particular abuses.” More rarely they 
have touched other matters, such as the limiting effect of 
official privilege * and, in occasional instances, mens rea.?* 


by .. . United States v. Classic . .. It is our opinion that a state 
law enforcement officer who, under color of state law, willfully and 
without cause, arrests and imprisons an inhabitant of the United 
States for the purpose of extortion, deprives him of a right, privilege, 
and immunity secured and protected by the Constitution of the 
United States, and commits one of the offenses defined in § 52.” 131 
F.2d at 98. Fourteenth Amendment rights were involved also in the 
Catlette case; and in United States v. Trierweiler, supra, the court 
said: “The congressional purpose, obviously, is to assure enjoyment 
of the rights of citizens defined by the Fourteenth Amendment, inelud- 
ing the mandate that no state shall deprive any person of life, liberty, 
or property without due process of law .. .” 52 F. Supp. at 5. 

United States v. Buntin, 10 F. 730, involved alleged discrimination 
for race in denying the right to attend public school. In United 
States v. Chaplin, 54 F. Supp. 926, the court ruled that a state judge, 
acting in his judicial capacity, is immune to prosecution under § 37 
for violating § 20. But cf. Ex parte Virginia, 100 U. S. 339. 

26 These have been the perennial objections, notwithstanding uni- 
form rejection in cases involving interference with both political and 
civil rights. Cf. the authorities cited in notes 7, 10, 22 and 25. 

27 Compare United States v. Chaplin, 54 F. Supp. 926 (see note 25 
supra), with Ex parte Virginia, 100 U. 8S. 339. 

28 Cf. United States v. Buntin, 10 F. 730. 
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In all this wealth of attack accused officials have little used 
the shield of ambiguity. The omission, like the Court’s 
rejection in the Classic case, cannot have been inadvertent. 
There are valid reasons for it, apart from the old teaching 
that the matter has been foreclosed. 

One is that the generality of the section’s terms simply 
has not worked out to be a hazard of unconstitutional, or 
even serious, proportions. It has not proved a source of 
practical difficulty. In no other way can be explained the 
paucity of the objection’s appearance in the wealth of 
others made. If experience is the life of the law, as has 
been said, this has been true preeminently in the applica- 
tion of $$ 19 and 20. 

Moreover, statutory specificity has two purposes, to 
give due notice that an act has been made criminal before 
it is done and to inform one accused of the nature of the 
offense charged, so that he may adequately prepare and 
make his defense. More than this certainly the Consti- 
tution does not require. Cf. Amend. VI. All difficulty 
on the latter score vanishes, under § 20, with the indict- 
ment’s particularization of the rights infringed and the 
acts infringing them. If it is not sufficient in either re- 
spect, in these as in other cases the motion to quash or 
one for a bill of particulars is at the defendant’s disposal. 
The decided cases demonstrate that accused persons have 
had little or no difficulty to ascertain the rights they have 
been charged with transgressing or the acts of transgres- 
sion.*” So it was with the defendants in this case. They 
were not puzzled to know for what they were indicted, as 
their proof and their defense upon the law conclusively 
show. ‘They simply misconceived that the victim had no 
federal rights and that what they had done was not a crime 
within the federal power to penalize.” That kind of 
error relieves no one from penalty. 


2° Cf. authorities cited in notes 7, 10, 22 and 25. 


8° Cf. Part III. 
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In the other aspect of specificity, two answers, apart 
from experience, suffice. One is that § 20, and § 19, are 
no more general and vague, Fourteenth Amendment 
rights included, than other criminal statutes commonly 
enforced against this objection. The Sherman Act is the 
most obvious illustration.” 

Furthermore, the argument of vagueness, to warn men 
of their conduct, ignores the nature of the criminal act 
itself and the notice necessarily given from this. Section 
20 strikes only at abuse of official functions by state 
officers. It does not reach out for crimes done by men in 
general. Not murder per se, but murder by state officers 
in the course of official conduct and done with the aid 
of state power, is outlawed. These facts, inherent in the 
crime, give all the warning constitutionally required. For 
one, so situated, who goes so far in misconduct can have 
no excuse of innocence or ignorance. 

Generally state officials know something of the in- 
dividual’s basic legal rights. If they do not, they should, 
for they assume that duty when they assume their office. 
Ignorance of the law is no excuse for men in general. It 
is less an excuse for men whose special duty is to apply it, 
and therefore to know and observe it. If their knowledge 
is not comprehensive, state officials know or should know 
when they pass the limits of their authority, so far at any 
rate that their action exceeds honest error of judgment 
and amounts to abuse of their office and its function. 
When they enter such a domain in dealing with the cit- 
izen’s rights, they should do so at their peril, whether that 


31 Compare the statutes upheld in Chaplinsky v. New Hampshire, 
315 U.S. 568, 573-574; Gorin v. United States, 312 U.S. 19, 23-28; 
Minnesota v. Probate Court, 309 U.S. 270, 274; Old Dearborn Co. v. 
Seagram Corp., 299 U.S. 183, 196; Bandini Petroleum Co. v. Superior 
Court, 284 U.S. 8, 18; Whitney v. California, 274 U. 8. 357, 360, 
368-369; Fox v. Washington, 236 U.S. 273, 277-278; United States v. 
Keitel, 211 U.S. 370, 393-395. 
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be created by state or federal law. For their sworn oath 
and their first duty are to uphold the Constitution, then 
only the law of the state which too is bound by the charter. 
Since the statute, as I think, condemns only something 
more than error of judgment, made in honest effort at once 
to apply and to follow the law, ef. United States v. Mur- 
dock, 290 U.S. 389, officials who violate it must act in 
intentional or reckless disregard of individual rights and 
cannot be ignorant that they do great wrong.” This being 
true, they must be taken to act at peril of incurring the 
penalty placed upon such conduct by the federal law, as 
they do of that the state imposes. 

What has been said supplies all the case requires to be 
decided on the question of criminal intent. If the criminal 
act is limited, as I think it must be and the statute in- 
tends, to infraction of constitutional rights, including 
rights secured by the Fourteenth Amendment, by conduct 
which amounts to abuse of one’s official place or reckless 
disregard of duty, no undue hazard or burden can be placed 
on state officials honestly seeking to perform the rightful 
functions of their office. Others are not entitled to greater 
protection. 

But, it is said, a penumbra of rights may _ be involved, 
which none can know until decision has been made and 
infraction may occur before it is had. It seems doubtful 
this could be true in any case involving the abuse of official 
function which the statute requires and, if it could, that 
one guilty of such an abuse should have immunity for 
that reason. Furthermore, the doubtful character of the 


82 T think all this would be implied if “willfully” had not been added 
to §20 by amendment. The addition but reinforces the original pur- 
pose. Cf. note 13 supra. Congress, in this legislation, hardly can be 
taken to have sought to punish merely negligent conduct or honest 
error of judgment by state officials. The aim was at grosser violations 
of basic rights and the supreme law. Sensible construction of the 
language, with other considerations, requires this view. The con- 
sistent course of the section’s application supports it. 





SCREWS v. UNITED STATES. 131 


91 Opinion of Rut ence, J. 


right infringed could give reason at the most to invalidate 
the particular charge, not for outlawing the statute or 
narrowly restricting its application in advance of com- 
pelling occasion. 

For there is a body of well-established, clear-cut funda- 
mental rights, including many secured by the Fourteenth 
Amendment, to all of which the sections may and do 
apply, without specific enumeration and without creating 
hazards of uncertainty for conduct or defense. Others 
will enter that category. So far, at the least when they 
have done so, the sections should stand without question 
of their validity. Beyond this, the character of the act 
proscribed and the intent it necessarily implies would seem 
to afford would-be violators all of notice the law requires, 
that they act at peril of the penalty it places on their 
misconduct. 

We have in this case no instance of mere error in judg- 
ment, made in good faith. It would be time enough to 
reverse and remand a conviction, obtained without in- 
structions along these lines, if such a case should arise. 
Actually the substance of such instruction was given in 
the wholly adequate charge concerning the officer’s right 
to use force, though not to excess. When, as here, a state 
official abuses his place consciously or grossly in abnega- 
tion of its rightful obligation, and thereby tramples under- 
foot the established constitutional rights of men or citi- 
zens, his conviction should stand when he has had the fair 
trial and full defense the petitioners have been given in 
this case. 

III 


Two implicit but highly important considerations must 
be noticed more definitely. One is the fear grounded in 
concern for possible maladjustment of federal-state rela- 
tions if this and like convictions are sustained. Enough 
has been said to show that the fear is not well grounded. 
The same fear was expressed, by some in exaggerated and 
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highly emotional terms, when § 2 of the Civil Rights Act, 
the antecedent of § 20, was under debate in Congress.” 
The history of the legislation’s enforcement gives it no 
support. The fear was not realized in later experience. 
Eighty years should be enough to remove any remaining 
vestige. The volume of prosecutions and convictions has 
been small, in view of the importance of the subject mat- 
ter and the length of time the statutes have been in force. 
There are reasons for this, apart from self-restraint of 
federal prosecuting officials. 

One lies in the character of the criminal act and the 
intent which must be proved. A strong case must be 
made to show abuse of official function, and therefore to 
secure indictment or conviction. Trial must be “by an 
impartial jury of the State and the district wherein the 
crime shall have been committed.’ Const., Amend. VI; 
ef. Art. III, § 2. For all practical purposes this means 
within the state of which the accused is an officer. Citi- 
zens of the state have not been, and will not be, ready to 
indict or convict their local officers on groundless charges 
or in doubtful cases. The sections can be applied effec- 
tively only when twelve of them concur in a verdict which 
accords with the prosecuting official’s belief that the ac- 
cused has violated another’s fundamental rights. A fed- 
eral official therefore faces both a delicate and a difficult 
task when he undertakes to charge and try a state officer 
under the terms of $$ 19 and 20. The restraint which has 
been shown is as much enforced by these limitations as it 
has been voluntary. 


33 See Flack, Adoption of the Fourteenth Amendment (1908) 22-38; 
Cong. Globe, 39th Cong., 1st Sess., 474-607, 1151 ff. 

Senator Davis of Kentucky said that “this short bill repeals all the 
penal laws of the States. ... The cases... the... bill would 
bring up every day in the United States would be as numerous as the 
passing minutes. The result would be to utterly subvert our Gov- 
ernment ...” Cong. Globe, 39th Cong., Ist Sess., 598. 
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These are the reasons why prosecution has not been 
frequent, has been brought only in cases of gross abuse, 
and therefore has produced no grave or substantial prob- 
lem of interference by federal authority in state affairs. 
But if the problem in this phase of the case were more seri- 
ous than it has been or is likely to be, the result legally 
could not be to give state officials immunity from the 
obligations and liabilities the Amendment and its support- 
ing legislation have imposed. For the verdict of the 
struggle which brought about adoption of the Amend- 
ment was to the contrary. 

Lying beneath all the surface arguments is a deeper 
implication, which comprehends them. It goes to federal 
power. Itis that Congress could not in so many words de- 
nounce as a federal crime the intentional and wrongful 
taking of an individual’s life or liberty by a state official 
acting in abuse of his official function and applying to the 
deed all the power of his office. This is the ultimate pur- 
port of the notions that state action is not involved and 
that the crime is against the state alone, not the nation. 
It is reflected also in the idea that the statute can protect 
the victim in his many procedural rights encompassed in 
the right to a fair trial before condemnation, but cannot 
protect him in the right which comprehends all others, the 
right to life itself. 

Suffice it to say that if these ideas did not pass from 
the American scene once and for all, as I think they did, 
upon adoption of the Amendment without more, they 
have long since done so. Violation of state law there may 
be. But from this no immunity to federal authority can 
arise where any part of the Constitution has made it 
supreme. To the Constitution state officials and the 
states themselves owe first obligation. The federal power 
lacks no strength to reach their malfeasance in office when 
it infringes constitutional rights. If that isa great power, 
it is one generated by the Constitution and the Amend- 
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ments, to which the states have assented and their officials 
owe prime allegiance.™* 

The right not to be deprived of life or liberty by a state 
officer who takes it by abuse of his office and its power is 
such aright. To secure these rights is not beyond federal 
power. This §§ 19 and 20 have done, in a manner history 
long since has validated. 

Accordingly, I would affirm the judgment. 


My convictions are as I have stated them. Were it 
possible for me to adhere to them in my vote, and for the 
Court at the same time to dispose of the cause, I would 
act accordingly. The Court, however, is divided in opin- 
ion. If each member accords his vote to his belief, the 
case cannot have disposition. Stalemate should not pre- 
vail for any reason, however compelling, in a criminal 
cause or, if avoidable, in any other. My views concern- 
ing appropriate disposition are more nearly in accord with 
those stated by Mr. Justice DovuGtas, in which three 
other members of the Court concur, than they are with 
the views of my dissenting brethren who favor outright 
reversal. Accordingly, in order that disposition may be 
made of this case, my vote has been cast to reverse the 
decision of the Court of Appeals and remand the cause to 
the District Court for further proceedings in accordance 
with the disposition required by the opinion of Mr. 
Justice DouG.as. 


Mr. Justice MurpHy, dissenting. 


I dissent. Robert Hall, a Negro citizen, has been de- 
prived not only of the right to be tried by a court rather 
than by ordeal. He has been deprived of the right to life 
itself. That right belonged to him not because he was a 
Negro or a member of any particular race or creed. That 
right was his because he was an American citizen, because 


84 Cf. note 8. 
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he wasahuman being. As such, he was entitled to all the 
respect and fair treatment that befits the dignity of man, 
a dignity that is recognized and guaranteed by the Consti- 
tution. Yet not even the semblance of due process has 
been accorded him. He has been cruelly and unjusti- 
fiably beaten to death by local police officers acting under 
color of authority derived from the state. It is difficult 
to believe that such an obvious and necessary right is in- 
definitely guaranteed by the Constitution or is foreign to 
the knowledge of local police officers so as to cast any 
reasonable doubt on the conviction under § 20 of the 
Criminal Code of the perpetrators of this “shocking and 
revolting episode in law enforcement.” 

The Constitution and § 20 must be read together inas- 
much as § 20 refers in part to certain provisions of the 
Constitution. Section 20 punishes anyone, acting under 
color of any law, who willfully deprives any person of any 
right, privilege or immunity secured or protected by the 
Constitution or laws of the United States. The pertinent 
part of the Constitution in this instance is § 1 of the Four- 
teenth Amendment, which firmly and unmistakably pro- 
vides that no state shall deprive any person of life without 
due process of law. Translated in light of this specific 
provision of the Fourteenth Amendment, § 20 thus pun- 
ishes anyone, acting under color of state law, who willfully 
deprives any person of life without due process of law. 
Such is the clear statutory provision upon which this con- 
viction must stand or fall. 

A grave constitutional issue, however, is said to lurk 
in the alleged indefiniteness of the crime outlawed by § 20. 
The rights, privileges and immunities secured or protected 
by the Constitution or laws of the United States are 
claimed to be so uncertain and flexible, dependent upon 
changeable legal concepts, as to leave a state official con- 
fused and ignorant as to what actions of his might run 
afoul of the law. The statute, it is concluded, must be 


set aside for vagueness. 
664818°-—-46——-13 
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It is axiomatic, of course, that a criminal statute must 
give a clear and unmistakable warning as to the acts which 
will subject one to criminal punishment. And courts are 
without power to supply that which Congress has left 
vague. But this salutary principle does not mean that if 
a statute is vague as to certain criminal acts but definite 
as to others the entire statute must fall. Nor does it mean 
that in the first case involving the statute to come before 
us we must delineate all the prohibited acts that are 
obscure and all those that are explicit. 

Thus it is idle to speculate on other situations that 
might involve § 20 which are not now before us. We are 
unconcerned here with state officials who have coerced a 
confession from a prisoner, denied counsel to a defendant 
or made a faulty tax assessment. Whatever doubt may 
exist in those or in other situations as to whether the state 
officials could reasonably anticipate and recognize the 
relevant constitutional rights is immaterial in this case. 
Our attention here is directed solely to three state officials 
who, in the course of their official duties, have unjusti- 
fiably beaten and crushed the body of a human being, 
thereby depriving him of trial by jury and of life itself. 
The only pertinent inquiry is whether § 20, by its reference 
to the Fourteenth Amendment guarantee that no state 
shall deprive any person of life without due process of law, 
gives fair warning to state officials that they are criminally 
liable for violating this right to life. 

Common sense gives an affirmative answer to that prob- 

lem. The reference in § 20 to rights protected by the 
Constitution is manifest and simple. At the same time, 
the right not to be deprived of life without due process of 
law is distinctly and lucidly protected by the Fourteenth 
Amendment. There is nothing vague or indefinite in 
these references to this most basic of all human rights. 
Knowledge of a comprehensive law library is unnecessary 
for officers of the law to know that the right to murder 
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individuals in the course of their duties is unrecognized 
in this nation. No appreciable amount of intelligence or 
conjecture on the part of the lowliest state official is needed 
for him to realize that fact; nor should it surprise him to 
find out that the Constitution protects persons from his 
reckless disregard of human life and that statutes punish 
him therefor. To subject a state official to punishment 
under § 20 for such acts is not to penalize him without 
fair and definite warning. Rather it is to uphold elemen- 
tary standards of decency and to make American prin- 
ciples of law and our constitutional guarantees mean 
something more than pious rhetoric. 

Under these circumstances it is unnecessary to send this 
case back for a further trial on the assumption that the 
jury was not charged on the matter of the willfulness of 
the state officials, an issue that was not raised below or 
before us. The evidence is more than convincing that the 
officials willfully, or at least with wanton disregard of the 
consequences, deprived Robert Hall of his life without 
due process of law. A new trial could hardly make that 
fact more evident; the failure to charge the jury on will- 
fulness was at most an inconsequential error. Moreover, 
the presence or absence of willfulness fails to decide the 
constitutional issue raised before us. Section 20 is very 
definite and certain in its reference to the right to life 
as spelled out in the Fourteenth Amendment quite apart 
from the state of mind of the state officials. A finding of 
willfulness can add nothing to the clarity of that 
reference. 

It is an illusion to say that the real issue in this case 
is the alleged failure of § 20 fully to warn the state officials 
that their actions were illegal. The Constitution, § 20 and 
their own consciences told them that. They knew that 
they lacked any mandate or authority to take human life 
unnecessarily or without due process of law in the course of 
their duties. They knew that their excessive and abusive 
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use of authority would only subvert the ends of justice. 
The significant question, rather, is whether law enforce- 
ment officers and those entrusted with authority shall be 
allowed to violate with impunity the clear constitutional 
rights of the inarticulate and the friendless. Too often 
unpopular minorities, such as Negroes, are unable to find 
effective refuge from the cruelties of bigoted and ruthless 
authority. States are undoubtedly capable of punishing 
their officers who commit such outrages. But where, as 
here, the states are unwilling for some reason to prosecute 
such crimes the federal government must step in unless 
constitutional guarantees are to become atrophied. 

This necessary intervention, however, will be futile if 
courts disregard reality and misuse the principle that crim- 
inal statutes must be clear and definite. Here state officers 
have violated with reckless abandon a plain constitutional 
right of an American citizen. The two courts below have 
found and the record demonstrates that the trial was fair 
and the evidence of guilt clear. And § 20 unmistakably 
outlaws such actions by state officers. We should there- 
fore affirm the judgment. 


Mr. Justice Roperts, Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON, dissenting. 


Three law enforcement officers of Georgia, a county 
sheriff, a special deputy and a city policeman, arrested a 
young Negro charged with a local crime, that of stealing 
a tire. While he was in their custody and handcuffed, they 
so severely beat the lad that he died. This brutal mis- 
conduct rendered these lawless law officers guilty of man- 
slaughter, if not of murder, under Georgia law. Instead 
of leaving this misdeed to vindication by Georgia law, the 
United States deflected Georgia’s responsibility by insti- 
tuting a federal prosecution. But this was a criminal 
homicide only under Georgia law. The United States 
could not prosecute the petitioners for taking life. In- 
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stead a prosecution was brought, and the conviction now 
under review was obtained, under § 20 of the Criminal 
Code, 18 U. 8. C. § 52. Section 20, originating in § 2 
of the Civil Rights Act of April 9, 1866, 14 Stat. 27, was 
put on the statute books on May 31, 1870, but for all 
practical purposes it has remained a dead letter all these 
years. This section provides that “Whoever, under color 
of any law, statute, ordinance, regulation, or custom, will- 
fully subjects . . . any inhabitant of any State ... to 
the deprivation of any rights, privileges, or immunities 
secured or protected by the Constitution and laws of the 
United States . . . shall be fined not more than one thou- 
sand dollars, or imprisoned not more than one year, or 
both.” Under § 37 of the Criminal Code, 18 U.S. C. § 88, 
a conspiracy to commit any federal offense is punishable 
by imprisonment for two years. The theory of this pros- 
ecution is that one charged with crime is entitled to due 
process of law and that that includes the right to an 
orderly trial of which the petitioners deprived the Negro. 

Of course the petitioners are punishable. The only 
issue is whether Georgia alone has the power and duty to 
punish, or whether this patently local crime can be made 
the basis of a federal prosecution. The practical ques- 
tion is whether the States should be relieved from re- 
sponsibility to bring their law officers to book for homicide, 
by allowing prosecutions in the federal courts for a rela- 
tively minor offense carrying a short sentence. The legal 
question is whether, for the purpose of accomplishing this 
relaxation of State responsibility, hitherto settled prin- 
ciples for the protection of civil liberties shall be bent and 
tortured. 


I 


By the Thirteenth Amendment slavery was abolished. 
In order to securé equality of treatment for the eman- 
cipated, the Fourteenth Amendment was adopted at the 
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same time. To be sure, the latter Amendment has not 
been confined to instances of discrimination because of 
race or color. Undoubtedly, however, the necessary pro- 
tection of the new freedmen was the most powerful im- 
pulse behind the Fourteenth Amendment. The vital part 
of that Amendment, § 1, reads as follows: 

“All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, lib- 
erty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of 
the laws.” 

By itself, this Amendment is merely an instrument for 
striking down action by the States in defiance of it. It 
does not create rights and obligations actively enforceable 
by federal law. However, like all rights secured by the 
Constitution of the United States, those created by the 
Fourteenth Amendment could be enforced by appropriate 
federal legislation. The general power of Congress to pass 
measures effectuating the Constitution is given by Art. I, 
§ 8, cl. 18—the Necessary-and-Proper Clause. In order to 
indicate the importance of enforcing the guarantees of 
Amendment XIV, its fifth section specifically provides: 
“The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article.” 

Accordingly, Congress passed various measures for its 
enforcement. It is familiar history that much of this leg- 
islation was born of that vengeful spirit which to no small 
degree envenomed the Reconstruction era. Legislative 
respect for constitutional limitations was not at its height 
and Congress passed laws clearly unconstitutional. See 
Civil Rights Cases, 109 U.S. 3. One of the laws of this 
period was the Act of May 31, 1870, 16 Stat. 140. In its 
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present form, as § 20, it is now here for the first time on 
full consideration as to its meaning and its constitution- 
ality, unembarrassed by preoccupation both on the part of 
counsel and Court with the more compelling issue of the 
power of Congress to control State procedure for the elec- 
tion of federal officers. If § 20 were read as other legisla- 
tion is read, by giving it the meaning which its language 
in its proper setting naturally and spontaneously yields, 
it is difficult to believe that there would be real doubt 
about the proper construction. The unstrained signifi- 
cance of the words chosen by Congress, the disclosed pur- 
pose for which they were chosen and to which they were 
limited, the always relevant implications of our federal 
system especially in the distribution of power and respon- 
sibility for the enforcement of the criminal law as between 
the States and the National Government, all converge to 
make plain what conduct Congress outlawed by the Act 
of 1870 and what impliedly it did not. 

The Fourteenth Amendment prohibited a State from so 
acting as to deprive persons of new federal rights defined 
by it. Section 5 of the Amendment specifically authorized 
enabling legislation to enforce that prohibition. Since a 
State can act only through its officers, Congress provided 
for the prosecution of any officer who deprives others of 
their guaranteed rights and denied such an officer the 
right to defend by claiming the authority of the State for 
his action. In short, Congress said that no State can 
empower an officer to commit acts which the Constitution 
forbade the State from authorizing, whether such un- 
authorized command be given for the State by its 
legislative or judicial voice, or by a custom contradicting 
the written law. See Nashville, C. & St. L. R. Co. v. 
Browning, 310 U.S. 362, 369. The present prosecution 
is not based on an officer’s claim that that for which the 
United States seéks his punishment was commanded or 
authorized by the law of his State. On the contrary, 
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the present prosecution is based on the theory that 
Congress made it a federal offense for a State officer to 
violate the explicit law of his State. We are asked to 
construe legislation which was intended to effectuate 
prohibitions against States for defiance of the Constitu- 
tion, to be equally applicable where a State duly obeys 
the Constitution, but an officer flouts State law and is 
unquestionably subject to punishment by the State for 
his disobedience. 

So to read § 20 disregards not merely the normal func- 
tion of language to express ideas appropriately. It fails 
not merely to leave to the States the province of local 
crime enforcement, that the proper balance of political 
forces in our federalism requires. It does both, heedless 
of the Congressional purpose, clearly evinced even during 
the feverish Reconstruction days, to leave undisturbed 
the power and the duty of the States to enforce their 
criminal law by restricting federal authority to the punish- 
ment only of those persons who violate federal rights under 
claim of State authority and not by exerting federal au- 
thority against offenders of State authority. Such a dis- 
tortion of federal power devised against recalcitrant State 
authority never entered the minds of the proponents of 
the legislation. 

Indeed, we have the weightiest evidence to indicate that 
they rejected that which now, after seventy-five years, 
the Government urges. Section 20 of the Criminal Code 
derived from § 2 of the Civil Rights Act of 1866, 14 Stat. 
27. During the debate on that section, Senator Trum- 
bull, the Chairman of the Senate Judiciary Committee, 
answered fears concerning the loose inclusiveness of the 
phrase “color of law.” In particular, opponents of the 
Act were troubled lest it would make criminals of State 
judges and officials for carrying out their legal duties. 
Senator Trumbull agreed that they would be guilty if 
they consciously helped to enforce discriminatory State 
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legislation. Federal law, replied Senator Trumbull, was 
direcied against those, and only against those, who were 
not punishable by State law precisely because they acted 
in obedience to unconstitutional State law and by State 
law justified their action. Said Senator Trumbull, “If 
an offense is committed against a colored person simply 
because he is colored, in a State where the law affords 
him the same protection as if he were white, this act 
neither has nor was intended to have anything to do with 
his case, because he has adequate remedies in the State 
courts; but if he is discriminated against under color of 
State laws because he is colored, then it becomes necessary 
to interfere for his protection.” Cong. Globe, 39th Cong., 
Ist Sess., p. 1758. And this language applies equally to 
§$ 17 of the Act of May 31, 1870, 16 Stat. 140, 144 (now 
§ 20 of the Criminal Code), which reenacted the Civil 
Rights Act. 

That this legislation was confined to attempted depri- 
vations of federal rights by State law and was not extended 
to breaches of State law by its officials, is likewise con- 
firmed by observations of Senator Sherman, another lead- 
ing Reconstruction statesman. When asked about the 
applicability of the 1870 Act to a Negro’s right to vote 
when State law provided for that right, Senator Sherman 
replied, “That is not the case with which we are dealing. 
I intend to propose an amendment to present a question 
of that kind. This bill only proposes to deal with offenses 
committed by officers or persons under color of existing 
State law, under color of existing State constitutions. No 
man could be convicted under this bill reported by the 
Judiciary Committee unless the denial of the right to 
vote was done under color or pretense of State regulation. 
The whole bill shows that. My honorable friend from 
California has not read this bill with his usual care if he 
does not see that that runs through the whole of the pro- 
visions of the first and second sections of the bill, which 
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simply punish officers as well as persons for discrimina- 
tion under color of State laws or constitutions; and so it 
provides all the way through.” Cong. Globe, 41st Cong., 
2d Sess., p. 3663. The debates in Congress are barren 
of any indication that the supporters of the legislation now 
before us had the remotest notion of authorizing the 
National Government to prosecute State officers for con- 
duct which their State had made a State offense where the 
settled custom of the State did not run counter to formu- 
lated law. 

Were it otherwise it would indeed be surprising. It 
was natural to give the shelter of the Constitution to those 
basic human rights for the vindication of which the suc- 
cessful conduct of the Civil War was the end of a long proc- 
ess. And the extension of federal authority so as to guard 
against evasion by any State of these newly created federal 
rights was an obvious corollary. But to attribute to 
Congress the making overnight of a revolutionary change 
in the balance of the political relations between the Na- 
tional Government and the States without reason, is a 
very different thing. And to have provided for the 
National Government to take over the administration of 
criminal justice from the States to the extent of making 
every lawless act of the policeman on the beat or in the 
station house, whether by way of third degree or the illegal 
ransacking for evidence in a man’s house (see Gouled v. 
United States, 255 U.S. 298; Byars v. United States, 273 
U.S. 28; Brown v. Mississippi, 297 U. 8S. 278; Chambers 
v. Florida, 309 U. S. 227), a federal offense, would have 
constituted a revolutionary break with the past overnight. 
The desire for such a dislocation in our federal system 
plainly was not contemplated by the Lyman Trumbulls 
and the John Shermans, and not even by the Thaddeus 
Stevenses. 

Regard for maintaining the delicate balance “between 
the judicial tribunals of the Union and of the States” in 
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the enforcement of the criminal law has informed this 
Court, as it has influenced Congress, “in recognition of the 
fact that the public good requires that those relations be 
not disturbed by unnecessary conflict between courts 
equally bound to guard and protect rights secured by the 
Constitution.” Ex parte Royall, 117 U.S. 241,251. Ob- 
servance of this basic principle under our system of Gov- 
ernment has led this Court to abstain, even under more 
tempting circumstances than those now here, from need- 
less extension of federal criminal authority into matters 
that normally are of State concern and for which the States 
had best be charged with responsibility. 

We have reference to § 33 of the Judicial Code, as 
amended, 28 U.S. C. § 76. That provision gives the right 
of removal to a federal court of any criminal prosecution 
begun in a State court against a revenue officer of the 
United States “on account of any act done under color of 
his office or of any such [revenue] law.” Where a State 
prosecution for manslaughter is resisted by the claim that 
what was done was justifiably done by a United States 
officer one would suppose that this Court would be alert 
to construe very broadly “under color of his office or of any 
such law” in order to avoid the hazards of trial, whether 
through conscious or unconscious discrimination or hos- 
tility, of a United States officer accused of homicide and to 
assure him a trial in a presumably more impartial federal 
court. But this Court long ago indicated that misuse of 
federal authority does not come within the statute’s 
protection. Tennessee v. Davis, 100 U.S. 257, 261-262. 
More recently, this Court in a series of cases unanimously 
insisted that a petition for removal must show with par- 
ticularity that the offense for which the State is prosecut- 
ing resulted from a discharge of federal duty. “It must 
appear that the prosecution of him, for whatever offense, 
has arisen out of the acts done by him under color of 
federal authority and in enforcement of federal law, and 
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he must by direct averment exclude the possibility that it 
was based on acts or conduct of his not justified by his 
federal duty. . .. The defense he is to make is that of 
his immunity from punishment by the State, because what 
he did was justified by his duty under the federal law, and 
because he did nothing else on which the prosecution 
could be based.” Maryland v. Soper (No. 1), 270 U.S. 9, 
33. And see Maryland vy. Soper (No. 2), 270 U. 8S. 36; 
Maryland vy. Soper (No. 3), 270 U. 8S. 44; Colorado 
v. Symes, 286 U. 8. 510. To the suggestion that such a 
limited construction of the removal statute enacted for 
the protection of the United States officers would restrict 
its effectiveness, the answer was that if Congress chose to 
afford even greater protection and to withdraw from the 
States the right and duty to enforce their criminal law in 
their own courts, it should express its desire more specifi- 
cally. Maryland v. Soper (No. 2), 270 U.S. 36, 42, 44. 
That answer should be binding in the situation now 
before us. 

The reasons which led this Court to give such a re- 
tricted scope to the removal statute are even more com- 
pelling as to § 20. The matter concerns policies inherent 
in our federal system and the undesirable consequences 
of federal prosecution for crimes which are obviously and 
predominantly State crimes no matter how much sophisti- 
cated argumentation may give them the appearance of 
federal crimes. Congress has not expressed a contrary 
purpose, either by the language of its legislation or by any- 
thing appearing in the environment out of which its lan- 
guage came. The practice of government for seventy- 
five years likewise speaks against it. Nor is there a body 
of judicial opinion which bids us find in the unbridled ex- 
cess of a State officer, constituting a crime under his State 
law, action taken “under color of law” which federal law 
forbids. 

Only two reported cases considered § 20 before United 
States v. Classic, 313 U.S. 299. In United States v. Bun- 
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tin, 10 F. 730, a teacher, in reliance on a State statute, 
refused admittance to a colored child, while in United 
States v. Stone, 188 F. 836, election supervisors who acted 
under a Maryland election law were held to act “under 
color of law.” In neither case was there a patent viola- 
tion of State law but rather an attempt at justification 
under State law. United States v. Classic, supra, is the 
only decision that looks the other way. In that case pri- 
mary election officials were held to have acted “under 
color of law” even though the acts complained of as a 
federal offense were likewise condemned by Louisiana law. 
The truth of the matter is that the focus of attention in 
the Classic case was not our present problem, but was the 
relation of primaries to the protection of the electoral proc- 
ess under the United States Constitution. The views in 
the Classic case thus reached ought not to stand in the 
way of a decision on the merits of a question which has 
now for the first time been fully explored and its implica- 
tions for the workings of our federal system have been 
adequately revealed. 

It was assumed quite needlessly in the Classic case that 
the scope of § 20 was coextensive with the Fourteenth 
Amendment. Because the weight of the case was else- 
where, we did not pursue the difference between the power 
granted to Congress by that Amendment to bar “any 
State” from depriving persons of the newly created con- 
stitutional rights and the limited extent to which Congress 
exercised that power, in what is now § 20, by making it 
an offense for one acting “under color of any law” to de- 
prive another of such constitutional rights. It may well 
be that Congress could, within the bounds of the Four- 
teenth Amendment, treat action taken by a State official 
even though in defiance of State law and not condoned by 
ultimate State authority as the action of “a State.” It 
has never been satisfactorily explained how a State can 
be said to deprive a person of liberty or property without 
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due process of law when the foundation of the claim is 
that a minor official has disobeyed the authentic command 
of his State. See Raymond vy. Chicago Traction Co., 207 
U.S. 20, 40,41. Although action taken under such circum- 
stances has been deemed to be deprivation by a “State” 
of rights guaranteed by the Fourteenth Amendment for 
purposes of federal jurisdiction, the doctrine has had a 
fluctuating and dubious history. Compare Barney v. City 
of New York, 193 U. S. 430, with Raymond vy. Chicago 
Traction Co., supra; Memphis v. Cumberland Telephone 
Co., 218 U. S. 624, with Home Tel. & Tel. Co. v. Los 
Angeles, 227 U. S. 278. Barney v. City of New York, 
supra, which ruled otherwise, although questioned, has 
never been overruled. See, for instance, Jowa-Des Moines 
Bank v. Bennett, 284 U.S. 239, 246-247, and Snowden v. 
Hughes, 321 U.S. 1, 13." 

But assuming unreservedly that conduct such as that 
now before us, perpetrated by State officers in flagrant 
defiance of State law, may be attributed to the State under 
the Fourteenth Amendment, this does not make it action 
under “color of any law.” Section 20 is much narrower 
than the power of Congress. Even though Congress might 
have swept within the federal criminal law any action that 
could be deemed within the vast reach of the Fourteenth 
Amendment, Congress did not doso. The presuppositions 
of our federal system, the pronouncements of the states- 
men who shaped this legislation, and the normal meaning 
of language powerfully counsel against attributing to Con- 
gress intrusion into the sphere of criminal law tradition- 


1 Jowa-Des Moines Bank vy. Bennett, supra, illustrates the situation 
where there can be no doubt that the action complained of was the 
action of a State. That case came here from a State court as the 
ultimate voice of State law authenticating the alleged illegal action 
as the law of the State. Cases of which Lane v. Wilson, 307 U. 8. 268, 
is an illustration are also to be differentiated. In that case election 
officials discriminated illegally against Negroes not in defiance of a 
State statute but under its authority. 
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ally and naturally reserved for the States alone. When 
due account is taken of the considerations that have here- 
tofore controlled the political and legal relations between 
the States and the National Government, there is not 
the slightest warrant in the reason of things for torturing 
language plainly designed for nullifying a claim of acting 
under a State law that conflicts with the Constitution so 
as to apply to situations where State law is in conformity 
with the Constitution and local misconduct is in undis- 
puted violation of that State law. In the absence of clear 
direction by Congress we should leave to the States the 
enforcement of their criminal law, and not relieve States 
of the responsibility for vindicating wrongdoing that is 
essentially local or weaken the habits of local law enforce- 
ment by tempting reliance on federal authority for an 
occasional unpleasant task of local enforcement. 


II 


In our view then, the Government’s attempt to bring an 
unjustifiable homicide by local Georgia peace officers 
within the defined limits of the federal Criminal Code 
cannot clear the first hurdle of the legal requirement that 
that which these officers are charged with doing must be 
done under color of Georgia law. 

Since the majority of the Court do not share this con- 
viction that the action of the Georgia peace officers was 
not perpetrated under color of law, we, too, must consider 
the constitutionality of § 20. All but two members of the 
Court apparently agree that insofar as § 20 purports to 
subject men to punishment for crime it fails to define what 
conduct is made criminal. As misuse of the criminal 
machinery is one of the most potent and familiar instru- 
ments of arbitrary government, proper regard for the 
rational requirement of definiteness in criminal statutes is 
basic to civil liberties. As such it is included in the con- 
stitutional guaranty of due process of law. But four 
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members of the Court are of the opinion that this plain 
constitutional principle of definiteness in criminal stat- 
utes may be replaced by an elaborate scheme of consti- 
tutional exegesis whereby that which Congress has not 
defined the courts can define from time to time, with vary- 
ing and conflicting definiteness in the decisions, and that, 
in any event, an undefined range of conduct may become 
sufficiently definite if only such undefined conduct is 
committed “willfully.” ; 

In subjecting to punishment “deprivation of any rights, 
privileges, or immunities secured or protected by the Con- 
stitution and laws of the United States,” § 20 on its face 
makes criminal deprivation of the whole range of unde- 
fined appeals to the Constitution. Such is the true scope 
of the forbidden conduct. Its domain is unbounded and 
therefore too indefinite. Criminal statutes must have 
more or less specific contours. This has none. 

To suggest that the “right” deprivation of which is 
made criminal by § 20 “has been made specific either by 
the express terms of the Constitution or by decisions in- 
terpreting it” hardly adds definiteness beyond that of the 
statute’s own terms. What provision is to be deemed 
“specific” “by the express terms of the Constitution” and 
what not “specific”? If the First Amendment safeguard- 
ing free speech be a “specific” provision, what about the 
Fourth? “All unreasonable searches and seizures are 
absolutely forbidden by the Fourth Amendment.” WNa- 
thanson v. United States, 290 U.S. 41, 46. Surely each 
is among the “rights, privileges, or immunities secured or 
protected by the Constitution,” deprivation of which is a 
crime under § 20. In any event, what are the criteria 
by which to determine what express provisions of the 
Constitution are “specific” and what provisions are not 
“specific”? And if the terms of § 20 in and of themselves 
are lacking in sufficient definiteness for a criminal statute, 
restriction within the framework of “decisions interpret- 
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ing” the Constitution cannot show the necessary definite- 
ness. The illustrations given in the Court’s opinion 
underline the inescapable vagueness due to the doubts 
and fluctuating character of decisions interpreting the 
Constitution. 

This intrinsic vagueness of the terms of § 20 surely 
cannot be removed by making the statute applicable only 
where the defendant has the “requisite bad purpose.” 
Does that not amount to saying that the black heart of the 
defendant enables him to know what are the constitu- 
tional rights deprivation of which the statute forbids, 
although we as judges are not able to define their classes 
or their limits, or, at least, are not prepared to state what 
they are unless it be to say that § 20 protects whatever 
rights the Constitution protects? 

Under the construction proposed for § 20, in order for a 
jury to convict, it would be necessary “to find that peti- 
tioners had the purpose to deprive the prisoner of a con- 
stitutional right, e. g. the right to be tried by a court 
rather than by ordeal.” There is no question that Con- 
gress could provide for a penalty against deprivation by 
State officials “acting under color of any law” of “the right 
to be tried by a court rather than by ordeal.” But we 
cannot restrict the problem raised by § 20 to the validity 
of penalizing a deprivation of this specific constitutional 
right. We are dealing with the reach of the statute, for 
Congress has not particularized as the Court now par- 
ticularizes. Such transforming interpolation is not inter- 
pretation. And that is recognized by the sentence just 
quoted, namely, that the jury in order to convict under 
§ 20 must find that an accused “had the purpose to de- 
prive” another “of a constitutional right,” giving this 
specific constitutional right as “e. g.,” by way of illustra- 
tion. Hence a judge would have to define to the jury 
what the constitutional rights are deprivation of which is 
prohibited by § 20. If that is a legal question as to which 


664818°-—46—-—_-_14 








152 OCTOBER TERM, 1944. 
Dissent. 325 U.S. 


the jury must take instruction from the court, at least the 
trial court must be possessed of the means of knowing 
with sufficient definiteness the range of “rights” that are 
“constitutional.” The court can hardly be helped out in 
determining that legal question by leaving it to the jury 
to decide whether the act was “willfully” committed. 

It is not conceivable that this Court would find that a 
statute cast in the following terms would satisfy the con- 
stitutional requirement for definiteness: 

“Whoever WILLFULLY commits any act which the Su- 
preme Court of the United States shall find to be a depri- 
vation of any right, privilege, or immunity secured or. 
protected by the Constitution shall be imprisoned not 
more than, ete.” 

If such a statute would fall for uncertainty, wherein does 
§ 20 as construed by the Court differ and how can it 
survive? 

It was settled early in our history that prosecutions in 
the federal courts could not be founded on any undefined 
body of so-called common law. United States v. Hudson, 
7 Cranch 32; United States v. Gooding, 12 Wheat. 460. 
Federal prosecutions must be founded on delineation by 
Congress of what is made criminal. To base federal 
prosecutions on the shifting and indeterminate decisions 
of courts is to sanction prosecutions for crimes based on 
definitions made by courts. This is tantamount to creat- 
ing a new body of federal criminal common law. 

It cannot be too often emphasized that as basic a differ- 
ence as any between our notions of law and those of legal 
systems not founded on Anglo-American conceptions of 
liberty is that crimes must be defined by the legislature. 
The legislature does not meet this requirement by issuing 
a blank check to courts for their retrospective finding that 
some act done in the past comes within the contingencies 
and conflicts that inhere in ascertaining the content of 
the Fourteenth Amendment by “the gradual process of 
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judicial inclusion and exclusion.” Davidson v. New Or- 
leans, 96 U.S. 97, 104. Therefore, to subject to criminal 
punishment conduct that the court may eventually find 
to have been within the scope or the limitations of a legal 
doctrine underlying a decision is to satisfy the vital re- 
quirement for definiteness through an appearance of def- 
initeness in the process of constitutional adjudication 
which every student of law knows not to comport with 
actuality. What the Constitution requires is a definite- 
ness defined by the legislature, not one argumentatively 
spelled out through the judicial process which, precisely 
because it is a process, can not avoid incompleteness. A 
definiteness which requires so much subtlety to expound 
is hardly definite. 

It is as novel as it is an inadmissible principle that a 
criminal statute of indefinite scope can be rendered definite 
by requiring that a person “willfully” commit what Con- 
gress has not defined but which, if Congress had defined, 
could constitutionally be outlawed. Of course Congress 
can prohibit the deprivation of enumerated constitutional 
rights. But if Congress makes it a crime to deprive an- 
other of any right protected by the Constitution—and that 
is what § 20 does—this Court cannot escape facing deci- 
sions as to what constitutional rights are covered by § 20 
by saying that in any event, whatever they are, they must 
be taken away “willfully.” It has not been explained 
how all the considerations of unconstitutional vagueness 
which are laid bare in the early part of the Court’s opin- 
ion evaporate by suggesting that what is otherwise too 
vaguely defined must be “willfully” committed. 

In the early law an undesired event attributable to a 
particular person was punished regardless of the state of 
mind of the actor. The rational development of criminal 
liability added a mental requirement for criminal culp- 
ability, except in a limited class of cases not here relevant. 
(See United States v. Balint, 258 U. 8. 250.) That req- 
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uisite mental ingredient is expressed in various forms in 
criminal statutes, of which the word “willfully” is one of 
the most common. When a criminal statute prohibits 
something from being “willfully” done, “willfully” never 
defines the physical conduct or the result the bringing 
of which to pass is proscribed. “Willfully” merely adds 
a certain state of mind as a prerequisite to criminal re- 
sponsibility for the otherwise proscribed act. If a statute 
does not satisfy the due-process requirement of giving de- 
cent advance notice of what it is which, if happening, will 
be visited with punishment, so that men may presumably 
have an opportunity to avoid the happening (see /nterna- 
tional Harvester Co. v. Kentucky, 234 U.S. 216; Collins 
v. Kentucky, 234 U.S. 634; United States v. Cohen Gro- 
cery Co., 255 U.S. 81; Cline v. Frink Dairy Co., 274 U.S. 
445), then “willfully” bringing to pass such an undefined 
and too uncertain event cannot make it sufficiently definite 
and ascertainable. “Willfully” doing something that is 
forbidden, when that something is not sufficiently defined 
according to the general conceptions of requisite certainty 
in our criminal law, is not rendered sufficiently definite 
by that unknowable having been done “willfully.” It is 
true also of a statute that it cannot lift itself up by its 
bootstraps. 

Certainly these considerations of vagueness imply un- 
constitutionality of the Act at least until 1909. For it was 
not until 1909 that the word “willfully” was introduced. 
But the legislative history of that addition affords no 
evidence whatever that anybody thought that “willfully” 
was added to save the statute from unconstitutionality. 
The Joint Committee of Congress on the Revision of 
Laws (which sponsored what became the Criminal Code) 
gives no such indication, for it did not propose “willfully” ; 
the reports in neither House of Congress shed any light 
on the subject, for the bill in neither House proposed that 
“willfully” be added; no speech by anyone in charge of the 
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bill in either House sheds any light on the subject; the 
report of the Conference Committee, from which “will- 
fully” for the first time emerges, gives no explanation 
whatever; and the only reference we have is that to which 
the Court’s opinion refers (43 Cong. Rec., p. 3599). And 
that is an unilluminating remark by Senator Daniel of 
Virginia, who had no responsibility for the measure and 
who made the remark in the course of an exchange with 
Senator Heyburn of Idaho, who was in charge of the meas- 
ure and who complained of an alleged attitude on the part 
of Southern members to filibuster against the bill because 
of the retention of Reconstruction legislation. 

All this bears not merely on the significance of “will- 
fully” in a presumably otherwise unconstitutionally vague 
statute. It also bears on the fact that, for the purpose of 
constitutionality, we are dealing not with an old statute 
that goes back to the Reconstruction days, but only to 
1909. 

Nor can support be found in the opinions of this Court 
for the proposition that “willfully” can make definite 
prohibitions otherwise indefinite. 

In Omaechevarria v. Idaho, 246 U. S. 343, the Court 
sustained an Idaho statute prohibiting any person having 
charge of sheep from allowing them to graze “upon any 
range usually occupied by any cattle grower.” The 
statute was attacked under the Due Process Clause in 
that it failed to provide for the ascertainment of the 
boundaries of a “range” or for determining what length of 
time is necessary to constitute a prior occupation a “usual” 
one within the meaning of the Act. This attack upon 
the Idaho statute was rejected and for the following 
reasons: 

“Men familiar with range conditions and desirous of 
observing the law will have little difficulty in determining 
what is prohibited by it. Similar expressions are common 
in the criminal statutes of other [grazing] States. This 
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statute presents no greater uncertainty or difficulty, in 
application to necessarily varying facts, than has been 
repeatedly sanctioned by this court.” 246 U.S. at 348. 

Certainly there is no comparison between a statute 
employing the concept of a western range and a statute 
outlawing the whole range of constitutional rights, unas- 
certained if not unascertainable. 

To be sure, the opinion of Mr. Justice Brandeis also 
brought to its support § 6314 of Revised Codes of Idaho 
which provided that “In every crime or public offense 
there must exist a union, or joint operation, of act and 
intent, or criminal negligence.” But this is merely an 
Idaho phrasing of the conventional saw in text books and 
decisions dealing with criminal law that there must be a 
mens rea for every offense. In other words, a guilty state 
of mind is usually required before one can be punished 
for an outlawed act. But the definition of the outlawed 
act is not derived from the state of mind with which it 
must be committed. All that Mr. Justice Brandeis meant 
by “indefiniteness” in the context of this statute was the 
claim that the statute did not give enough notice as to the 
act which was outlawed. But notice was given by the 
common knowledge of what a “range” was, and for good 
measure he suggested that under the Act a man would 
have to know that he was grazing sheep where he had no 
business to graze them. There is no analogy between the 
face of this Idaho statute and the face of our statute. 
The essential difference is that in the Idaho statute the 
outlawed act was defined; in § 20 it is undefined. 

In Hygrade Provision Co. v. Sherman, 266 U. 8S. 497, 
New York punished the misrepresentation of meat as 
“kosher” or as satisfying “orthodox Hebrew religious re- 
quirements.” Here, too, the objection of indefiniteness 
was rejected by this Court. The objection bordered on 
the frivolous. In this case, too, the opinion of the Court, 
as is the way of opinions, softened the blow by saying that 
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there was no danger of anyone being convicted for not 
knowing what he was doing, for it required him to have 
consciousness that he was offering meat as “kosher” meat 
when he knew very well that it was not. 

Thus in both these cases this Court was saying that the 
criminal statutes under scrutiny, although very specific, 
did not expose any innocent person to the hazards of unfair 
conviction, because not merely did the legislation outlaw 
specifically defined conduct, but guilty knowledge of such 
defined criminality was also required. It thereby took the 
legislation outside the scope of United States v. Balint, 
258 U. 8. 250, in which the Court sustained the prose- 
cution of one wholly innocent of knowledge of the act, 
commission of which the statute explicitly forbade. 

This case does not involve denying adequate power to 
Congress. There is no difficulty in passing effective legis- 
lation for the protection of civil rights against improper 
State action. What we are concerned with here is some- 
thing basic in a democratic society, namely, the avoidance 
of the injustice of prohibiting conduct in terms so vague 
as to make the understanding of what is proscribed a 
guess-work too difficult for confident judgment even for 
the judges of the highest Court in the land. 


III 


By holding, in this case, that State officials who violate 
State law nevertheless act “under color of” State law, and 
by establishing as federal crimes violations of the vast, 
undisclosed range of the Fourteenth Amendment, this 
Court now creates new delicate and complicated problems 
for the enforcement of the criminal law. The answers 
given to these problems, in view of the tremendous scope 
of potential offenses against the Fourteenth Amendment, 
are bound to produce a confusion detrimental to the 
administration of criminal justice. 

The Government recognizes that “this is the first case 
brought before this Court in which § 20 has been applied 
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to deprivations of rights secured by the Fourteenth 
Amendment.” It is not denied that the Government’s 
contention would make a potential offender against this 
act of any State official who as a judge admitted a con- 
fession of crime, or who as judge of a State court of last 
resort sustained admission of a confession, which we 
should later hold constitutionally inadmissible, or who as 
a public service commissioner issued a regulatory order 
which we should later hold denied due process or who as a 
municipal officer stopped any conduct we later should 
hold to be constitutionally protected. The Due Process 
Clause of the Fourteenth Amendment has a content the 
scope of which this Court determines only as cases come 
here from time to time and then not without close division 
and reversals of position. Such a dubious construction 
of a criminal statute should not be made unless language 
compels. 

That such a pliable instrument of prosecution is to be 
feared appears to be recognized by the Government. It 
urges three safeguards against abuse of the broad powers 
of prosecution for which it contends. (1) Congress, it 
says, will supervise the Department’s policies and curb 
excesses by withdrawal of funds. It surely is casting an 
impossible burden upon Congress to expect it to police the 
propriety of prosecutions by the Department of Justice. 
Nor would such detailed oversight by Congress make for 
the effective administration of the criminal law. (2) The 
Government further urges that, since prosecutions must be 
brought in the district where the crime was committed, 
the judge and jurors of that locality can be depended 
upon to protect against federal interference with State 
law enforcement. Such a suggestion would, for prac- 
tical purposes, transfer the functions of this Court, which 
adjudicates questions concerning the proper relationship 
between the federal and State governments, to jurors 
whose function is to resolve factual questions. Moreover, 
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if federal and State prosecutions are subject to the same 
influences, it is difficult to see what need there is for taking 
the prosecution out of the hands of the State. After all, 
Georgia citizens sitting as a federal grand jury indicted 
and other Georgia citizens sitting as a federal trial jury 
convicted Screws and his associates; and it was a Georgia 
judge who charged more strongly against them than this 
Court thinks he should have. 

Finally, the Department of Justice gives us this assur- 
ance of its moderation: 

“(3) The Department of Justice has established a 
policy of strict self-limitation with regard to prosecutions 
under the civil rights acts. When violations of such 
statutes are reported, the Department requires that 
efforts be made to encourage state officials to take appro- 
priate action under state law. To assure consistent ob- 
servance of this policy in the enforcement of the civil 
rights statutes, all United States Attorneys have been 
instructed to submit cases to the Department for approval 
before prosecutions or investigations are instituted. The 
number of prosecutions which have been brought under 
the civil rights statutes is small. No statisties are avail- 
able with respect to the number of prosecutions prior to 
1939, when a special Civil Rights Section was established 
in the Department of Justice. Only two cases during 
this period have been reported: United States v. Buntin, 
10 Fed. 730 (C. C. S. D. Ohio), and United States v. 
Stone, 188 Fed. 836 (D. Md.). Since 1939, the number of 
complaints received annually by the Civil Rights Section 
has ranged from 8,000 to 14,000, but in no year have pros- 
ecutions under both Sections 20 and 19, its companion 
statute, exceeded 76. In the fiscal year 1943, for example, 
31 full investigations of alleged violations of Section 20 
were conducted, and three cases were brought to trial. In 
the following fiscal year there were 55 such investigations, 
and prosecutions were instituted in 12 cases. 
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“Complaints of violations are often submitted to the 
Department by local law enforcement officials who for 
one reason or another may feel themselves powerless to 
take action under state law. It is primarily in this area, 
namely, where the official position of the wrongdoers has 
apparently rendered the State unable or unwilling to in- 
stitute proceedings, that the statute has come into opera- 
tion. Thus, in the ease at bar, the Solicitor General of 
the Albany Circuit in the State of Georgia, which included 
Baker County, testified (R. 42): ‘There has been no com- 
plaint filed with me in connection with the death of Bobby 
Hall against Sheriff Screws, Jones, and Kelley. As to 
whom I depend for investigation of matters that come into 
my Court, I am an attorney, I am not a detective and I 
depend on evidence that is available after I come to Court 
or get into the case ... The sheriffs and other peace 
officers of the community generally get the evidence and 
I act as the attorney for the state. I rely on my sheriffs 
and policemen and peace officers and private citizens also 
who prosecute each other to investigate the charges that 
are lodged in court.’ ” 

But such a “policy of strict self-limitation” is not ac- 
companied by assurance of permanent tenure and im- 
mortality of those who make it the policy. Evil men are 
rarely given power; they take it over from better men to 
whom it had been entrusted. There can be no doubt 
that this shapeless and all-embracing statute can serve 
as a dangerous instrument of political intimidation and 
coercion in the hands of those so inclined. 

We are told local authorities cannot be relied upon for 
courageous and prompt action, that often they have per- 
sonal or political reasons for refusing to prosecute. If it 
be significantly true that crimes against local law cannot 
be locally prosecuted, it is an ominous sign indeed. In 
any event, the cure is a reinvigoration of State responsi- 
bility. It is not an undue incursion of remote federal 
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authority into local duties with consequent debilitation of 
local responsibility. 

The complicated and subtle problems for law enforce- 
ment raised by the Court’s decision emphasize the con- 
clusion that § 20 was never designed for the use to which 
it has now been fashioned. The Government admits that 
it is appropriate to leave the punishment of such crimes 
as this to local authorities. Regard for this wisdom in 
federal-State relations was not left by Congress to execu- 
tive discretion. It is, we are convinced, embodied in the 
statute itself. 





JEWELL RIDGE COAL CORPORATION v. LOCAL 
NO. 6167, UNITED MINE WORKERS OF AMER- 
ICA ET AL. 
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FOURTH CIRCUIT. 


No. 721. Argued March 9, 1945.—Decided May 7, 1945. 


1. Time spent by miners in traveling underground between the portal 
and the working face of bituminous coal mines, held required by 
§ 7 of the Fair Labor Standards Act to be included in the workweek 
and to be compensated accordingly. Following Tennessee Coal Co. 
v. Muscoda Local, 321 U.S. 590. Pp. 163, 166. 

2. The requirement of §7 of the Fair Labor Standards Act that 
time spent by miners in traveling underground between the portal 
and the working face of bituminous coal mines be included in the 
workweek and compensated accordingly cannot be frustrated by 
any contrary custom or contract. P. 167. 

3. The legislative history of the Fair Labor Standards Act does not 
require a conclusion different from that here reached. P. 168. 

4. A statement of the Administrator of the Wage and Hour Division 
favoring the computation of working time in the bituminous coal 
industry on a “face to face” basis, being legally untenable, is not 
entitled to the weight usually accorded the Administrator’s rul- 
ings, interpretations, and opinions. P. 169. 

145 F. 2d 10, affirmed. 
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CerTIoRARI, 323 U. 8S. 707, to review the reversal of a 
judgment for the plaintiff (petitioner here) in a declara- 
tory judgment action seeking a construction of the Fair 
Labor Standards Act. 53 F. Supp. 935. 


Messrs. William A. Stuart and George Richardson, Jr. 
for petitioner. 


Mr. Crampton Harris, with whom Messrs. Welly K. 
Hopkins, Frank W. Rogers and Leonard Muse were on the 
brief, for respondents. 


Messrs. Edward R. Burke and John C. Gall filed a brief 
on behalf of the Southern Coal Producers Association, as 
amicus curiae, in support of petitioner. 


Solicitor General Fahy and Mr. Douglas B. Maggs filed 
a brief on behalf of the Administrator of the Wage and 
Hour Division, U. 8. Department of Labor, as amicus 
curiae, in support of respondents. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


In Tennessee Coal Co. v. Muscoda Local, 321 U. S. 
590, this Court held that underground travel in iron ore 
mines constituted work and hence was included in the 
compensable workweek within the meaning of Section 
7 (a) of the Fair Labor Standards Act of 1938, 52 Stat. 
1060, 1063, 29 U.S. C. § 207 (a). The sole issue in this 
case is whether any different result must be reached as 
regards underground travel in bituminous coal mines. 

The petitioner, Jewell Ridge Coal Corporation, owns 
two bituminous coal mines in Virginia. It instituted this 
declaratory judgment action against the respondent 
unions and certain of their officials, representing all of 
petitioner’s underground mine workers. The respond- 
ents filed an answer and a counterclaim. By stipulation, 
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the parties sought to determine “what constitutes the 
working time which makes up the workweek of plaintiff’s 
underground employees within the meaning of Section 7 
of the Fair Labor Standards Act of 1938, and what 
amounts, if any, are due and unpaid to such employees 
under said Section, the determination of such amounts, 
if any, to be later referred to a special master.” This 
issue relates only to the work performed by petitioner’s 
underground miners between April 1, 1943, and June 20, 
1943. 

After hearing evidence and argument, the District 
Court concluded that petitioner had correctly computed 
the workweek on a “face to face” basis and that the Act 
did not require that the workweek include “either time 
spent by such employees outside the portal of the mines 
before entering therein, or time spent in traveling from 
the portals to their usual places of work and return.” 
53 F. Supp. 935, 952. Only the issue as to travel time is 
involved here. The Fourth Circuit Court of Appeals felt 
that the Tennessee Coal case, which was decided by this 
Court subsequent to the entry of the District Court’s judg- 
ment in this proceeding, could not be distinguished in 
principle and accordingly reversed the judgment on that 
basis. 145 F. 2d 10. 

We agree with the court below that there is no substan- 
tial factual or legal difference between this and the T'ennes- 
see Coal case and that underground travel in bituminous 
coal mines as well as in iron ore mines is included within 
the compensable workweek contemplated by § 7 (a) of 
the Fair Labor Standards Act. 

Factually, underground travel between the portals and 
working faces of petitioner’s two bituminous coal mines 
bears all the indicia of work. While the District Court 
here found “no such painful and burdensome conditions 
as those described in the iron ore mines,” 53 F. Supp. at 
949, all three of the essential elements of work as set forth 
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in the Tennessee Coal case, 321 U.S. at 598, are present in 
this instance: 

1. Physical or mental exertion (whether burdensome or 
not). After arriving at petitioner’s mines by foot or 
vehicle, the miners first obtain their lamps from the lamp 
house near the main portal. They then enter the man 
trips at the portal and are transported down to the under- 
ground man trip stations—a journey varying in distance 
from 4,250 feet to 25,460 feet. Each man trip is composed 
of a train of small empty coal cars drawn by an electric 
motor or locomotive. From seven to eight men sit on a 
bench or on the floor of each car, which is only a few feet 
high. The cars apparently are not overcrowded. If the 
roof of the passageway is sufficiently high the men are able 
to sit upright as they ride. But they must be on constant 
guard for the frequent low ceilings which force them to 
bend over to avoid striking their heads. And the dangers 
of falling slate and falling ceilings are ever present. 

The District Court found that while this journey is 
“definitely not luxurious” it is “neither painful nor unduly 
uncomfortable, and is less hazardous than other phases of 
mining operations.” In this connection it should be 
noted that the record shows that six persons suffered com- 
pensable injuries, involving absence from work for seven 
days or more, while riding on petitioner’s man trips from 
January 1, 1939, to October 31, 1943. There is also evi- 
dence of two deaths and numerous minor injuries to the 
miners. 

After arriving at the man trip stations, the miners check 
in at a nearby check-in board, a practice that differs incon- 
sequentially from the procedure followed by the miners 
in the Tennessee Coal case of checking in at a tally house 
on the surface. They then collect their tools, equipment, 
explosives, etc., and carry them on foot to the working 
places, usually some 500 to 1,500 feet away. This re- 
quires that they proceed through dark and dangerous 
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tunnels, often so low as to force them to crouch over while 
carrying their burdens. Moreover, they must keep con- 
stant vigil against live electric wires, falling rocks and 
obstacles under foot. At the end of each shift, the miners 
make their return journey to the man trip stations, deposit 
their tools and equipment and ascend to the portal via the 
man trips. 

In addition, approximately 72 men at petitioner’s Jewell 
Ridge mine enter the mine at places other than the main 
portal and either catch the man trips at some man trip 
station inside the mine or walk all the way to their places 
of work. 

These undisputed facts compel the conclusion that the 
underground travel in petitioner’s mines involves physical 
and mental exertion. That it may not be so burdensome 
or disagreeable as some of the aspects of the travel de- 
scribed in the Tennessee Coal case is not of controlling 
significance in this respect. 

2. Exertion controlled or required by the employer. It 
is obvious that the underground travel is both controlled 
and required by petitioner. Both the man trip transpor- 
tation and travel by foot occur solely on petitioner’s 
property and occur only as and when required by peti- 
tioner. Petitioner organizes, operates and supervises all 
aspects of the man trips. Definite schedules are arranged 
and maintained by petitioner. A company foreman rides 
on each man trip and occasionally gives work instructions 
during the journey. He also compels compliance with the 
numerous safety rules for man trips adopted by peti- 
tioner in compliance with state law. Layoff or discharge 
may result from a miner’s continued failure to obey these 
rules. 

3. Exertion pursued necessarily and primarily for the 
benefit of the employer and his business. It is too obvious 
to require extended discussion that here, as in the T'en- 
nessee Coal case, the underground travel is undertaken 
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necessarily and primarily for the benefit of petitioner and 
its coal mining operations. The miners do not engage 
in this travel for their own pleasure or convenience. It 
occurs only because it is a necessary prerequisite to the 
extraction of coal from the mines, which is the prime 
purpose of petitioner’s business. Without such travel the 
coal could not be mined. 

Thus the three basic elements of work of a type neces- 
sarily included within the workweek as contemplated by 
the Act are plainly evident from these facts. Those who 
are forced to travel in underground mines in order to earn 
their livelihood are unlike the ordinary traveler or the 
ordinary workman on his way to work. They must 
journey beneath the crust of the earth, far removed from 
the fresh and open air and from the beneficial rays of the 
sun. A heavy toll is exacted from those whose lot it is to 
ride and walk and mine beneath the surface. From the 
moment they enter the portal until they leave they are 
subjected to constant hazards and dangers; they are left 
begrimed and exhausted by their continuous physical and 
mental exertion. 

To conclude that such subterraneous travel is not work 
is to ignore reality completely. We therefore are com- 
pelled to hold that the only reasonable conclusion to be 
drawn from the District Court’s findings of fact and from 
other undisputed evidence is that the underground travel 
in petitioner’s two mines is work and that the time spent 
in such travel should be included within the workweek for 
purposes of § 7 (a) of the Fair Labor Standards Act. 

The other propositions advanced by petitioner are also 
answered by the principles of the Tennessee Coal case. 
Thus petitioner places heavy reliance upon the conclusion 
of the District Court that “by the universal custom and 
usage of the past fifty years, and by agreement of the 
parties in every collective bargaining agreement which 
was ever made, it was universally recognized that in the 
bituminous coal industry, travel time was not work time.” 
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53 F. Supp. at 950. But even though the customs and 
contracts prevalent in this industry were to compute the 
workday only from the time spent “face to face” with the 
seams, we need only repeat what we said on this subject 
in the Tennessee Coal opinion, 321 U.S. at 602: “But in 
any event it is immaterial that there may have been a 
prior custom or contract not to consider certain work 
within the compass of the workweek or not to compen- 
sate employees for certain portions of their work. The 
Fair Labor Standards Act was not designed to codify or 
perpetuate those customs and contracts which allow an 
employer to claim all of an employee’s time while com- 
pensating him only for a part of it. Congress intended, 
instead, to achieve a uniform national policy of guarantee- 
ing compensation for all work or employment engaged in 
by employees covered by the Act. Any custom or contract 
falling short of that basie policy, like an agreement to 
pay less than the minimum wage requirements, cannot be 
utilized to deprive employees of their statutory rights.” 
Such a conclusion is the only method of achieving the 
plain design of § 7 (a) to spread employment through im- 
posing the overtime pay requirement on the employer and 
to compensate the employee for the burden of a work- 
week in excess of the hours fixed by the Act. Walling v. 
Helmerich & Payne, 323 U. 8. 37, 40; Overnight Motor 
Co. v. Missel, 316 U. 8. 572, 577, 578. This necessitates 
that the workweek be computed on the basis of the hours 
spent in actual work and that compensation be paid ac- 
cordingly. And even those employers who pay wages 
above the minimum and who maintain no substandard 
working conditions must respect this statutory pattern. 
Conversely, employees are not to be deprived of the bene- 
fits of the Act simply because they are well paid or because 
they are represented by strong bargaining agents. This 
may in some instances require certain modifications and 
adjustments in existing customs and contracts in order 


to include all the hours actually worked in the statutory 
664818°-—-46-——-15 
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workweek or to compensate at the proper rate for all of 
such labor. But if these modifications and adjustments 
are not made, the plain language and policy of § 7 (a) are 
frustrated. 

Petitioner here has presented no cogent reason for legal- 
izing such a frustration, however unintentional in charac- 
ter, of the statutory scheme. Statements in the legislative 
history to the effect that the Act was aimed primarily at 
overworked and underpaid workers and that the Act did 
not attempt to interfere with bona fide collective bargain- 
ing agreements are indecisive of the issue in the present 
ease.' Such general remarks, when read fairly and in 


1 Thus, for example, the District Court relied in part upon a state- 
ment made by the Senator in charge of the original bill, which did not 
become law as it was then framed, to the effect that the bill did not 
affect. collective agreements already made or hereafter to be made be- 
tween employer and employee. 81 Cong. Rec. 7650. Aside from the 
fact that this statement was made with reference to entirely different 
provisions than those presently in the Act, a full and fair reading of the 
entire debate at the time in question demonstrates that the possibility 
of affecting or setting aside collective agreements when they did not 
coincide with statutory standards was definitely understood and ap- 
preciated. This is shown by the following remarks (81 Cong. Rec. 
7650) : 

“Mr. Watsu. Next, does the bill affect collective-bargaining agree- 
ments already made or hereafter to be made between employers and 
employees? 

“Mr. Brack. It does not. 

“Mr. Watsu. There is one exception to that, is there not? The 
bill does not affect collective-bargaining agreements where the hours 
are less than 40 per week, or where the wages are more than 40 cents per 
hour? 

“Mr. Biack. That is correct. 

“Mr. Wausn. But if a collective-bargaining agreement has been 
entered into at 36 cents per hour wages, the board would have juris- 
diction to set that agreement aside and to fix, if the facts warrant it, a 
minimum wage of 40 cents?” (Italics added.) 

“Mr. Brack. The board would have jurisdiction to do it, but 
under the provisions of the law it would be my judgment that the 
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light of their true context, were obviously not made with 
this narrow issue in mind and they cannot be said to 
demonstrate a Congressional desire to allow the coal indus- 
try to use private customs and agreements as an excuse 
for failure to compute the workweek as contemplated 
by § 7 (a). In fact, some of these statements expressly 
recognize the necessity of modifying or setting aside those 
collective agreements that did not conform with statu- 
tory standards.” 

Nor can we give weight to the fact that the Adminis- 
trator of the Wage and Hour Division in 1940 issued a 
public statement that he would not regard the practice of 
computing working time on a “face to face” basis in the 
bituminous coal industry as unreasonable in light of the 
prevailing customs and practices, supported by a long 
history of bona fide collective bargaining. This state- 
ment, being legally untenable, lacks the usual respect to 
be accorded the Administrator’s rulings, interpretations 
and opinions. Cf. Skidmore v. Swift & Co., 323 U. S. 
134, 140. 

Moreover, as in the Tennessee Coal case, we are not con- 
cerned here with the use of bona fide contracts or customs 


board would be very reluctant, indeed, to attempt to interfere with a 
bona-fide agreement made between employer and employee. 

“Mr. Watsi. I think the Senator is correct; but the situation 
might well exist that the board, in fixing a minimum wage in a case 
where the wage of the employees was less than 40 cents, after a survey 
and study of the question, and taking into consideration some factors 
that it must take into consideration in fixing the wage, might decide, 
let us say, upon 38 cents per hour. If it is found that in some other 
industry of like character and nature there was a collective-bargain- 
ing agreement providing for the payment of 36 cents an hour it 
would, would it not, take jurisdiction and set aside that collective- 
bargaining agreement insofar as the facts showed that 38 cents was a 
fair rate?” (Italics added.) 

“Mr. Biack. It would.” 

2See note 1, supra. 
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to settle difficult and doubtful questions as to whether cer- 
tain activity or nonactivity constitutes work. Cf. Armour 
& Co. v. Wantock, 323 U.S. 126. Nor do we make any 
intimations at this time concerning the validity of agree- 
ments whereby, in a bona fide attempt to avoid complex 
difficulties of computation, travel time is averaged or fixed 
at an arbitrary figure and underground miners are paid 
on that basis rather than according to their individual 
travel time. 

We are dealing here solely with a set of facts that leaves 
no reasonable doubt that underground travel in petition- 
er’s two bituminous coal mines partakes of the very es- 
sence of work.* This travel must therefore be included 
within the workweek for purposes of § 7 (a) of the Fair 
Labor Standards Act regardless of any custom or contract 
to the contrary at the time in question. Thus shall each 
of petitioner’s miners receive his own reward according 
to his own labor. 

Affirmed. 

Mr. Justice JACKSON, dissenting. 


The Curer Justice, Mr. Justice Rosperts, Mr. Justice 
FRANKFURTER, and I are constrained respectfully to dis- 
sent from this decision because (1) It either invalidates 
collectively bargained agreements which govern the mat- 
ter in difference between these parties or it ignores their 
explicit terms; (2) Neither invalidation nor disregard of 
collectively bargained agreements is authorized by any 
word of Congress, and legislative history gives convinc- 


8 Indeed, to the extent that petitioner’s “face to face” collective 
bargaining agreements excluded travel time from the compensable 
workweek there was an implied recognition that underground travel 
was work and that such work would normally call for additional com- 
pensation in the absence of a specific “face to face” provision to the 
contrary. And the widespread practice in other coal producing 
nations of including travel time or portions thereof in the workday 
further bears out the conclusion that underground travel is work. 
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ing indications that Congress did not intend the Fair Labor 
Standards Act to interfere with them as this decision holds 
it does; (3) Congress withheld interference with collec- 
tively bargained contracts at the request of the United 
Mine Workers and expressed a policy to observe and pre- 
serve collectively bargained arrangements applying to the 
coal industry in other almost contemporaneous legis- 
lation specifically directed to the problems of that indus- 
try; (4) This decision is contrary to interpretations of the 
Act made by the Administrator upon the recommenda- 
tion of the United Mine Workers, and it denies to the 
Administrator’s rulings the respect we have been com- 
pelling lower courts to render to them in the cases of 
others; (5) The decision necessarily invalidates the basis 
on which the Government itself has operated the mines 
and brings into question the validity of the Government’s 
strike settlement agreements and of all existing miners’ 
agreements; (6) It proceeds on a principle which the 
Court has unanimously denied to unorganized workmen 
for whose benefit the Act was passed. It is the purpose of 
this opinion to set forth particulars supporting these 
grounds of dissent. 

1. The Court’s decision either invalidates or ignores the 
explicit terms of collectively bargained agreements be- 
tween these parties based on a half century of custom in 
the industry. This action involves labor in two mines, 
each employing approximately five hundred men. At all 
times in issue the mines have been unionized and the work- 
men have been organized by the United Mine Workers of 
America. This union has been selected and recognized 
as the bargaining agent of the men. Their hours, wages, 
and working conditions have been fixed by collective 
bargaining. 

Employees in these mines first were organized as mem- 
bers of the United Mine Workers of America in 1933, fol- 
lowing promulgation of the N. I. R. A. Code of Fair Com- 
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petition for the industry. This code was drawn up by 
representatives of the Union and of the operators and was 
approved by the President of the United States. It pro- 
vided for the “face to face” wage basis which makes no 
direct allowance for travel time, but, as has been pointed 
out on behalf of the Union, the wage scale was fixed at a 
level intended indirectly to compensate travel time. 
Basic wage agreements thereafter were entered into be- 
tween the Union and the operators as of April 1, 1934 
(continued in effect by successive extension agreements 
from March 31, 1935 until October 1935); again as of 
October 1, 1935; and as of April 2, 1937; again as of May 
12, 1939, when the Fair Labor Standards Act was nearly 
a year old and had been in effect for nearly six months, 
a new agreement was bargained which, like all the previous 
wage agreements, expressly provided for the “face to 
face” basis, necessarily excluding all travel time from the 
workweek. The last basic wage agreement reached by 
collective bargaining previous to the commencement of 
this action, dated April 1, 1941 and to extend for a 
period of two years, did the same. These agreements are 
admitted and, if valid, govern the dispute between the 
parties. 

But the Court does not honor these agreements. We 
have repeatedly and consistently held that collectively 
bargained agreements must be honored, even to the ex- 
tent that employers may not, while they exist, negotiate 
with an individual employee or a minority, ef. J. J. Case 
Co. v. Labor Board, 321 U.S. 332, and must pay heavy 
penalties for violating them. Cf. Order of Railroad Teleg- 
raphers v. Railway Express Agency, 321 U.S. 342. And 
now at the first demand of employees the Court throws 
these agreements overboard, even intimating that to ob- 
serve agreements, bargained long before enactment of the 
Fair Labor Standards Act, would be “legalizing” a frus- 
tration of the statutory scheme. 
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The suggestion that the agreements were “frustrations” 
of the statutory scheme has not the slightest warrant in 
this record. This “face to face” basis was traditional in 
the bituminous coal mining industry in this country and 
universally was the basis for determination of hours 
therein for something like half a century. This was con- 
trary to the practice in England and Continental Europe, 
where the basis has been to calculate time from entry of 
the mine to leaving it or from “portal to portal” or some 
modification thereof. The reason American miners ac- 
cepted this arrangement appears from an official statement 
by counsel for the United Mine Workers of America to the 
Administrator of this Act that “The uniform high rates 
of pay that have always been included in the wage agree- 
ment of the mining industry contemplate the employee’s 
working day beginning when he arrives at his usual work- 
ing place. Hence, travel time was never considered as a 
part of the agreement or obligation of the employer to pay 
for in this industry, nor as hours worked by the em- 
ployees, and this has been the case since the eight-hour day 
was established in the industry—April 1, 1898,” and “This 
method of measuring the working time at the place of work 
has been the standard provision in the basic wage agree- 
ments for almost fifty years and is the result of collective 
bargaining in its complete sense.” * 

The Court takes refuge in its own decision in T’ennessee 
Coal Co. v. Muscoda Local, 321 U.S. 590, saying “We agree 
with the court below that there is no substantial factual 
or legal difference between this” case and that. But in the 
Tennessee case this Court pointed to facts of very different 
import saying, “Likewise there was substantial, if not 
conclusive, evidence that prior to 1938 petitioners [opera- 
tors] recognized no independent labor unions and engaged 
in no bona fide collective bargaining with an eye toward 
reaching agreements on the workweek. Contracts with 





1 See letter of Houck set forth in Note 9. 
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company-dominated unions and discriminatory actions 
toward the independent unions are poor substitutes for 
‘contracts fairly arrived at through the process of collec- 
tive bargaining.’ The wage payments and work on a 
tonnage basis, as well as the contract provisions as to the 
workweek, were all dictated by petitioners [operators]. 
The futile efforts by the miners to secure at least partial 
compensation for their travel time and their dissatisfac- 
tion with existing arrangements, moreover, negative the 
conclusion that there was any real custom as to the work- 
week and compensation therefor.” Tennessee Coal Co. v. 
Muscoda Local, supra, 601-2. 

The Court does not contradict the Union’s recognition 
that the contracts now disregarded by the Court were 
“contracts fairly arrived at through the process of collec- 
tive bargaining.” And that there is this important differ- 
ence between the present situation and the situation that 
was before us in the Tennessee case was recognized by the 
counsel in the Tennessee case, the same counsel who 
argued this case at our bar. He had no difficulty in find- 
ing substantial factual and legal differences when he did 
not want the above-described situation in the Tennessee 
case to be prejudiced by being likened to this situation. 
The District Court quoted as “quite interesting” an ex- 
cerpt from the argument made in the brief in that case: 
“ “We are not trying the case of coal miners. We are not 
experts on coal mining. We do know that there are two 
great differences between the coal mining situation and 
the mining of iron ore in Jefferson County. In coal min- 
ing we find a union which has been strong and powerful 
and which as a union has been engaged in collective bar- 
gaining with the coal operators over a long period of years. 
In our case we find the efforts of the men to organize their 
union presents a pitiable picture of helplessness against 
the domination of the mining companies. In coal mining 
the men work seven hours per day. At no point in the 
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voluminous record created by the appellants do we find a 
single ore mining company offering to pay its men on a 
seven hour day.’ ” ? 

We submit that there are substantial factual differences 
between these cases, and we therefore come to the question 
whether the presence in these cases of genuine collectively 
bargained contracts covering the matter in dispute has 
any legal significance. The Court thinks they mean 
nothing. We cannot agree. 

2. Neither invalidation nor disregard of collectively 
bargained agreements is authorized by the Fair Labor 
Standards Act. Both its legislative history and contem- 
poraneous legislation are convincing that Congress did 
not itself intend to nullify them or to provide any legis- 
lative basis for this Court to do so. It is admitted that 
the Act contains no express authority for this decision. As 
was said in Tennessee Coal Co. v. Muscoda Local: “In 
determining whether this underground travel constitutes 
compensable work or employment within the meaning of 
the Fair Labor Standards Act, we are not guided by any 
precise statutory definition of work or employment. Sec- 
tion 7 (a) [29 U.S. C. § 207] merely provides that no one, 
who is engaged in commerce or in the production of goods 
for commerce, shall be employed for a workweek longer 
than the prescribed hours unless compensation is paid for 
the excess hours at a rate not less than one and one-half 


253 F. Supp. 935, 948. Similarly interesting arguments were pre- 
sented to this Court in the brief which was submitted here in the 
Tennessee case: “The underground employees are not coal miners. 
They mine iron ore. We did not try out in the courts below the 
claims and counterclaims of the United Mine Workers of America 
and the coal operators. We do not see how we can try the issues 
between coal miners and coal operators on a record portraying the 
work, the environment and the detailed conditions in the iron mining 
industry. The judicial process applies to specific cases between 
designated parties. ... The case, therefore, hinges on a matter of 
simple fact.” (Respondents’ Brief, pp. 28-29.) 
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times the regular rate. Section 3 (g) [29 U.S. C. § 203 
(g)] defines the word ‘employ’ to include ‘to suffer or 
permit to work,’ while § 3 (j) states that ‘production’ 
includes ‘any process or occupation necessary to . . . pro- 
duction.’”* This is every straw that can be picked from 
the statute for the Court to grasp at. 

Likewise, the Court is unable to cite any item of legis- 
lative history which hints that Congress expected these 
words to be given this meaning. On the other hand, 
we find that pains were taken to assure Congress that there 
was no such intent. 

The bills which ultimately resulted in this Act were 
introduced in 1937. As the District Court said, “Although 

. Statements were made at various times while the 
measure was being amended and revised, and therefore 
not with respect to the Bill in its final form, they show a 
continuing intention not to interfere with the processes 
of collective bargaining.” * Examples are multiple. The 
Senate Committee on Education and Labor in its report 
of July 6, 1937, said: 

“The right of individual or collective employees to bar- 
gain with their employers concerning wages and hours is 
recognized and encouraged by this bill. It is not intended 
that this law shall invade the right of employer and em- 
ployee to fix their own contracts of employment, wherever 
there can be any real, genuine bargaining between them. 
It is only those low-wage and long-working-hour indus- 
trial workers, who are the helpless victims of their own 
bargaining weakness, that this bill seeks to assist to obtain 
a minimum wage.” (Senate Report No. 884, 75th Cong., 
Ist Sess., pp. 3-4.) 

The debates on the bill appear to us to make this inten- 
tion more explicit. For example, the Congressional 


3321 U.S. 590, 597. 
*53 F. Supp. 935, 944. 
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Record, Vol. 81, p. 7650, shows that the following took 
place in debate in the Senate July 27, 1937: 

“Mr. WatsH. Next, does the bill affect collective-bar- 
gaining agreements already made or hereafter to be made 
between employer and employee? 

“Mr. Buack. It does not.” 

Of course it was agreed on all hands that no agree- 
ment could be validly bargained which provided for less 
than the minimum wages to be fixed by the proposed 
Board or for more than the specified hours of labor. But 
beyond observance of these limitations, we read the legis- 
lative history to indicate that the control of wages, hours 
and working conditions by collective contract was left 


undisturbed.°® 


5 The colloquy follows: 

“Mr. Watsu. Next, does the bill affect collective-bargaining agree- 
ments already made or hereafter to be made between employers and 
employees? 

“Mr. Buiack. It does not. 

“Mr. WatsH. There is one exception to that, is there not? The bill 
does not affect collective-bargaining agreements where the hours are 
less than 40 per week, or where the wages are more than 40 cents 
per hour? 

“Mr. Biack. That is correct. 

“Mr. WautsH. But if a collective-bargaining agreement has been 
entered into at 36 cents per hour wages, the board would have juris- 
diction to set that agreement aside and to fix, if the facts warrant it, 
a minimum wage of 40 cents? 

“Mr. Biack. The board would have jurisdiction to do it, but under 
the provisions of the law it would be my judgment that the board 
would be very reluctant, indeed, to attempt to interfere with a bona- 
fide agreement made between employer and employee. 

“Mr. Watsu. I think the Senator is correct; but the situation might 
well exist that the board, in fixing a minimum wage in a case where the 
wage of the employees was less than 40 cents, after a survey and study 
of the question, and taking into consideration some factors that it 
must take into consideration in fixing the wage, might decide, let us 
say, upon 38 cents per hour. If it is found that in some other industry 
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Definite assurances to that effect repeatedly given to 
the House are noted in the margin.’ Nor are these assur- 
ances surprising or paradoxical. 


of like character and nature there was a collective-bargainng agree- 
ment providing for the payment of 36 cents an hour it would, would 
it not, take jurisdiction and set aside that collective-bargaining agree- 
ment insofar as the facts showed that 38 cents was a fair rate? 

“Nir. Brack. It would.” 81 Cong. Ree. 7650. 

® The District Court summarized these as follows: 

“Mrs. Norron. ... It is not the intention of this amendment, or 
of the bill, to start fixing wages in all industries but only in those in 
which oppressive wages are being paid to a substantial portion of 


workers .. .” (House, December 13, 1937, Congressional Record, 
Vol. 82, p. 1391.) 
“Mr. RanpotpH. . . . It [the bill] is not concerned with that for- 


tunate majority of the laboring classes whose collective bargaining 
power is sufficiently potent to insure the preservation of their indus- 
trial rights. 

“But it is concerned with those millions in industry who are un- 
protected and unorganized. .. .” (House, December 13, 1937, Con- 
gressional Record, Vol. 82, p. 1595.) 

“Mr. Curtey. ... There is no conflict of jurisdiction, under the 
provisions of this fair standards of labor bill, and the existing labor 
organizations of this country. The bill concerns only of relieving the 
paralysis which, at present, shackles misery and poverty to millions of 
heads of families, who are underpaid and causing a colossal financial 
loss in purchasing power because of existing deplorable conditions.” 
(House, May 23, 1938, Congressional Record, Vol. 83, p. 7283.) 

“Mr. Borteau. ... What is more, we are preserving for organ- 
ized labor its right to bargain collectively, and it will bargain for a 
higher wage than that.” (House, May 23, 1938, Congressional 
Record, Vol. 83, p. 7290.) 

“Mr. ALLEN. ... This bill has a threefold purpose as I see it. 
First, it eliminates sweat shops— ... The bill does not affect or- 
ganized labor, but those 5,000,000 American working men and women 
who have not yet been benefited by organized labor.” (House, May 
23, 1938, Congressional Record, Vol. 83, p. 7291.) 

“Mr. Firzceratp. . .. I would have you observe that this pro- 
posed legislation will not improve the wages and hours of the majority 
of workers, nor does it attempt to. For I am greatly pleased to say 
that the majority of workers do not need this legislation because they 
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3. Congress refrained from enacting authority for this 
result at the request of the United Mine Workers, 
expressed in the testimony of their responsible represent- 
atives, whose plan for regulating the coal industry was 
enacted in the Guffey Coal Act. In 1937, bills which ulti- 
mately resulted in the Fair Labor Standards Act were 
introduced in both houses of Congress and hearings were 
held. Major Percy Tetlow, an official of the International 
Union, United Mine Workers of America, as a witness in 
this case, summarized the attitude of the mine workers 
as follows: 

“No, the Miners’ organization has always taken the 
position that the question of wages, hours and conditions 
of employment should be governed and controlled by 
agreements under collective bargaining in the industry 
more so than by legislation. We have always taken the 
position that any legislation which will improve standards 
of working men and women,—to favor it and foster it and 
support it. Fundamentally, we are opposed to legislation 
that controls the daily wage and conditions of employ- 
ment. We think that is a relationship that should exist 
between employer and employee.” This is in accord with 
the testimony of Mr. John L. Lewis, President of the 
United Mine Workers of America, before the congressional 
committees, when he said: 

“For instance, frankly I would not want this bill to 
convey power to a board to order an investigation into all 
of the wage agreements in the mining industry right now, 
or to give the board power to decide that the collective- 
bargaining agreements in the mining industry were not 
sound, not proper, were confiscatory, or not in harmony 
with the facts of the industry, and order a modification 
thereof. I think the power of the board should be limited 


are receiving a living wage and are not forced to work unreasonable 
hours.” (House, May 23, 1938, Congressional Record, Vol. 83, 
p. 7310.) 
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to eases which run below the level of the standards fixed 
by Congress. I see endless confusion in the adoption of 
section 5 now. I see a drift toward the complete fixation 
of wages in all industry by governmental action.” * 

Far from interfering with employer-employee agree- 
ments by this Act, the United Mine Workers advocated 
and Congress enacted contemporaneous specific legisla- 
tion to confirm them in the coal industry. The same Con- 
gress which enacted the Fair Labor Standards Act of 1938 
enacted the second Bituminous Coal Act of 1937, (50 Stat. 
72, Chap. 127, 15 U. 8. C. § 828), which states that 

“(a) ...  Itis hereby declared to be the public policy 
of the United States that— 

(1) Employees of producers of coal shall have the right 
to organize and to bargain collectively with respect to their 
hours of labor, wages, and working conditions through 
representatives of their own choosing, without restraint, 
coercion, or interference on the part of the producers.” 
15 U.S. C. § 839. 

It is impossible to believe that Congress in April of 1937 
wrote such a specific declaration in favor of collective bar- 
gaining and a short time later by general phrases of the 
Fair Labor Standards Act intended to invalidate or disre- 
gard collective bargaining. 

It may safely be said that over the past half century 
Congress has given more detailed and specific considera- 
tion to the bitumincus coal mining industry than to any 
other single industry with the possible exception of trans- 
portation. The efforts of Congress, the travail of mine 
labor, and the difficulties of operators are recited in this 
case and in extensive briefs by the Government and parties 
interested in the coal mine litigations that have been con- 
sidered here. Cf. Appalachian Coals v. United States, 288 


? Joint Hearings before the Committee on Education and Labor, 
United States Senate and the Committee on Labor, House of Repre- 
sentatives, June 2-22, 1937 (75th Cong., Ist Sess.) p. 281. 











JEWELL RIDGE CORP. v. LOCAL. 181 


161 Jackson, J., dissenting. 


U. 8. 344; Carter v. Carter Coal Co., 298 U.S. 238; Sun- 
shine Anthracite Co. v. Adkins, 310 U. S. 381. In the 
twenty-three years between 1913 and 1935 when the first 
Bituminous Coal Conservation Act was passed there were 
no less than nineteen investigations and hearings by con- 
gressional committees or specially created commissions 
with respect to conditions in this industry which were of 
grave national concern. These investigations had dealt 
with bitterly contested strikes, and with serious disorders 
which frequently resulted in bloodshed and martial law, 
and which on at least four occasions were restrained by 
intervention of federal troops. Other investigations were 
concerned with coal shortages and high priees and with 
the demoralization of the industry. The plight of this 
industry at that time was graphically summarized by Mr. 
Justice Douglas in Sunshine Coal Co. v. Adkins, 310 U.S. 
381, for an all but unanimous Court: “For a generation 
there have been various manifestations of incessant de- 
mand for federal intervention in the coal industry. The 
investigations preceding the 1935 and 1937 Acts are re- 
plete with an exposition of the conditions which have beset 
that industry. Official and private records give eloquent 
testimony to the statements of Mr. Justice Cardozo in the 
Carter case (p. 330) that free competition had been ‘de- 
graded into anarchy’ in the bituminous coal industry. 
Overproduction and savage, competitive warfare wasted 
the industry. Labor and capital alike were the victims. 
Financial distress among operators and acute poverty 
among miners prevailed even during periods of general 
prosperity. This history of the bituminous coal industry 
is written in blood as well as in ink. 

“Tt was the judgment of Congress that price-fixing and 
the elimination of unfair competitive practices were ap- 
propriate methods for prevention of the financial ruin, 
low wages, poor working conditions, strikes, and disrup- 
tion of the channels of trade which followed in the wake 
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of the demoralized price structures in this industry. If 
the strategic character of this industry in our economy and 
the chaotie conditions which have prevailed in it do not 
justify legislation, it is difficult to imagine what would.’* 

It was against this economic background so well known 
to Congress that the plan for stabilization of the bitumi- 
nous coal industry, through elimination of “competitive 
warfare” was adopted in the interests both of labor and 
the operators. In the light of the sustained attention 
Congress had given to the delicate economy of the coal 
industry and its plan to stabilize it by collective bargaining 
and price-fixing, it is unbelievable that it would undo a 
substantial part of that plan by the casual and ambiguous 
implication which the Court now attributes to the Fair 
Labor Standards Act. 

4. The decision of the Court is contrary to the interpre- 
tations of the Act made by its Administrator on the recom- 
mendation of the United Mine Workers, and it denies to 
the Administrator’s rulings the respect we have been 
compelling lower courts to render to such administrative 
rulings in the cases of others. It was not until 1940 that 
anyone appears to have thought the Act affected the coal 
miners’ agreements. In the year 1940, an investigator 
of the Wage and Hour Administration, investigating 
operations of a coal mining company in Pennsylvania, 
raised the question whether underground travel time must 
be included in the workweek under the terms of the Act. 
He stated his opinion that the “face to face” basis, exclud- 
ing travel time, was the proper one to be applied in the 
coal-mining industry, but indicated that if a rule thereto- 
fore applied in the case of a gold mining company were 
required the coal company would owe some $70,000 to 
underground workers. This was brought to the attention 
of the President of the Central Pennsylvania Coal Pro- 


§ 310 U.S. 395. 
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ducers Association, and he in turn brought it to the atten- 
tion of other operators and of Mr. Lewis, President of the 
International Union, United Mine Workers of America. 
Thereafter representatives of both the operators and the 
United Mine Workers conferred from time to time with 
the representatives of the Wage and Hour Administration. 
Both the operators and the Union officials opposed any 
construction of the Act which would require payment for 
travel time. On July 9, 1940, representatives of the op- 
erators and Mr. Earl Houck, director of the legal depart- 
ment of the United Mine Workers of America, jointly 
composed and sent to the Administrator of the Wage and 
Hour Division a letter setting out their views on the sub- 
ject.” They urged that such a change “would create so 


® The letter appears in the opinion of the district court: 
1617 PENNSYLVANIA BouLEVARD, 
Philadelphia, Pennsylvania, July 9, 1940. 
Col. Puiu B. Femina, 
Administrator, Wage and Hour Division, 
Department of Labor, Washington, D. C. 

Dear Mr. ApMINIsTRATOR: As a result of certain investigations 
which have been conducted by the Wage & Hour Division at bitumi- 
nous coal mines in Pennsylvania, particularly at the Revloc shaft 
of the Monroe Coal Mining Company, and a conference that has been 
held by your Supervising Inspector, Mr. Caffey, at Pittsburgh, Pa., with 
a committee of the Western Pennsylvania Coal Operators’ Associa- 
tion, concerning the application of the Fair Labor Standards Act to 
the bituminous coal mining industry, certain questions have arisen 
that are disturbing to both employers and employees within the in- 
dustry. These uncertainties have been continuing for some time and 
are causing much concern to the mine workers and the mine operators, 
especially with reference to “travel time.” 

Today, the Negotiating Committee of the Appalachian Wage Con- 
ference, namely: Messrs. J. D. A. Morrow, President of Pittsburgh 
Coal Company; L. T. Putnam of the Raleigh Wyoming Mining Com- 
pany, Beckley, W. Va.; L. C. Gunter, of the Southern Appalachian Coal 
Operators’ Association, Knoxville, Tenn.; Charles O'Neill, President of 
the United Eastern Coal Sales Corporation, New York City; C. E. 
Cowan, Vice President of Monroe Coal Mining Company; Frederick 

664818°—46—--16 
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much confusion in the bituminous industry as to result 
in complete chaos, and would probably result in a com- 
plete stoppage of work at practically all of the coal mines 


H. Knight, counsel for Monroe Coal Mining Company; W. L. Robi- 
son, President of the Youghiogheny & Ohio Coal Company and Chair- 
man of the Appalachian Wage Conference, on the one hand, and Mr. 
Earl E. Houck, Director of the Legal Department of the United Mine 
Workers of America, met with Mr. Dorsey, Regional Director, Phila- 
delphia, Pa., and Mr. Gallagher, Regional Counsel, Philadelphia, Pa., 
at which time these questions were discussed at length, particularly 
the application of the Act as to the question of hours of work in the 
bituminous coal industry. 

The mine workers and the mine operators present presented their 
views to representatives of the Wage and Hour Division as to the pro- 
visions of the Appalachian Wage Agreement covering maximum hours 
and working time. We have filed with the Division copy of the Ap- 
palachian Wage Agreement, and the entire provision as to maximum 
hours and working time is included therein. The pertinent language, 
however, is “Seven hours of labor shall constitute a day’s work. The 
seven-hour day means seven hours’ work in the mines at the usual 
working places for all classes of labor, exclusive of the lunch period, 
whether they be paid by the day or be paid on the tonnage basis . . .” 
The Appalachian Wage Agreement is the basic agreement for the 
bituminous mines in the States of Pennsylvania, Ohio, West Virginia, 
Virginia, Eastern Kentucky, Southeastern Tennessee and Maryland. 
In this territory there are several thousand rail shipping mines employ- 
ing from 300,000 to 325,000 men, and some twenty-three operating 
districts. Each of the districts work out a local wage agreement cov- 
ering its own territory, subject, however, to the provision that it must 
include within it all of the provisions of the Appalachian Agreement. 
The mines in the Appalachian region produce 70% of the total bitu- 
minous coal produced in the United States annually. Also, the 
Appalachian Agreement is used by the United Mine Workers of 
America as the basic agreement upon which the district agreements 
of the remaining 30% of the country is predicated. 

The United Mine Workers of America and coal operators of the 
United States have been negotiating wage agreements for a period of 
fifty years. The Appalachian Agreement, covering as it does a great 
number of men and mines, has been worked out over that period of 
time and covers within its general provisions myriad wage rates, con- 
ditions of work, and hours of employment. This agreement, with its 
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in the United States. Such a ruling, moreover, would 
establish such diversity of time actually spent at produc- 
tive work as between different bituminous coal mines and 


twenty-three supplemental agreements, constitutes a whole document. 
In those conferences, of course, hours of work has been one of the 
principal matters of consideration during this period of time. Hours 
of work with wage rates constitute the heart of any such agreement. 
In this basic industry we have provided for seven-hour days, five-day 
weeks, thirty-five hours per week, with high rates of pay. The basic 
inside day rate in the North is $.857 per hour, and in the south it is 
$.80 per hour. The underground workers are paid on this basis with 
maximum rates for mobile loading machine operators, approximately 
$1.09 per hour. In addition, the agreement provides, “work by mine 
workers paid by hour or day in excess of seven hours in one day, or 
thirty-five hours in any one week, shall be paid for it at the rate of 
time and one-half . . .” It is our opinion that these substantive pro- 
visions of the agreement are among the highest standards of labor 
provided in any industry in the United States, both as to hours of 
working time and as to wages paid. There is full and complete under- 
standing in the industry between employer and employees as to the 
application of these provisions. This method of measuring the work- 
ing time at the place of work has been the standard provision in the 
basic wage agreements for almost fifty years and is the result of 
collective bargaining in its complete sense. 

There are many reasons why the provision as to working time has 
been set out as provided by this agreement. The impracticability of 
measuring time by any other method is inherent in the very nature of 
mining coal. Coal mines are sometimes very extensive. When they 
are first opened up, the working places are, of course, close by and near 
to the opening of the mine. In such cases there is no problem of either 
transportation of the men, to the working places or time consumed 
in reaching them; but as mines grow older, the working places move 
farther and farther away from the portal or opening of the mine, 
and as such conditions develop, it becomes necessary for provision 
to be made for transportation of the men over long distances to their 
working places. This is usually provided by what is known in the 
industry as “man trips.” These trips are scheduled to leave the out- 
side or opening of the mine at a certain hour, so that all the employees 
will reach their workjng places by the hour at which work regularly 
begins at the working places throughout the mine, and these trips are 
also scheduled to leave the inside of the mine when the day’s work 
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within each mine that there would be no basis on which 
any general wage scales could be predicated, collective bar- 
gaining would therefore be rendered impossible through- 


is done, at the conclusion of the seven-hour period of work at the 
working places. Among other provisions of the agreement, there is 
provided a time for starting the day’s work and a lunch period, as well 
as a time for expiration of the work day. There is some variation in 
this, depending upon local conditions as to the starting and quitting 
time at the various collicries. The agreement provides for a‘ certain 
tolerance. In any event, the starting and quitting time are no more 
than seven hours apart, exclusive of the lunch period. 

In the many conferences that have been held over this period of 
fifty years, naturally all manner of suggestions and proposals for 
amplification or amendment of the agreement has been made both by 
the mine workers and the operators. 

The uniform high rates of pay that have always been included in 
the wage agreement of the mining industry contemplate the em- 
ployee’s working day beginning when he arrives at his usual working 
place. Hence, travel time was never considered as a part of the 
agreement or obligation of the employer to pay for in this industry, 
nor as hours worked by the employees, and this has been the case 
since the eight-hour day was established in the industry—April 1, 
1898. 

It is urged that any ruling requiring such a change in the custom, 
tradition and contract provision so as to change the work day 
from “seven hours’ work in the mines at the usual working places” 
to any new standard for the measurement of time worked, and to the 
adjustment of wage rates made necessary thereby, would create so 
much confusion in the bituminous industry as to result in complete 
chaos, and would probably result in a complete stoppage of work 
at practically all of the coal mines in the United States. Such a 
ruling, moreover, would establish such diversity of time actually 
spent at productive work as between different bituminous coal mines 
and within each mine that there would be no basis on which any 
general wage scales could be predicated, collective bargaining would 
therefore be rendered impossible throughout this industry, and the 
very purpose of the Fair Labor Standards Act would be defeated. 
In such an event, it would make necessary the reassembling of the 
Appalachian Joint Wage Conference and it would be faced with an 
issue that would be almost impossible of solution by agreement, result- 
ing in an industrial conflict that could paralyze the nation. This 
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out this industry, and the very purpose of the Fair Labor 
Standards Act would be defeated.” In response to the 
joint representations and recommendation of both oper- 


would be a most unhappy result to flow from an act that was passed 
by the Congress to aid workers in industries that had unreasonably 
long hours and unreasonably low rates of pay, as contrasted with the 
short hours and the high rates of pay in the bituminous coal mines. 
The great amount of money involved in the case of extra payment 
by the operators or the great changes that would be required in the 
rates of pay to the miners, should any change in the present contract 
be necessary by reason of a new standard for the measurement of 
time worked, is so serious that a negotiated adjustment would seem 
to be impossible. 

For the foregoing reasons, we believe that your Division should 
accept the standards of wages and hours of work, and the definition 
of working time, as set forth in the Appalachian Agreement (which 
embodies the custom and traditions of the bituminous mining indus- 
try), as complying both with the provisions of the Fair Labor Stand- 
ards Act and of Interpretive Bulletin No. 13, to the effect that 
“reasonable standards agreed upon between the employer and the 
employee will be accepted for the purposes of the Act.” 

We therefore respectfully request that your Division issue a sup- 
plement to interpretive Bulletin No. 13, stating that the standard 
of wages and hours of work, and definition of working time, set forth 
in the Appalachian Agreement, entered into on May 12, 1940, between 
twenty-three district associations of bituminous coal operators com- 
prising the Appalachian coal producing area and the International 
Union, United Mine Workers of America, and the several district 
agreements based thereon, conform to and satisfy the requirements 
of the Wage & Hour Act. 

Respectfully submitted. 

For the United Mine Workers of America: 


[S] Ear E. Hovcx, 
Director of the Legal Department. 
For the Operators: 
[S] W. L. Rostson, Chairman, 
[S] Caries O'NEILL, 
{S] L. T. Purnam, 
[S] L. C. Gunter, 
[S] J. D. A. Morrow, 
Appalachian Joint Conference Negotiating Committee. 
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ators and the United Mine Workers, the Administrator. 
July 18, 1940, ruled that “working time on a ‘face to 
face’ basis in the bituminous coal mining industry would 
not be unreasonable.” '® We have admonished lower 
courts that they must give heed to these interpretations. 
Armour & Co. v. Wantock, 323 U. 8. 126; Skidmore v. 
Swift & Co., 323 U. 8. 134. The District Court in this 
case did so, only to find them brushed aside here as of no 
importance. 

5. This decision necessarily invalidates the basis on 
which the Government in operating the mines contracted 
with the miners and brings into question the validity of 
all the existing mine agreements. It appears to have been 
wartime restrictions on flat wage increases which finally 
led the United Mine Workers to reverse their former and 
to take their present position. It was not until the wage 
conference of 1943 that the United Mine Workers for the 
first time demanded that “To conform with the basic and 
legal requirement for the industry, the maximum hours 
and working time provisions be amended to establish 
portal to portal for starting and quitting time for all 
underground workers.” ** But this condition was to be 
satisfied by a flat wage increase for all mine workers, 
whether or not they spent any time traveling underground, 
and was not to be based on each individual worker's actual 
travel time, as the Court now holds the Act requires. The 
evolution of the Union’s present demands is traceable 
through the sequence of events. 

This March 1943 Wage Conference fell into dispute. 
The case was certified on April 22, 1943 to the National 
War Labor Board. The parties agreed after request by 
President Roosevelt to extend the 1941 agreement to 
Mayl. The National War Labor Board on April 24, 1943 
directed them, pending decision, to continue work under 


103 Wage and Hour Rep. 332, 333. 
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the previous terms. When May Ist came around, how- 
ever, the miners went on strike, the Government seized 
the mines, and the strike came to an end May 6, under a 
temporary arrangement extending the old contract to 
May 31. On May 14, the Board directed the Wage Con- 
ference to resume negotiations. This reconvened and 
negotiations continued until June 20. However, when 
the extension agreement expired on May 31, a second 
strike began. On June 3, President Roosevelt appealed to 
the miners to return to work, and they did so after the 
President of the Mine Workers ordered them to resume 
until June 20. On that day there was a third strike, which 
lasted three days, when it was terminated on appeal by 
President Roosevelt, the Union again directing the miners 
to resume work until October 31. The conferences did 
not agree and the controversy went again to the National 
War Labor Board. 

The Board found as follows: “The Mine Workers’ de- 
mand of $2.00 a day was . . . based upon an assumption 
or estimate that the travel time amounted on the average 
to an hour and one-half a day. ... The United Mine 
Workers proposed to spread this amount over all the 
workers including those who did not go underground, and 
so arrived at the proposed general wage increase of $2.00 
for all mine workers. ... It is obvious that these fig- 
ures are out of all proportion to any amount that could 
possibly be due to the mine workers under the Fair Labor 
Standards Act, even if the courts should decide all ques- 
tions in controversy in favor of the mine workers. The 
demand is plainly and unmistakably a demand for an ‘in- 
direct wage increase in violation of the wage stabilization 
policies,’ contrary to the Board’s directive order of May 
25, 1943.” ** And in arelease on June 18, 1943, the Board 
said: “. .. The United Mine Workers have not pro- 
posed to change the ‘face to face’ basis of payment. On 
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the contrary they have proposed merely to increase the 
hourly rate under the present contract system. ... It 
would not be in fact payment to the mine workers for 
portal to portal. It is merely a general wage increase sup- 
ported by the argument that the mine workers . . . think 
they ought to have a general wage increase because on the 
average they will spend a certain amount of time in 
travel.” 

Finding itself thus frustrated in its demand for a flat 
wage increase, the Union then negotiated with the Illinois 
Coal Operators’ Association an agreement which provided 
for a $1.25 increase for each working day. The National 
War Labor Board refused to approve this as also violative 
of the national wage stabilization program. It was then, 
and apparently because it afforded the only means of ob- 
taining an increase that did not conflict with the wage 
stabilization program, that the Mine Workers negotiated 
the second Illinois Agreement, dated September 23, 1943, 
of which the National War Labor Board said: “The 
Illinois Agreement now submitted to the Board presents 
for the first time a true portal-to-portal method of com- 
pensation for the mine workers. The 1941-1943 contract 
provides for a seven-hour day and 35-hour week of pro- 
ductive time at the working face, excluding travel time. 

The Illinois Agreement proposes to substitute for 
this method of compensation an 814-hour day inclusive 
of travel time, with payment at straight time rates for 
the 814, hours and overtime payment at rate and one-half 
for all time beyond 40 hours a week.” ** The Board found 
that the effect of this was an increase which it could not 
wholly approve. 

Meantime the Government had taken over the mines 
and on November 3, 1943, the Ickes-Lewis agreement was 
made. The method of wage calculation under the Ickes- 
Lewis agreement was to treat each employee as having 
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forty-five minutes of travel time, irrespective of his actual 
travel time. The War Labor Board on November 5, 1943 
approved the Ickes-Lewis agreement, and thus in effect 
granted a flat wage increase, uniform for all miners irre- 
spective of their individual actual travel time. 

The testimony in this case closed on November 24, 1943 
with the mines still in the hands of the Government. The 
Government’s policy, however, was not to return the mines 
until an operating agreement could be reached and ap- 
proved by the miners and the operators. The operators 
by collective bargaining reached agreements which fol- 
lowed the provisions of the Ickes-Lewis agreement, the 
mines were returned, and this uniform method continues 
in use as a result of collective bargaining. 

It is important to observe that, while there has thus 
been introduced a change in the method of computing 
working time, it by no means complies with and did not 
purport to be adopted because of the requirements of the 
Fair Labor Standards Act as now interpreted by this 
Court. If it is illegal for the operators and the miners by 
collective bargaining to agree that there shall be no travel 
time, it is obviously equally illegal to agree that the travel 
time shall be fixed at an arbitrary figure which does not 
conform to the facts. That the assumption of forty-five 
minutes of travel is an unfounded one is evident from 
the record in this case, which indicates that the average 
daily travel time in one of the petitioner’s mines is eighty- 
eight minutes; and in the other, 67.1 minutes. If United 
Mine Workers’ agreements are ineffective to make all of 
this time non-working time, how can they be effective to 
make half of it non-working time? Moreover, the aver- 
aging means that a part of the travel time earned by one 
miner is taken away from him and given to another who 
has earned less than the average, a procedure utterly un- 
warranted in the statute, if the statute applies at all. If 
the Fair Labor Standards Act entitles each individual 
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miner to travel time, not according to the terms of his 
collectively bargained agreements, but according to the 
time actually spent, as the Court now holds, these Gov- 
ernment agreements violated that law, the present agree- 
ments do also, and heavy liabilities both for overtime and 
penalties are daily being incurred by the entire industry. 

6. This decision proceeds on a principle denied to un- 
organized workmen for whose benefit the Act was passed. 
The ink is hardly dry on this Court’s pronouncement, in 
which all of the majority in this case joined, that: “The 
legislative debates indicate that the prime purpose of the 
legislation was to aid the unprotected, unorganized and 
lowest paid of the nation’s working population; that is, 
those employees who lacked sufficient bargaining power 
to secure for themselves a minimum subsistence wage.” 
Brooklyn Savings Bank v. O’ Neil, 324 U.S. 697, 707, n. 18. 
That coat ill fits the United Mine Workers. But let us 
contrast the advantage which this decision extends to a 
powerful group so plainly outside of the policy of the 
Act with the treatment of groups that, being unprotected 
and unorganized, were clearly within it. 

Little more than six months ago this Court unanimously 
remanded to the lower courts for trial and findings on 
the facts a case involving night waiting time of seven 
unorganized firemen. It said that “We have not at- 
tempted to, and we cannot, lay down a legal formula to 
resolve cases so varied in their facts as are the many situ- 
ations in which employment involves waiting time. 
Whether in a concrete case such time falls within or with- 
out the Act is a question of fact to be resolved by appro- 
priate findings of the trial court. ... This involves 
scrutiny and construction of the agreements between the 
particular parties, appraisal of their practical construc- 
tion of the working agreement by conduct, consideration 
of the nature of the service, and its relation to the waiting 
time, and all of the surrounding circumstances. ... The 

















JEWELL RIDGE CORP. v. LOCAL. 193 


i61 JACKSON, J., dissenting. 


law does not impose an arrangement upon the parties. 
It imposes upon the courts the task of finding what the 
arrangement was.” Skidmore v. Swift & Co., 323 U. S. 
134, 136-37. That was in keeping with other holdings. 
Cf. Armour & Co. v. Wantock, 323 U. S. 126, 132-3. 

Now comes this case involving the organized miners, 
and the Court holds that “. . . we are not concerned here 
with the use of bona fide contracts or customs to settle 
difficult and doubtful questions as to whether certain ac- 
tivity or nonactivity constitutes work.” It is held in this 
case that the time must be counted “regardless of any cus- 
tom or contract to the contrary at the time in question.” 
Can it be that this sudden refusal to weigh the facts is 
because as found by the District Court on almost undis- 
puted evidence they are so decisively against the con- 
clusion the Court is reaching? Jewell Ridge Coal Corp. v. 
Local No. 6167, United Mine Workers, 53 F. Supp. 935. 
This was made plain also by the Circuit Court of Appeals, 
which said: 

“In view of the long established custom in the coal 
industry not to include travel time in the work week, 
the collective bargaining contracts extending over a long 
period recognizing the ‘face to face’ basis of pay, the testi- 
mony before the committees of Congress, the reason and 
purpose of the Fair Labor Standards Act . . . and the 
probable effects and consequences of construing the act 
to require travel time in bituminous coal mines to be in- 
cluded in the work week, there is strong reason for think- 
ing, as everyone connected with the matter seems to have 
thought until recently, that it was not the intent of Con- 
gress that the act should be so construed in its application 
to the coal mining industry. The reasons in support of 
this conclusion are fully and ably set forth in the opinion 
of the learned judge below and need not be repeated. 
They would be convincing, were it not for the decision of 
the Supreme Court in Tennessee Coal, Iron & R. Co. v. 
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Muscoda Local No. 123, etc., 321 U.S. 590, 64S. Ct. 698, 
703, which we do not think can be distinguished in prin- 
ciple from the case at bar.” And it added, “Under the 
circumstances, there is nothing for us to do but reverse 
the decision below. If it is thought that the decision of 
the Supreme Court should be overruled or limited so as 
not to apply to a case of this character, that is a matter 
for the Supreme Court and not for us.” Local No. 6167, 
United Mine Workers v. Jewell Ridge Coal Corp., 145 
F. 2d 10, 11, 13. 

The Court now says Tennessee Coal Co. v. Muscoda is 
a precedent which controls this case and “that there is no 
substantial factual or legal difference between this and the 
Tennessee Coal case.” That can be said only because the 
Court declines to look at the record of factual differences, 
casts them out as being immaterial. The fact is that the 
Tennessee case differed from this as night does from day. 
Two courts below had decided the vital facts in that case 
in the miners’ favor. One court below has found the facts 
in this case against them, and the other agrees that its 
findings are convincing. The Court now declines to ap- 
praise the factual difference of this case and holds that 
this case was decided, although not before us, by the J'en- 
nessee case opinion, regardless of any variation of facts. 
This, too, although we have unanimously replied to one 
litigant who sought the benefit of statements therein that 
“The context of the language cited from the Tennessee 
Coal case should be sufficient to indicate that the quoted 
phrases were not intended as a limitation on the Act, and 
have no necessary application to other states of facts.” 
Armour & Co. v. Wantock, 323 U.S. 126, 133. We ought 
not to play fast and loose with the basic implications of 
this Act. 

The “face to face” method, whatever its other defects, is 
a method by which both operators and miners have tried 
to bring about uniformity of labor costs in the different 
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unionized mines and to remove the operator’s resistance 
to improved wage scales based on fear of competition. 
Under this decision there can be no uniform wage in this 
industry except by disregarding the very duty which this 
decision creates to pay each miner for his actual travel 
time. Thus, two men working shoulder to shoulder, but 
entering the mine at different portals must receive either 
different amounts of pay in their envelopes or must stay 
at their productive work a different length of time. Thus, 
too, old mines which have burrowed far from their por- 
tals must shoulder greatly increased labor cost per ton. 
The differential may be sufficient to make successful oper- 
ation of some of the older mines impossible. Mining 
labor has tended to locate its dwellings near its work, and 
the closing of mines results in corresponding dislocations 
of mining labor. These are the considerations, so fully 
set forth in the Houck letter to the Administrator, which 
the Court is disregarding. 

We can not shut our eyes to the consequence of this 
decision which is to impair for all organized labor the credit 
of collective bargaining, the only means left by which 
there could be a reliable settlement of marginal questions 
concerning hours of work or compensation. We have 
just held that the individual workman is deprived of 
power to settle such questions. Brooklyn Savings Bank 
v. O'Neil; Dize v. Maddriz, 324 U.S. 697. Now we hold 
collective bargaining incompetent to do so. It is hard to 
see how the long-range interests of labor itself are ad- 
vanced by a holding that there is no mode by which it 
may bind itself to any specified future conduct, however 
fairly bargained. A genuinely collectively bargained 
agreement as to wages, hours or working conditions is 
not invalidated or superseded by this Act and both em- 
ployer and employee should be able to make and rely 
upon them, and the courts in deciding such cases should 
honor them. 
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We doubt if one can find in the long line of criticized 
cases one in which the Court has made a more extreme 
exertion of power or one so little supported or explained 
by either the statute or the record in the case. Power 
should answer to reason none the less because its fiat is 
beyond appeal. 
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1. An order of a district court in a suit brought by the United States 
under §4 of the Sherman Act against export associations and 
members thereof to restrain violations of the Act, denying a motion 
of the defendants to dismiss, made on the ground that, under §§ 1, 2 
and 5 of the Webb-Pomerene Act, exclusive jurisdiction of the 
matters charged in the complaint is vested in the first instance in 
the Federal Trade Commission, held reviewable here by certiorari 
under § 262 of the Judicial Code. P. 201. 

(a) Where the proceeding is one in respect of which this Court 
has exclusive appellate jurisdiction, an application for a common 
law writ in aid of appellate jurisdiction must be to this Court. 
P. 202. 

(b) The hardship which would be imposed on the defendants 
by a long postponed appellate review, coupled with the attendant 
infringement of the asserted Congressional policy of conferring 
primary jurisdiction on the Commission, together support the ap- 
peal to the discretion of this Court to exercise its power to review 
the ruling of the district court in advance of final judgment. P. 204. 

2. Exercise of the powers conferred on the Federal Trade Commis- 
sion by §5 of the Webb-Pomerene Act—to investigate activities 
of any export association which are believed to be in violation of 
the Sherman Act; if violations are found, to make recommendations 


*Together with No. 1017, California Alkali Export Association 
et al. v. United States, also on certiorari to the District Court of the 
United States for the Southern District of New York. 
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to such association for readjustment of its business; and upon 
failure of the association to comply, to refer its findings and 
recommendations to the Attorney General—is not a prerequisite 
to a suit by the United States against an export association to 
restrain violations of the Sherman Act. P. 205. 

(a) The Webb-Pomerene Act’s grant of power to the Commission 
would curtail the authority of the United States to conduct anti- 
trust suits only if it were deemed an implied repeal pro tanto of § 4 of 
the Sherman Act. Repeals by implication are not favored. P. 209. 

(b) The principle that equity will not lend its aid to a plaintiff 
who has not first exhausted his administrative remedies is inappli- 
cable, since the function of the Commission under § 5 of the Webb- 
Pomerene Act is to investigate, recommend and report. The 
Commission, under that Act, can give no remedy; it can make no 
controlling finding of law or fact; and its recommendation need not 
be followed by any court or administrative or executive officer. 
P. 210. 

58 F. Supp. 785, affirmed. 


CERTIORARI, 324 U.S. 834, to review an order of a district 
court denying a motion of the defendants to dismiss a 
suit brought by the United States to restrain violations 
of the Sherman Act. 


Mr. Wm. Dwight Whitney, with whom Messrs. Leland 
Hazard, David A. Reed, Calvin A. Campbell, Robert T. 
McCracken, Ralph S. Harris, H. G. Hitchcock, H. Webster 
Stull, J. E. F. Wood, F. C. Lowthorp, Bruce Bromley, 
George S. Collins, Fred N. Oliver, Edward D. Lyman and 
Willard P. Scott were on the brief, for petitioners. 


Assistant Attorney General Berge, with whom Assist- 
ant Solicitor General Cox, Messrs. Charles H. Weston and 
Herbert A. Berman were on the brief, for the United 
States. 


Mr. Cuter Justice Stone delivered the opinion of the 
Court. 


This is a suit in the District Court for Southern New 
York, brought by the United States under § 4 of the Sher- 
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man Antitrust Act, 15 U.S. C. § 4, to restrain violations of 
the Act. The defendants, who are petitioners here, are 
two incorporated export associations, thirteen domestic 
members of one or the other, and a British corporation and 
its American subsidiary, all of which are producers of 
alkalies. The bill of complaint alleges that petitioners are 
engaged in a conspiracy to eliminate exports of alkalies to 
the United States by the foreign members of the con- 
spiracy; to restrict or eliminate exports of alkalies by 
domestic producers from the United States to many world 
markets; to prevent independent domestic producers from 
competing with petitioners, in the export of alkalies; to 
restrict their production of alkalies in the United States; 
and to fix prices of caustic soda in the United States, all in 
violation of § 1 of the Sherman Act, 15 U.S.C. § 1. 

The district court denied, 58 F. Supp. 785, petitioners’ 
motion to dismiss the complaint, made on the ground that 
exclusive jurisdiction of the matters charged in the com- 
plaint is vested in the first instance in the Federal Trade 
Commission, under §§ 1, 2, and 5 of the Webb-Pom- 
erene Act of April 10, 1918, ¢. 50, 40 Stat. 516, 15 U.S. C. 
$$ 61, 62, 65. Petitioners then filed here petitions for 
certiorari under § 262 of the Judicial Code, 28 U. S. C. 
§ 377, seeking review of the order of the district court 
denying the motion to dismiss. 

The questions for decision are (1) whether the order 
of the district court, denying petitioners’ motion to dismiss 
the complaint, may appropriately be reviewed here by 
writ of certiorari issued under § 262 of the Judicial Code 
and, if so, (2) whether §§ 1, 2, and 5 of the Webb-Pome- 
rene Act confer primary jurisdiction on the Federal Trade 
Commission, exclusive of that of the district court, to 
pass upon alleged violations of the Sherman Act by export 
associations. 

Section 4 of the Sherman Act invests the several district 
courts with jurisdiction to restrain violations of the Act; 
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and it imposes on district attorneys of the United States, 
under the direction of the Attorney General, the duty to 
institute suits in equity in their respective districts, to 
restrain such violations. But § 2 of the Webb-Pomerene 
Act exempts from the prohibitions of the Sherman Act, 
associations “entered into for the sole purpose of engaging 
in export trade and actually engaged solely in such export 
trade” and also any “agreement made or act done in the 
course of export trade by such association, provided such 
association, agreement, or act is not in restraint of trade 
within the United States, and is not in restraint of the 
export trade of any domestic competitors of such associa- 
tion.” To this is added a second proviso “that such asso- 
ciation does not, either in the United States or elsewhere, 
enter into any agreement, understanding, or conspiracy, 
or do any act which artificially or intentionally enhances 
or depresses prices within the United States of commodi- 
ties of the class exported by such association, or which 
substantially lessens competition within the United States 
or otherwise restrains trade therein.” 

The first. paragraph of § 5 of the Webb-Pomerene Act 
requires each association engaged solely in export trade 
to file with the Federal Trade Commission a statement 
giving information concerning its officers and stockholders 
or members, and its place of business, and a copy of its 
articles of incorporation or its contract of association; the 
association is required to refile annually such statements 
with suitable corrections, and to furnish such further 
specified information as the Commission may from time 
to time request. Section 5 further provides in its second 
paragraph that whenever the Commission shall have 
reason to believe that an export association is violating 
the Sherman Act in the ways excepted by the provisos of 
§ 2 from its exemptions, the Commission shall conduct 
an investigation into the alleged violations. If “it shall 


conclude that the law has been violated, it may make to 
664818°—46——_17 
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such association recommendations for the readjustment 
of its business, in order that it may thereafter maintain its 
organization and management and conduct its business 
in accordance with law.” If the association fails to com- 
ply with the recommendations of the Commission, it 
“shall refer its findings and recommendations to the At- 
torney General of the United States for such action 
thereon as he may deem proper.” * 

Petitioners do not question the district court’s rulings, 
in denying their motion, that the complaint alleges vio- 
lations of the Sherman Act, and that under its allegations 
petitioners are not within any immunity from the Sher- 
man Act secured by § 2 of the Webb-Pomerene Act. Their 
sole contention on the merits is that § 5 of the latter Act, 
by authorizing the proceedings before the Federal Trade 
Commission, deprives the district courts of jurisdiction in 
Sherman Act cases until the Commission has made its 


1 The second paragraph of § 5 of the Webb-Pomerene Act, with 
which we are especially concerned, reads as follows: 

“Whenever the Federal Trade Commission shall have reason to 
believe that an association or any agreement made or act done by 
such association is in restraint of trade within the United States or 
in restraint of the export trade of any domestic competitor of such 
association, or that an association either in the United States or else- 
where has entered into any agreement, understanding, or conspiracy, 
or done any act which artificially or intentionally enhances or depresses 
prices within the United States of commodities of the class exported 
by such association, or which substantially lessens competition within 
the United States or otherwise restrains trade therein, it shal! summon 
such association, its officers, and agents to appear before it, and there- 
after conduct an investigation into the alleged violations of law. Upon 
investigation, if it shall conclude that the law has been violated, it 
may make to such association recommendations for the readjustment 
of its business, in order that it may thereafter maintain its organiza- 
tion and management and conduct its business in accordance with 
law. If such association fails to comply with the recommendations 
of the Federal Trade Commission, said commission shall refer its 
findings and recommendations to the Attorney General of the United 
States for such action thereon as he may deem proper.” 
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investigation and recommendations, the associations have 
failed to comply with them, and the Commission has re- 
ferred its findings and recommendations to the Attorney 


General. 
I 


Petitioners argue that this Court may appropriately 
review the order of the district court by writ of certiorari, 
issued under § 262 of the Judicial Code. They point out 
that § 2 of the ne ae Act of February 11, 1903, as 
amended, 15 U.S. C. § 29, governing appeals in Sherman 
Act cases, makes no provision for appeals from inter- 
locutory orders or judgments, and provides that “an ap- 
peal from the final decree of the district court will lie only 
to the Supreme Court.” See United States v. California 
Canneries, 279 U.S. 553. But it is urged that the district 
court is deprived of its jurisdiction by § 5 of the Webb- 
Pomerene Act, until the Trade Commission has made 
the investigation and followed the further procedure out- 
lined by § 5; that the assertion by the district court of its 
jurisdiction, without awaiting an investigation by the 
Commission, will entail protracted litigation and impose 
on the parties great expense before the error can be cor- 
rected on appeal from the final judgment to this Court. 
All this will be avoided, it is said, by awaiting action 
by the Commission. Hence petitioners insist that the 
case is appropriate for the exercise by this Court of its 
extraordinary power to review the order of the district 
court by writ of certiorari. 

Section 262 of the Judicial Code provides that the 
Supreme Court, circuit courts of appeals and the district 
courts, “shall have power to issue all writs not specifically 
provided for by statute, which may be necessary for the 
exercise of their respective jurisdictions, and agreeable to 
the usages and principles of law.” Under § 262, this 
Court has power, in aid of its appellate jurisdiction, to 
review judgments and orders of the district courts by 
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resort to the common law writs of certiorari, mandamus 
and prohibition. Whitney v. Dick, 202 U.S. 132; Mc- 
Clellan v. Carland, 217 U.S. 268, and cases cited; Jn re 
620 Church Street Corp., 299 U.S. 24, 26, and cases cited; 
Ex parte Peru, 318 U. 8S. 578, and cases cited; House v. 
Mayo, 324 U.S. 42, and cases cited; compare Roche v. 
Evaporated Milk Assn., 319 U.S. 21. These writs are 
granted or withheld in the sound discretion of the Court. 
See Roche v. Evaporated Milk Assn., supra, 25, and cases 
cited. In the usual case this Court will decline to issue 
a writ prior to review in the Circuit Court of Appeals, 
whether by ordinary appeal, Jn re Tampa Suburban R. 
Co., 168 U.S. 583, 588, or by an extraordinary remedy, see 
Ex parte Peru, supra, 584. But where, as here, sole ap- 
pellate jurisdiction lies in this Court, application for a 
common law writ in aid of appellate jurisdiction must be 
to this Court. 

The traditional use of such writs both at common law 
and in the federal courts has been, in appropriate cases, 
to confine inferior courts to the exercise of their prescribed 
jurisdiction or to compel them to exercise their authority 
when it is their duty todo so. Jn re Chetwood, 165 U. 8. 
443, 462 (citing Tidd’s Prac. *398, and Bac. Ab., Certi- 
orari); Whitney v. Dick, supra, 139-140; Ex parte Peru, 
supra, 583, and cases cited.* It is evident that hardship 
is imposed on parties who are compelled to await the cor- 
rection of an alleged error at an interlocutory stage by an 
appeal from a final judgment. But such hardship does 
not necessarily justify resort to certiorari or other of the 
extraordinary writs as a means of review. In such cases 


2 See also Regina v. Yarrington, 1 Salk. 406, 91 Eng. Rep. 353 (Q. B. 
1710); King v. Justices of the West Riding of Yorkshire, 5 T. R. 629, 
101 Eng. Rep. 352 (K. B. 1794); King v. Justices of Somersetshire, 
5 Barn. & Cress. 816, 108 Eng. Rep. 303 (K. B. 1826); King v. Judge 
Clements [1932] 2 K. B. 535; King v. Middlesex Justices [1933] 1 
K. B. 72. 
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appellate courts are reluctant to interfere with decisions 
of lower courts, even on jurisdictional questions, which 
they are competent to decide and which are reviewable in 
the regular course of appeal. Jn re Tampa Suburban 
R. Co., supra; Ex parte Harding, 219 U.S. 363, 369; Roche 
v. Evaporated Milk Assn., supra, 30-31, and cases cited; 
ef. Stoll v. Gottlieb, 305 U. S. 165; Treinies v. Sunshine 
Mining Co., 308 U.S. 66. The writs may not be used as 
a substitute for an authorized appeal; and where, as here, 
the statutory scheme permits appellate review of inter- 
locutory orders only on appeal from the final judgment, 
review by certiorari or other extraordinary writ is not 
permissible in the face of the plain indication of the legis- 
lative purpose to avoid piecemeal reviews. Roche v. 
Evaporated Milk Assn., supra, 30, and cases cited; and see 
Cobbledick v. United States, 309 U.S. 323. 

But the present case is not the ordinary one of hardship 
resulting from overruling a plea in bar or denying a pre- 
liminary motion which, if well founded, would end the 
litigation on the merits—decisions which Congress, in the 
absence of other provisions for appeal, must have con- 
templated would, in the ordinary course, be reviewed on 
appeal from the final judgment. The questions now pre- 
sented involve the propriety of the exercise, by the district 
court, of its equity jurisdiction, and an asserted conflict 
between its jurisdiction and that of an agency of Congress 
said to be charged with the duty of enforcing the antitrust 
laws in the circumstances of the present case. If peti- 
tioners’ motion was well founded, its denial operated to 
thwart the asserted purpose of Congress to afford to export 
associations, which overstep the bounds of the granted im- 
munity, opportunity, with the expert aid of the Trade 
Commission, to retrace their steps, without being sub- 
jected to the penalties of the law. Exercise of its jurisdic- 
tion by the district court would preclude the Commission 
from carrying out its asserted functions of investigation, 
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recommendation and report before any suit by the United 
States. This would be more than the mere denial of the 
right of a suitor such as Congress must have contemplated 
would be corrected by recourse to the prescribed appeal 
procedure. It would be a frustration of the functions 
which Congress has directed the Commission to perform 
and of the policy which Congress presumably sought to 
effectuate by their performance. 

The hardship imposed on petitioners by a long post- 
poned appellate review, coupled with the attendant in- 
fringement of the asserted Congressional policy of con- 
ferring primary jurisdiction on the Commission, together 
support the appeal to the discretion of this Court to exer- 
cise its power to review the ruling of the district court in 
advance of final judgment. The case is analogous to those 
in which this Court has, by writs issued under § 262, re- 
viewed the action of district courts, alleged to be in excess 
of their authority, by which they have foreclosed the 
adjudication of rights or the protection of interests com- 
mitted to the jurisdiction of a state officer or tribunal, see 
In re Chetwood, supra; McClellan v. Carland, supra; Ex 
parte Metropolitan Water Co., 220 U. 8S. 539; Ex parte 
Skinner & Eddy Corp., 265 U. 8. 86; Maryland v. Soper 
(No. 1), 270 U.8.9; Ex parte Northern Pacific R. Co., 280 
U.S. 142; Colorado v. Symes, 286 U.S. 510; or by which 
they have deprived a party of a trial by jury. Ez parte 
Simons, 247 U. 8. 231; Ex parte Peterson, 253 U. S. 
300, 305. 

For these reasons we think the case is an appropriate 
one for review of the district court’s order by certiorari, 
and we pass to the consideration of the merits. 


II 


Petitioners do not deny that the allegations of the com- 
plaint are sufficient to charge violations of the Sherman 
Act not within the exemptions created by § 2 of the Webb- 
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Pomerene Act. The contention is that since the alleged 
violations are being committed by and on behalf of export 
associations which have conformed to § 5 of the latter 
Act, the authority of the United States to maintain the 
suit is suspended until the Federal Trade Commission 
has proceeded against the associations by way of investi- 
gation and, if found appropriate, by way of reeommenda- 
tions to them and reference of its findings to the Attorney 
General, as specified in § 5. 

It is conceded that § 5 contains no explicit restriction on 
the authority of the United States to institute antitrust 
suits in the normal way, nor any explicit requirement that 
resort be had to the Commission prior to the institution 
of such an antitrust suit. Petitioners argue that this is to 
be implied from the structure of the Act, which first, by 
§$ 2, exempts from the Sherman Act certain activities of 
export associations, with specified exceptions; and then 
by the second paragraph of § 5, gives the Commission 
authority, in language substantially identical with that of 
the exceptions in § 2, to investigate such activities as con- 
tinue to be violations of the Sherman Act. It is argued 
that Congress, by authorizing the Commission to inves- 
tigate violations and in appropriate cases to report to the 
Attorney General any violations found, has expressed the 
purpose that the action by the Commission and the Attor- 
ney General should be consecutive and not concurrent. 

It would follow that however strong the evidence, and 
however clear the violation of the Sherman Act, the At- 
torney General must await the action of the Commission, 
which may or may not undertake to proceed with the case, 
and that in any event the Attorney General and the courts 
must abide by the Commission’s determination that there 
are no violations to report. During the twenty-eight 
years between the enactment of the Sherman Act and the 
passage of the Webb-Pomerene Act, the plenary author- 
ity and settled practice of the Department of Justice to 
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institute antitrust suits, without prior proceedings by 
other agencies, became firmly established. A pro tanto 
repeal of that authority, by conferring upon the Commis- 
sion primary jurisdiction to determine when, if at all, 
an antitrust suit may appropriately be brought, would 
require a clear expression of that purpose by Congress. 
United States v. Borden Co., 308 U.S. 188, 198-199, 203- 
206; see also Georgia v. Pennsylvania R. Co., 324 U.S. 
439, 456-457. The Webb-Pomerene Act, as we have said, 
contains no explicit indication to that end. Nor may 
such an implication be readily drawn from the language 
of the statutes, or their legislative history. 

In determining whether the Webb-Pomerene Act cur- 
tailed the then existing authority of the United States to 
bring antitrust suits, it is important to consider what that 
Act did not do, as well as what it did. True, it exempted 
from the antitrust laws some, but not all, acts which would 
otherwise have been violations. But while it empowered 
the Commission to investigate, recommend and report, 
it gave the Commission no authority to make any order 
or impose any prohibition or restraint, or make any bind- 
ing adjudication with respect to these violations. 

This is in marked contrast to the Commission’s power 
to issue cease and desist orders with respect to violations 
of § 5 of the Federal Trade Commission Act, as amended, 
15 U. 8. C. § 45,° and with respect to violations of the 
Clayton Act, §§ 1, 3, 7, 8, 11, as amended, 15 U.S.C. §§ 18, 
14, 18, 19, 21.4 On the other hand, it is consonant with 


3 Section 5 of the Federal Trade Commission Act, as amended, 15 
U. 8. C. § 45, declares that “unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in commerce” are 
unlawful. 

*Section 1 of the Clayton Act, 15 U.S. C. § 13, prohibits certain 
discriminations in price and services; § 3, 15 U.S. C. § 14, certain sales 
or leases where the purchaser is required to refrain from dealing 
with competitors of the seller; §7, 15 U. S. C. § 18, certain acquisi- 
tions by corporations of stocks in other corporations; and §8, 15 
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and closely related to another important function of the 
Commission, which from the beginning has had extensive 
powers to investigate and report on practices which con- 
cern or affect the enforcement of laws relating to trade 
and commerce, including the antitrust laws. Such inves- 
tigations by the Commission have never been deemed pre- 
requisite to antitrust suits by the United States; and there 
is nothing to suggest that Congress, in authorizing the 
Commission to investigate export associations, intended 
to place such investigations on any different footing than 
others, which the Commission had already been authorized 
to conduct. 

It is suggested that Congress could not have contem- 
plated “concurrent jurisdiction” of the Commission and 
the courts, because of the inconvenience to suitors in not 
being afforded an opportunity to mend their ways by 


U.S. C. § 19, certain interlocking directorates. Section 11, 15 U.S.C. 
§ 21, confers on the Commission power to issue cease and desist orders 
with respect to violations of §§ 1, 3, 7 and 8. 

5 Section 6 (e) of the Federal Trade Commission Act, 15 U. S. C. 
§ 46 (e), authorizes the Commission, in language comparable to that 
of § 5 of the Webb-Pomerene Act, “upon the application of the Attor- 
ney General to investigate and make recommendations for the read- 
justment of the business of any corporation alleged to be violating 
the antitrust Acts in order that the corporation may thereafter main- 
tain its organization, management, and conduct of business in accord- 
ance with law.” Section 6 further authorizes the Commission to in- 
vestigate the organization, business, practices and management of any 
corporation engaged in interstate commerce; to require such corpo- 
rations to file annual and special reports and answers to questions 
concerning such matters; to investigate the manner in which corpo- 
rations, defendants in Sherman Act suits brought by the Government, 
have complied with the decrees, and to transmit to the Attorney 
General its “findings and recommendations”; to investigate and 
report, upon the direction of the President or Congress, the facts 
relating to any “violations of the antitrust Acts by any corporation”; 
to investigate trade conditions in foreign countries where trade prac- 
tices may affect our foreign trade, and to report to Congress its 
recommendations. 
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following the Commission’s recommendations. And peti- 
tioners urge that Congress could not have intended con- 
current jurisdiction, since it explicitly provided for it when 
it so desired. Thus $$ 1, 3, 7, and 8 of the Clayton Act, 
as amended, 15 U.S. C. $$ 13, 14, 18, 19, may be enforced 
either by cease and desist orders of the Commission, § 11, 
15 U.S. C. § 21, or by suits in equity instituted by the 
several district attorneys in their respective districts, 
under the direction of the Attorney General, $15, 15 
U.S. C. § 25. 

This argument overlooks the fact that the Commission’s 
authority is to investigate and recommend, not to restrain 
violations of the antitrust laws (save as they may inci- 
dentally be violations of other statutes, which the Com- 
mission may enforce). The Commission, by its investiga- 
tions and recommendations, may render a useful service 
in bringing violations to the attention of the Department 
of Justice or by showing that resort to the courts is un- 
necessary, either because there has been no violation or 
because the associations have satisfactorily corrected their 
trade practices. But the Commission, under the Webb- 
Pomerene Act, does not enforce the antitrust laws; its 
powers are exhausted when it has referred its findings to 
the Attorney General. Indeed, the provisions for such 
reference are necessary not because the Commission has a 
primary jurisdiction, but only because it cannot itself 
enforce the antitrust laws. Further, there is no want of 
specific authority for the United States to enforce the anti- 
trust laws; the violations here alleged are not violations 
of the Webb-Pomerene Act, but of the Sherman Act, and 
it is the latter which provides for suits to be brought by 
the United States. 

But even if the case were one of concurrent jurisdiction, 
we cannot assume that there would be any unseemly 
conflict between the Commission and the Department of 
Justice. Congress has found no such objection to the 
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concurrent jurisdiction to enforce the provisions of the 
Clayton Act to which we have referred. The two agencies 
will seldom act simultaneously. There would be no occa- 
sion for an investigation by the Commission if the Attor- 
ney General had already procured the requisite evidence of 
violations and was ready to proceed with his suit, as is 
said to be the case here. And there is no basis for inter- 
preting the statute as though it had been contrived to 
prevent hostile action rather than to encourage efficient 
cooperation between the Commission and the Department 
of Justice. 

As we have said, the Webb-Pomerene Act’s grant of 
power to the Commission would curtail the authority of 
the United States to conduct antitrust suits only if it were 
deemed to be an implied repeal pro tanto of § 4 of the 
Sherman Act. As we pointed out in United States v. 
Borden Co., supra, 198-199, 203-206, such repeals by im- 
plication are not favored. There we held that provisions 
of the Capper-Volstead Act, 7 U.S. C. $§ 291, 292, com- 
parable to those of §§ 2 and 5 of the Webb-Pomerene Act, 
did not operate to restrict the authority of the United 
States to maintain suits for violation of the antitrust 
laws. 

Sections 1 and 2 of the Capper-Volstead Act, c. 57, 42 
Stat. 388, 7 U. S. C. $$ 291, 292, authorized collective 
marketing by members of agricultural cooperatives but 
empowered the Secretary of Agriculture to issue cease and 
desist orders, upon investigation and findings that any 
such cooperative associations monopolized or restrained 
interstate trade and commerce to such an extent that the 
prices of any agricultural products were thereby unduly 
enhanced. And the Act gave jurisdiction to the district 
courts to enforce the Secretary’s orders. 

This Court rejected the contention that the Capper- 
Volstead Act gave to the Secretary “exclusive jurisdiction” 
to determine in the first instance whether the acts of the 
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cooperatives were violations of the Sherman Act because 
they went beyond the immunity granted by the Capper- 
Volstead Act. And we held for the same reasons, which 
are controlling here, that neither the language nor the 
structure of the Capper-Volstead Act indicated a Con- 
gressional purpose to make the procedure by the Secre- 
tary, which it established, either a substitute for or a 
prerequisite to a suit by the United States under the Sher- 
man Act. A fortiori no such purpose is to be inferred from 
the Webb-Pomerene Act, which has withheld from the 
Commission any authority to enforce the Sherman Act. 

Petitioners appeal to the familiar principle that equity 
will not lend its aid to a plaintiff who has not first ex- 
hausted his administrative remedies. Natural Gas Co. v. 
Slattery, 302 U. 8. 300, 310-311; Myers v. Bethlehem 
Corp., 303 U. 8. 41, 51, and n. 9, and cases cited. And 
especially they urge that the Government may not pro- 
ceed with the prosecution of a Sherman Act case until the 
relevant issues have been submitted to and passed upon 
by an administrative tribunal established by the Govern- 
ment to determine those issues. See United States v. 
Pacific & Arctic Co., 228 U. S. 87, 106-108. To this the 
answer is, as already indicated, that the only function of 
the Federal Trade Commission under § 5 of the Webb- 
Pomerene Act is to investigate, reeommend and report. 
It can give noremedy. It can make no controlling finding 
of law or fact. Its recommendation need not be followed 
by any court or administrative or executive officer. 

Thus the words of the Webb-Pomerene Act and its set- 
ting lend no support to petitioners’ contention. And there 
is nothing in its legislative history to show a Congressional 
purpose to restrict the authority of the United States to 
maintain suits for every kind of violation of the antitrust 
laws. The precise problem presented by the present case 
was not referred to in the committee reports or the debates, 
except in a remark by Senator Pomerene, indicating that 
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the Act does not preclude suits by the United States before 
the Commission has made its investigation. But the 
absence of more extended discussion of the matter is in 
itself persuasive evidence that there was no purpose to 
repeal any portion of § 4 of the Sherman Act. And Con- 
gress’s clear purpose to insure continued and vigorous 
application of the antitrust laws to domestic restraints of 
trade, notwithstanding the Webb-Pomerene Act, is shown 
by the Committee Reports‘ as well as by statements of 
the sponsors of the legislation on the floors of Congress, 
and is a strong indication that there was no thought of 
depriving the Attorney General of any of his powers to 
prosecute antitrust suits. 


6 In response to a question by Senator Weeks, that “assuming... . 
that the conclusion of the commission might be altogether wise, what 
assurance has the commission that the Department of Justice may 
not take a different view and proceed against these combinations 
under the provisions of the Sherman Antitrust Act?”, Senator Pom- 
erene answered: “It might do that.” 55 Cong. Rec. 2788. 

7H. Rep. No. 1118, 64th Cong., Ist Sess., p. 3; S. Rep. No. 1056, 
64th Cong., 2d Sess., pp. 3-4. See also H. Rep. No. 50, 65th Cong., 
Ist Sess., pp. 1,3; S. Rep. No. 109, 65th Cong., Ist Sess., pp. 3-4; Fed- 
eral Trade Commission, Report on Cooperation in American Export 
Trade, (1916) Vol. 1, p. 376, et seq. 

8 Senator Pomerene said, 56 Cong. Rec. 173: “It [the bill] does not 
repeal, it does not affect the Sherman law so far as it applies to do- 
mestic commerce. It strengthens the Sherman law and the Federal 
Trade Commission law, in so far as unfair practices are concerned, 
beyond territorial lines.” And he also said: “this bill does not repeal 
the Sherman law,” and that associations not remaining within the 
immunity granted by § 2 “violate the law of the land.” (p. 172.) 
He said further that such an association “would be subject to the 
jurisdiction of the authorities of this country, including both the 
Federal Trade Commission and the Department of Justice.” (p. 170.) 
Congressman Webb, in discussing the amendment to § 5, said that the 
language of the provisions of §2 “is a perfect preservation of the 
Sherman law in all of its virility within the confines of this country,” 
56 Cong. Ree. 4724, and that associations straying beyond the confines 
of their immunity “are liable both under the Federal Trade Com- 
mission law and the Sherman antitrust law.” 55 Cong. Rec. 3579. 
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We conclude that the United States was authorized to 
bring this suit, and that the Commission’s powers con- 
ferred by § 5 of the Webb-Pomerene Act do not preclude 
the suit before the Commission has acted. The order of 
the district court is therefore 


Affirmed. 


Mr. Justice Roserts concurs in this opinion in respect 
of this Court’s exercise of jurisdiction under § 262 of the 
Judicial Code. He dissents from the decision that the 
District Court had power to hear the cause in the absence 
of an investigation and recommendation by the Federal 
Trade Commission. 





De BEERS CONSOLIDATED MINES, LTD. er at. v. 
UNITED STATES. 


NO. 1189. CERTIORARI TO THE DISTRICT COURT OF THE 
UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK.* 


Argued May 2, 1945.—Decided May 21, 1945. 


In a civil proceeding brought by the United States against foreign 
corporations and individuals, seeking equitable relief upon a charge 
that the defendants were engaged in a conspiracy to restrain and 
monopolize commerce of the United States with foreign nations 
in gem and industrial diamonds, in violation of §§ 1 and 2 of the 
Sherman Act and §73 of the Wilson Tariff Act, the district court 
granted a preliminary injunction restraining the corporate de- 
fendants from withdrawing, selling, transferring, or disposing of 
any property belonging to them in the United States, until the 
cause finally shall have been determined and the defendants shall 
have complied with all orders of the court. Held: 


*Together with No. 1190, Societe Internationale Forestiere et 
Miniere du Congo et al. v. United States, also on certiorari to the 
District Court of the United States for the Southern District of 


New York. 
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1. The order of the district court granting the preliminary in- 
junction was reviewable here by certiorari under § 262 of the 
Judicial Code. P. 217. 

(a) If the preliminary injunction here granted, unless set 
aside, will stand throughout the course of the trial and for an in- 
definite period thereafter, and if the order was beyond the powers 
conferred upon the court, the case is an appropriate one for the 
exercise of jurisdiction by this Court under § 262. United States 
Alkali Export Assn. v. United States, ante, p. 196. P. 217. 

(b) The order did not grant such relief as could be afforded 
by any final injunction, but dealt with matters lying wholly outside 
the issues in the case; no decision of the suit on the merits could 
redress any injury done by the order; and unless it can be reviewed 
under § 262 it can never be corrected if beyond the power of the 
trial court. P. 217. 

2. The preliminary injunction here issued was not authorized 
by statute or by the usages of equity, and the order granting it 
must be reversed. P. 219. 

(a) Rule 70 of the Rules of Civil Procedure, which permits 
the issue of a writ of attachment or sequestration against the prop- 
erty of a disobedient party to compel satisfaction of a judgment, is 
operative only after a judgment is entered. P. 218. 

(b) The preliminary injunction here issued was not authorized 
by § 4 of the Sherman Act or by § 262 of the Judicial Code. P. 218. 

(c) The preliminary injunction here issued deals with a matter 
lying wholly outside the issues in the suit; it deals with property 
which in no circumstances can be dealt with in any final injunction 
that may be entered. P. 220. 

(d) Cases involving interlocutory injunctions granted with 
respect to funds or property which would have been the subject of 
the provisions of final decrees, and cases involving injunctions by 
federal courts to restrain interference with their jurisdiction, do not 
sustain the preliminary injunction here issued. P. 220. 

(e) The practice in respect of writs of ne exeat is not analo- 
gous. P. 221. 

(f) Since under the circumstances the district court is without 
jurisdiction to demand security, it is equally without authority to 
compel the furnishing of a bond by the seizure of property. P. 222. 

Reversed. 


CERTIORARI, 324-U. S. 839, to review an order of the dis- 
trict court granting a preliminary injunction against de- 
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fendants in a suit brought by the United States to restrain 
alleged violations of the Sherman Act and the Wilson 
Tariff Act. 


Mr. Wm. Dwight Whitney, with whom Mr. Robert T. 
Swaine was on the brief, for petitioners in No. 1189. 
Mr. John M. Harlan, with whom Mr. John E. F. Wood 
was on the brief, for petitioners in No. 1190. 


Mr. Herbert A. Berman, with whom Assistant Solicitor 
General Cox, Assistant Attorney General Berge and Mr. 
Edward S. Stimson were on the brief, for the United 
States. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


These cases come before the court on petitions for 
certiorari presented pursuant to § 262 of the Judicial 
Code.’ Each petition is by several of the defendants in 
a single suit pending in the District Court. 

Two matters are presented: the propriety of review of 
the action below by certiorari, and the alleged excess 
of jurisdiction by the court below in making the order 
of which the petitioners complain. An understanding of 
the issues requires a statement of the nature of the suit 
and of the order made. 

The United States filed a complaint in the District 
Court against the three petitioners in No. 1189, which 
are corporations organized under the laws of South Africa; 
the petitioners in No. 1190, which are respectively cor- 
porations organized under the laws of the Belgian Congo 
and under the laws of Portugal; and four other corpora- 
tions, one organized under the laws of Belgium, one under 
the laws of the Belgian Congo, and two under the laws 
of the United Kingdom of Great Britain and Northern 


198 U.S. C. §377. 
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Ireland, and seven individuals respectively characterized 
as stockholder, or stockholder and director, or stockholder 
and employee, or managing agent, or managing director 
of one or more of the corporations. The complaint sought 
equitable relief based upon a charge that the defendants 
were engaged in a conspiracy to restrain and monopolize 
the commerce of the United States with foreign nations 
in gem and industrial diamonds, in violation of §§ 1 and 2 
of the Sherman Act * and § 73 of the Wilson Tariff Act.* 
The complaint alleged that all of the corporate defendants 
were doing business within the United States. 

With the complaint the United States filed a motion 
for a preliminary injunction in which it prayed that all 
of the corporate defendants be restrained from withdraw- 
ing from the country any property located in the United 
States, and from selling, transferring or disposing of any 
property in the United States “until such time as this 
Court shall have determined the issues of this case and 
defendant corporations shall have complied with its 
orders.” The reason given in support of the motion 
was: 

“The injury to the United States of America from the 
withdrawal of said deposits, diamonds or other property 
would be irreparable because sequestration of said prop- 
erty is the only means of enforcing this Court’s orders or 
decree against said foreign corporate defendants. The 
principal business of said defendants is carried on in 
foreign countries and they could quickly withdraw their 
assets from the United States and so prevent enforcement 
of any order or decree which this Court may render.” 

Amongst other supporting papers was an affidavit by 
counsel for the United States which stated that “the in- 
vestigation which he has made shows the foreign corporate 
defendants named herein have endeavored to avoid sub- 


296 Stat. 209 as amended 15 U.S. C. §§ 1, 2. 


8 28 Stat. 570 as amended 15 U.S.C. §8. 
664818°—_46—_18 
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jecting themselves to the jurisdiction of the ccurts of the 
United States by making their sales abroad only and re- 
quiring customers to pay in advance for all purchases.” 

There was also a motion for a restraining order without 
notice. The requested restraining order was issued and 
served on a number of banks; one, a bank in which De 
Beers had, the same day, established a credit of $59,320; 
others in which Forestiere had credits of approximately 
$632,000. Bank credits of petitioner Diamantes affected 
aggregate approximately $47,000. Both the two last 
named petitioners had purchased machinery and supplies 
in the United States of an approximate value of $100,000, 
which were covered by the injunction. Upon a showing 
that as the corporate defendants were foreign corporations 
and would be required to obtain information and affidavits 
in support of their contention that service of process in 
the suit had not been made upon them, and in support of 
other motions addressed to failure to state a cause of action 
under the statutes, time to plead or answer was extended; 
and the injunction was from time to time modified and 
continued. Counsel for the petitioners, appearing spe- 
cially, moved for dissolution of the injunction. The case 
was heard on affidavits and oral argument, the application 
was denied, and the injunction was continued in force. 
Thereupon the petitioners applied to this court for cer- 
tiorari under § 262. That section provides in part: 

“The Supreme Court, the circuit courts of appeals, and 
the district courts shall have power to issue all writs not 
specifically provided for by statute, which may be neces- 
sary for the exercise of their respective jurisdictions, and 
agreeable to the usages and principles of law.” 

All the petitioners attack the order as in substance a 
sequestration of property beyond the power of the court 
and an abuse of discretion in the circumstances. The peti- 
tioners in No. 1189 also seek a reversal on the ground that 
the complaint does not state a claim cognizable by United 
States courts and that the affidavits filed by these peti- 
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tioners establish that the court below has no jurisdiction 
over the persons of the defendants. It is obvious from 
the record that these contentions are still open in the 
court below and that court has not yet passed upon them. 
In the view we take of the case it is unnecessary for us 
presently to consider them. 

In United States Alkali Export Assn. v. United States, 
ante, p. 196, the court has discussed the propriety of re- 
view under § 262 in a suit brought under the Anti-Trust 
laws where there is a substantial question whether the 
District Court has jurisdiction of a suit which it has re- 
tained for trial on the merits. What is there said applies 
in this instance. If the preliminary injunction here 
granted, unless set aside, will stand throughout the course 
of the trial and for an indefinite period after its termina- 
tion, and if the order was beyond the powers conferred 
upon the court, it is plain, under the decisions mentioned, 
that the petitions present an appropriate case for the exer- 
cise of our jurisdiction under § 262. As hereafter noted 
the order in question was not made to grant interlocutory 
relief such as could be afforded by any final injunction, 
but is one respecting a matter lying wholly outside the 
issues in the case; no decision of the suit on the merits can 
redress any injury done by the order; and therefore unless 
it can be reviewed under § 262 it can never be corrected 
if beyond the power of the court below.*’ When Congress 
withholds interlocutory reviews, § 262 can, of course, not 
be availed of to correct a mere error in the exercise of con- 
ceded judicial power. But when a court has no judicial 
power to do what it purports to do—when its action is 
not mere error but usurpation of power—the situation 
falls precisely within the allowable use of § 262. We pro- 
ceed, therefore, to inquire whether the District Court is 
empowered to enter the order under attack. 


*See In re Chet wood, 165 U. 8. 443, 462; Maryland v. Soper, 270 
U.S. 9, 30. 
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Although the Government based its motion upon the 
theory that the entry of the requested injunction would 
amount to a sequestration of the defendants’ assets, and 
so argued in the court below, it has abandoned that posi- 
tion, because Rule 70 of the Rules of Civil Procedure,’ 
which permits the issue of a writ of attachment or seques- 
tration against the property of a disobedient party to 
compel satisfaction of a judgment, is operative sated after 
a judgment is entered. 

The Government disclaims any benefit of Rule 64, which 
provides for an attachment at the commencement of, or 
during the course of, an action for the purpose of securing 
payment of any judgment ultimately obtained, under 
and in accordance with the law of the state in which the 
court sits or under any existing federal statute. It is ad- 
mitted that there is no applicable federal statute and that, 
under the law of New York, an attachment may issue only 
in an action seeking a money judgment and will not issue 
in an equity suit such as the instant one.® 

The court below deduced the power to grant the injunc- 
tion from § 4 of the Sherman Act‘ and from § 262 of the 
Judicial Code, the section under which petitioners seek 
review in this court. The respondent seeks to sustain the 
injunction under the same statutory provisions. 

Section 4 of the Sherman Act confers jurisdiction on 
District Courts “to prevent and restrain violations of this 
act.”” That jurisdiction, as we have held,’ is to be exer- 
cised according to the general principles which govern 


528 U.S.C. foll. § 723¢e. 

®°N. Y. Civil Practice Act § 902; 7 Carmody, New York Practice, 
§ 309; Thorington v. Merrick, 101 N. Y. 5, 3 N. E. 794; Brown v. 
Chaminade Velours, 176 Misc. 238, 26 N. Y.S. 2d 1009; Avery v. Avery, 
119 App. Div. 698, 104 N. Y. 8. 290. Compare Lazenby v. Codman, 
28 F. Supp. 949; Shiel v. Patrick, 59 F. 992. 

715 U.S.C. § 4. 

8 Appalachian Coals v. United States, 288 U.S. 344, 377. 
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the granting of equitable relief. Since it confers no new 
or different power than those traditionally exercised by 
courts of equity, we are remitted to examination of the 
practice of such courts, unless § 262 has enlarged those 
powers. That section empowers District Courts to issue 
all writs not specifically provided for by statute which may 
be necessary for the exercise of their respective jurisdic- 
tions and agreeable to the usages and principles of law. It 
turns out, therefore, that we are again remitted to an in- 
quiry as to what is the usage, and what are the principles 
of equity applicable in such a case. 

Preliminary to a discussion of the course of decision in 
chancery it will be well to note exactly what is the sub- 
stance of the injunction, since the name given to the 
process is not determinative. In truth the purpose and 
effect of the injunction is to provide security for perform- 
ance of a future order which may be entered by the court. 
Its issue presupposes or assumes the following things: (1) 
that the court has obtained jurisdiction of the persons of 
the defendants; (2) that it may be found and adjudged 
that the United States has stated a cause of action in its 
complaint; (3) that a decree may be entered after trial 
on the merits enjoining and restraining the defendants 
from certain future conduct; (4) that the defendants may 
disobey the decree entered; (5) that a proceeding may be 
instituted for contempt and will result adversely to the 
defendants; (6) that a fine may be imposed; (7) that the 
defendants may neglect or refuse to pay the fine; (8) that 
an execution issued for the collection of the fine pursuant 
to 18 U. 8. C. 569 may be ineffectual to seize property or 
money of the defendants in liquidation of the fine, unless 
the moneys and properties covered by the injunction are 
held to await the event. 

Under the Sherman Act and the Wilson Tariff Act, the 
District Court has-no jurisdiction in this suit to enter a 
money judgment. Its only power is to restrain the future 
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continuance of actions or conduct intended to monopolize 
or restrain commerce. It, of course, has the power, pend- 
ing final action in this respect, to restrain action or conduct 
violative of the statute. A preliminary injunction is 
always appropriate to grant intermediate relief of the 
same character as that which may be granted finally. The 
injunction in question is not of this character. It is not 
an injunction in the cause, and it deals with a matter lying 
wholly outside the issues in the suit. It deals with prop- 
erty which in no circumstances can be dealt with in any 
final injunction that may be entered. It is not a form of 
seizure of property used in offending against the statute, 
for the property is not such as might be seized under § 6 
of the Sherman Act,’ or under § 76 of the Wilson Act, 
and the complaint and affidavits do not purport so to 
charge. This process is, and can only be, sustained as a 
method of providing security for compliance with other 
process which conceivably may be issued for satisfaction 
of a money judgment for contempt. 

The parties agree that neither of them can find any 
decision or textbook authority for the requisition of such 
security on the footing of a complaint in equity. The 
respondent refers us to certain cases as analogous but, 
upon examination, they are all found to be cases in which 
an interlocutory injunction was granted with respect 
to a fund or property which would have been the subject 
of the provisions of any final decree in the cause," or 
against action which would ultimately have been subject 
to injunction by final decree.” The Government also 
refers us to cases where federal courts have enjoined inter- 


15 U.S.C. §6. 

15 U.S.C. $11. 

1 Deckert v. Independence Corp., 311 U.S. 282. 

12 Looney v. Eastern Texas R. Co., 247 U.S. 214; Ohio Oil Co. v. 
Conway, 279 U.S. 813; Virginian R. Co. v. System Federation, 300 
U.S. 515; Gibbs v. Buck, 307 U.S. 66. 
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ference with their jurisdiction.” Thus it argues that a 
court of equity has inherent power to protect its jurisdic- 
tion. The fallacy, in the application of the principle here, 
is that, if service of the defendants is properly obtained, 
and if the complaint states a cause of action, no one ques- 
tions the jurisdiction of the District Court to enter an 
appropriate injunction against future conduct violative 
of the Anti-Trust Acts. The injunction here granted can- 
not aid or protect this exercise of its powers, and is not 
intended to do so. 

Federal and State courts appear consistently to have 
refused relief of the nature here sought.’* The Govern- 
ment nevertheless urges that equity should extend its 
jurisdiction for the purpose envisaged in the issue of the 
injunction and advances several reasons in support of its 
position. It suggests that, by analogy to the practice of 
issuing writs ne exeat,’’ the court, if it would restrain, by 
such a writ, an individual defendant in a similar case, 
should restrain the removal of the property of a corporate 
defendant from the jurisdiction. The analogy is not a 
helpful one, for the writ ne exeat would not be issued in 
a case of this sort where the defendant presently owes no 
debt to the complainant nor is under any fixed duty by 


18 This power has often been exercised in cases where a court of 
equity has first taken jurisdiction of a res and where some other court 
has thereafter essayed to deal with that res. See, e.g. Wabash R. Co. 
v. Adelbert College, 208 U.S. 38, 45; Palmer v. Texas, 212 U.S. 118, 
129, 130; Princess Lida v. Thompson, 305 U.S. 456, 467. 

14 Martin v. Berry Sons’ Co., 83 F. 2d 857; Cities Service Co. v. 
McDowell, 13 Del. Ch. 109, 116 A. 4; Wahlgren v. Bausch & Lomh 
Optical Co., 77 F. 2d 121; Campbell v. Ernest, 64 Hun 188, 19 N. Y. 
8. 123; Platt v. Elias, 101 App. Div. 518, 91 N. Y. S. 1079; Maine 
Products Co. v. Alexander, 115 App. Div. 112, 100 N. Y. 8. 711; 
Golden v. Tauster, 68 Mise. 459, 125 N. Y. 8. 83; Wright Co. v. Aero 
Corp., 128 N. Y. 8. 726; Broadfoot v. Miller, 106 Mise. 455, 174 
N. Y. S. 497; compare Gordon v. Washington, 295 U. 8. 30, 37. 

15 See 28 U.S.C. § 376. 








222 OCTOBER TERM, 1944. 


Opinion of the Court. 325 U.S. 


reason of the receipt of moneys to account to the com- 
plainant therefor.”® 

The Government urges that the supposed hardship im- 
posed upon the defendants by the entry of the injunction 
is exaggerated; that, by giving a bond, the defendants 
could release their moneys and property. To this there 
are several sufficient answers. If the court is without 
jurisdiction to demand security under the circumstances 
presented, it is equally without authority to compel the 
proffer of a bond by the seizure of property. If the process 
be justified in the present posture of the case, there is 
nothing to prevent other and further seizures of property 
or money brought into the United States in connection 
with transactions unrelated to any supposed violation of 
the Anti-Trust laws. Moreover, the very indefiniteness 
of the obligation, the remoteness of any possible exonera- 
tion of the surety, and the citizenship of the defendants 
would, as common experience tells us, require the posting 
of collateral with any bondsman, which would, in effect, 
tie up assets of value equal to that of those frozen by the 
injunction. 

To sustain the challenged order would create a prece- 
dent of sweeping effect. This suit, as we have said, is not 
to be distinguished from any other suit in equity. What 
applies to it applies to all such. Every suitor who resorts 
to chancery for any sort of relief by injunction may, on a 
mere statement of belief that the defendant can easily 
make away with or transport his money or goods, impose 
an injunction on him, indefinite in duration, disabling him 
to use so much of his funds or property as the court deems 
necessary for security or compliance with its possible de- 
cree. And, if so, it is difficult to see why a plaintiff in any 
action for a personal judgment in tort or contract may not, 
also, apply to the chancellor for a so-called injunction 
sequestrating his opponent’s assets pending recovery and 


16 Ginsberg & Sons vy. Popkin, 285 U.S. 204, 208. 
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satisfaction of a judgment in such a law action. No relief 
of this character has been thought justified in the long 
history of equity jurisprudence. 

We are of opinion that the injunction issued in this case 
is not authorized either by statute or by the usages of 
equity and that the decree granting the injunction should 
be reversed. 


Mr. Justice Dovctas, with whom Mr. Justice Buack, 
Mr. Justice Murpuy and Mr. Justice RUTLEDGE concur, 
dissenting. 


I think the writ should be dismissed. For I do not 
think this is a proper case in which to exercise our juris- 
diction under § 262 of the Judicial Code, 28 U. S. C. 
§ 377. 

Our jurisdiction under § 262 has been fully reviewed by 
the Chief Justice in U. S. Alkali Export Assn. v. United 
States, ante, p. 196. I agree that the exercise of our ex- 
traordinary jurisdiction was appropriate in that case. For 
the question presented not only went to the jurisdiction of 
the District Court to entertain the suit. If the defendants 
in that suit were right in their contention, a trial on the 
merits would have frustrated the statutory scheme which 
Congress had designed for the control of anti-trust 
activities. 

But there is no such extraordinary situation presented 
here. This is precisely the kind of decree which Congress 
by the Expediting Act of February 11, 1903, as amended, 
15 U.S. C. § 29, intended should not be brought here for 
review. With reference to the change made by that Act, 
Mr. Justice Brandeis speaking for the Court in United 
States v. California Cooperative Canneries, 279 U. 8. 553, 
558, said: “These provisions governing appeals in general 
were amended by the Expediting Act so that in suits in 
equity under the Anti-Trust Act ‘in which the United 
States is complainant,’ the appeal should be direct to this 
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Court from the final decree in the trial court. Thus, Con- 
gress limited the right of review to an appeal from the 
decree which disposed of all matters, see Collins v. Miller, 
252 U.S. 364; and it precluded the possibility of an appeal 
to either court from an interlocutory decree.” 

To allow this appeal is to defeat that policy. Long ago 
in Bank of Columbia v. Sweeney, 1 Pet. 567, 569, Chief 
Justice Marshall stated that an allowance of an appeal 
from an interlocutory ruling where Congress permitted 
an appeal only from a final judgment would be a “plain 
evasion” of the Act of Congress. We made a like ruling 
only recently in Roche v. Evaporated Milk Assn., 319 U.S. 
21, 30, where we said: “Where the appeal statutes estab- 
lish the conditions of appellate review, an appellate court 
cannot rightly exercise its discretion to issue a writ whose 
only effect would be to avoid those conditions and thwart 
the Congressional policy against piecemeal appeals in 
criminal eases.” 

The present case presents no issue which warrants a 
departure from that long settled practice. This case raises 
no question of grave public importance. It is by no means 
comparable to Ex parte United States, 287 U. S. 241, 
where the interlocutory decree was equivalent to a denial 
of the absolute right of the government to put the accused 
on trial. It is wholly unlike the cases cited in U.S. Alkali 
Export Assn. v. United States, supra, where writs were 
issued under § 262 to review interlocutory orders which 
foreclosed the adjudication of rights entrusted to the 
jurisdiction of a state tribunal or which deprived a party 
of his basic right of trial by jury. The public importance 
of the present question is not apparent. The actual hard- 
ship imposed upon the defendants is no more than the 
cost of procuring a bond. It has always been assumed 
that mere hardship or inconvenience alone was not suffi- 
cient to justify resort to the extraordinary course of review 
by way of § 262. U.S. Alkali Export Assn. v. United 
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States, supra. Is the inconvenience of private litigants to 
be the newly found ground for evading the Expediting 
Act? 

The reason advanced for departing from the long stand- 
ing practice is that “the order was beyond the powers 
conferred upon the court.” By that test every interlocu- 
tory order which is wrong can be reviewed here under 
§ 262. That is novel doctrine. That seems to be the test 
for the Court says that the order can now be reviewed 
because it involves “a matter lying wholly outside the 
issues in the case.” In other words, we look to the merits 
and take the case under § 262 if it appears that the District 
Court exceeded its authority. But it always exceeds its 
authority when it abuses its discretion. Thus we must 
now entertain these appeals on interlocutory orders, 
though Congress said we should not, in order to determine 
whether the District Court kept within bounds. Certainly 
Congress knew that some interlocutory orders might be 
erroneous when it chose to make them non-reviewable. It 
did not draw the distinction now suggested between inter- 
locutory orders which are an abuse of conceded judicial 
power and interlocutory orders which otherwise exceed 
judicial authority. Congress moreover knew that if im- 
mediate review of interlocutory orders could not be had, 
no decision on the merits might be able to “redress any 
injury done by the order.” But that was the choice which 
itmade. We should respect it. 

The decision, if followed, will open the flood gates to 
review of interlocutory decrees. It circumvents the pol- 
icy of Congress to restrict review in these cases to final 
judgments. 
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A man and a woman, domiciled in North Carolina, left their 
spouses in North Carolina, obtained decrees of divorce in Nevada, 
married and returned to North Carolina to live. Prosecuted in 
North Carolina for bigamous cohabitation, they pleaded the Nevada 
divorce decrees in defense but were convicted. Held that, upon 
the record, the judgments of conviction were not invalid as denying 
the Nevada divorce decrees the full faith and credit required by 
Art. IV, § 1 of the Constitution. Pp. 234, 236. 

A decree of divorce rendered in one State may be collaterally im- 
peached in another by proof that the court which rendered the decree 
had no jurisdiction, even though the record of the proceedings in that 
court purports to show jurisdiction. P. 229. 


. Under our system of law, judicial power to grant a divoree—juris- 


diction, strictly speaking—is founded on domicil. P. 229. 


. As to the truth or existence of a fact, like that of domicil, upon 


which depends the power to exert judicial authority, a State not a 
party to the exertion of such judicial authority in another State but 
seriously affected by it has a right, when asserting its own unques- 
tioned authority, to ascertain the truth or existence of that crucial 
fact. P. 230. 


. Punishment of a person for an act as a crime when ignorant of the 


facts making it so, does not involve a denial of due process. P. 238. 


3. The prior decision of this Court in this case, Williams v. North 


Carolina, 317 U. S. 287, did not foreclose a second trial upon the 
issue of domicil. P. 239. 


224 N.C. 183, 29 S. E. 2d 744, affirmed. 


CERTIORARI, 322 U.S. 725, to review a judgment affirm- 


ing judgments of conviction of bigamous cohabitation. 


Mr. W. H. Strickland for petitioners. 


Hughes J. Rhodes, Assistant Attorney General of North 
Carolina, with whom Harry McMullan, Attorney General, 
and Mr. J. E. Tucker were on the brief, for respondent. 
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Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


This case is here to review judgments of the Supreme 
Court of North Carolina, affirming convictions for big- 
amous cohabitation,’ assailed on the ground that full faith 
and credit, as required by the Constitution of the United 
States, was not accorded divorces decreed by one of the 
courts of Nevada. Walliams v. North Carolina, 317 U.S. 
287, decided an earlier aspect of the controversy. It was 
there held that a divorce granted by Nevada, on a finding 
that one spouse was domiciled in Nevada, must be re- 
spected in North Carolina, where Nevada’s finding of 
domicil was not questioned, though the other spouse had 
neither appeared nor been served with process in Nevada 
and though recognition of such a divorce offended the 
policy of North Carolina. The record then before us did 
not present the question whether North Carolina had the 
power “to refuse full faith and credit to Nevada divorce 
decrees because, contrary to the findings of the Nevada 
court, North Carolina finds that no bona fide domicil was 
acquired in Nevada.” Walliams v. North Carolina, supra, 
at 302. This is the precise issue which has emerged after 
retrial of the cause following our reversal. Its obvious 
importance brought the case here. 322 U.S. 725. 

The implications of the Full Faith and Credit Clause, 
Article IV, § 1 of the Constitution,’ first received the sharp 


1The prosecution was under § 14-183 of the General Statutes of 
North Carolina (1943): “If any person, being married, shall contract 
a marriage with any other person outside of this state, which mar- 
riage would be punishable as bigamous if contracted within this state, 
and shall thereafter cohabit with such person in this state, he shall 
be guilty of a felony and shall be punished as in cases of bigamy. 
Nothing contained in this section shall extend . . . to any person who 
at the time of such second marriage shall have been lawfully divorced 
from the bond of the first marriage . . .” 

2“Full Faith and Credit shall be given in each State to the public 
Acts, Records, and judicial Proceedings of every other State.” 
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analysis of this Court in Thompson v. Whitman, 18 Wall. 
457. Theretofore, uncritical notions about the scope of 
that Clause had been expressed in the early case of Mills 
v. Duryee, 7 Cranch 481. The “doctrine” of that case, as 
restated in another early case, was that “the judgment of a 
state court should have the same credit, validity, and effect, 
in every other court in the United States, which it had in 
the state where it was pronounced.” Hampton v. M’Con- 
nel, 3 Wheat. 234, 235. This utterance, when put:to the 
test, as it was in Thompson v. Whitman, supra, was found 
to be too loose. Thompson v. Whitman made it clear that 
the doctrine of Mills v. Duryee comes into operation only 
when, in the language of Kent, “the jurisdiction of the 
court in another state is not impeached, either as to the 
subject matter or the person.”” Only then is “the record 
of the judgment . . . entitled to full faith and credit.” 
1 Kent, Commentaries (2d ed., 1832)* 261 n. b. The es- 
sence of the matter was thus put in what Thompson v. 
Whitman adopted from Story: “ ‘The Constitution did 
not mean to confer [upon the States] a new power or 
jurisdiction, but simply to regulate the effect of the ac- 
knowledged jurisdiction over persons and things within 
their territory.’”* 18 Wall. 457, 462. In short, the Full 
Faith and Credit Clause puts the Constitution behind a 
judgment instead of the too fluid, ill-defined concept of 
“comity.” * 


’It is interesting to note that this more critical analysis by Mr. 
Justice Story of the nature of the Full Faith and Credit Clause first 
appeared in 1833, twenty years after his loose characterization in 
Mills v. Duryee, supra. 3 Story, Commentaries on the Constitution 
(Ist ed., 1833) p. 183. 

*“There is scarcely any doctrine of the law which, so far as 
respects formal and exact statement, is in a more unreduced and 
uncertain condition than that which relates to the question what force 
and effect should be given by the courts of one nation to the judg- 
ments rendered by the courts of another nation.” James C. Carter 
and Elihu Root, Appellants’ brief, p. 49, in Hilton v. Guyot, 159 U. S. 
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But the Clause does not make a sister-State judgment 
a judgment in another State. The proposal to do so was 
rejected by the Philadelphia Convention. 2 Farrand, The 
Records of the Federal Convention of 1787, 447-48.° “To 
give it the force of a judgment in another state, it must 
be made a judgment there.” M’Elmoyle v. Cohen, 13 Pet. 
312, 325. It can be made a judgment there only if the 
court purporting to render the original judgment had 
power to render such a judgment. A judgment in one 
State is conclusive upon the merits in every other State, 
but only if the court of the first State had power to pass 
on the merits—had jurisdiction, that is, to render the 
judgment. 

“Tt is too late now to deny the right collaterally to im- 
peach a decree of divorce made in another State, by proof 
that the court had no jurisdiction, even when the record 
purports to show jurisdiction .. .” It was “toolate” more 
than forty years ago. German Savings Society v. Dor- 
mitzer, 192 U.S. 125, 128. 

Under our system of law, judicial power to grant a 
divorce—jurisdiction, strictly speaking—is founded on 
domicil. Bell v. Bell, 181 U.S. 175; Andrews v. Andrews, 
188 U. 8S. 14. The framers of the Constitution were 
familiar with this jurisdictional prerequisite, and since 
1789 neither this Court nor any other court in the English- 
speaking world has questioned it. Domicil implies a 
nexus between person and place of such permanence as to 
control the creation of legal relations and responsibilities of 
the utmost significance. The domicil of one spouse within 
a State gives power to that State, we have held, to dis- 


113. See, as to “comity,” Loucks v. Standard Oil Co., 224 N. Y. 
99, 120 N. E. 198. 

5 The reach of Congressional power given by Art. IV, § 1 is not 
before us. See Jackson, ‘Full Faith and Credit—the Lawyer’s Clause 
of the Constitution (1945) 45 Col. L. Rev. 1, 21-24; Cook, Logical 
and Legal Bases of Conflict of Laws (1942) 98 et seq. 
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solve a marriage wheresoever contracted. In view of Wil- 
liams v. North Carolina, supra, the jurisdictional require- 
ment of domicil is freed from confusing refinements about 
“matrimonial domicil,’ see Davis v. Davis, 305 U. S. 32, 
41, and the like. Divorce, like marriage, is of concern not 
merely to the immediate parties. It affects personal rights 
of the deepest significance. It also touches basic inter- 
ests of society. Since divorce, like marriage, creates a 
new status, every consideration of policy makes it desirable 
that the effect should be the same wherever the question 
arises. 

It is one thing to reopen an issue that has been settled 
after appropriate opportunity to present their contentions 
has been afforded to all who had an interest in its adjudi- 
cation. This applies also to jurisdictional questions. 
After a contest these cannot be relitigated as between the 
parties. Forsyth v. Hammond, 166 U.S. 506, 517; Chicago 
Life Ins. Co. v. Cherry, 244 U. 8. 25, 30; Davis v. Davis, 
supra. But those not parties to a litigation ought not to 
be foreclosed by the interested actions of others; especially 
not a State which is concerned with the vindication of its 
own social policy and has no means, certainly no effective 
means, to protect that interest against the selfish action 
of those outside its borders. The State of domiciliary 
origin should not be bound by an unfounded, even if not 
collusive, recital in the record of a court of another State. 
As to the truth or existence of a fact, like that of domicil, 
upon which depends the power to exert judicial authority, 
a State not a party to the exertion of such judicial au- 
thority in another State but seriously affected by it has 
a right, when asserting its own unquestioned authority, to 
ascertain the truth or existence of that crucial fact.° 


® We have not here a situation where a State disregards the adjudi- 
cation of another State on the issue of domicil squarely litigated in a 
truly adversary proceeding. 
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These considerations of policy are equally applicable 
whether power was assumed by the court of the first State 
or claimed after inquiry. This may lead, no doubt, to con- 
flicting determinations of what judicial power is founded 
upon. Such conflict is inherent in the practical applica- 
tion of the concept of domicil in the context of our federal 
system.’ See Worcester County Co. v. Riley, 302 U. 8S. 
292; Texas v. Florida, 306 U.S. 398; District of Columbia 
v. Murphy, 314 U. 8. 441. What was said in Worcester 
County Co. v. Riley, supra, is pertinent here. “Neither 
the Fourteenth Amendment nor the full faith and credit 
clause requires uniformity in the decisions of the courts of 
different states as to the place of domicil, where the exer- 
tion of state power is dependent upon domicil within its 
boundaries.” 3802 U.S. 292,299. Ifa finding by the court 
of one State that domicil in another State has been aban- 
doned were conclusive upon the old domiciliary State, the 
policy of each State in matters of most intimate concern 
could be subverted by the policy of every other State. 
This Court has long ago denied the existence of such de- 
structive power. The issue has a far reach. For domicil 
is the foundation of probate jurisdiction precisely as it is 
that of divorce. The ruling in Tilt v. Kelsey, 207 U.S. 
43, regarding the probate of a will, is equally applieable 
to a sister-State divorce decree: “the full faith and eredit 
due to the proceedings of the New Jersey court do not 
require that the courts of New York shall be bound by its 
adjudication on the question of domicil. On the contrary, 
it is open to the courts of any State in the trial of a col- 
lateral issue to determine upon the evidence produced the 
true domicil of the deceased.” 207 U.S. 43, 53. 


7 Since an appeal to the Full Faith and Credit Clause raises ques- 
tions arising under the Constitution of the United States, the proper 
criteria for ascertaining domicil, should these be in dispute, become 
matters for federal determination. See Hinderlider v. La Plata Co., 
304 U. 8. 92, 110. 

664818°—46-—19 
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Although it is now settled that a suit for divorce is not 
an ordinary adversary proceeding, it does not promote 
analysis, as was recently pointed out, to label divorce pro- 
ceedings as actions in rem. Williams v. North Carolina, 
supra, at 297. But insofar as a divorce decree partakes of 
some of the characteristics of a decree in rem, it is mislead- 
ing to say that all the world is party to a proceeding in rem. 
See Brigham v. Fayerweather, 140 Mass. 411, 413, 5 N. E. 
265, quoted in Tilt v. Kelsey, supra, at 52. All the world 
is not party to a divorce proceeding. What is true is that 
all the world need not be present before a court granting 
the decree and yet it must be respected by the other forty- 
seven States provided—and it is a big proviso—the condi- 
tions for the exercise of power by the divorce-decreeing 
court are validly established whenever that judgment is 
elsewhere called into question. In short, the decree of 
divorce is a conclusive adjudication of everything except 
the jurisdictional facts upon which it is founded, and 
domicil is a jurisdictional fact. To permit the necessary 
finding of domicil by one State to foreclose all States in 
the protection of their social institutions would be 
intolerable. 

But to endow each State with controlling authority to 
nullify the power of a sister State to grant a divorce based 
upon a finding that one spouse had acquired a new domicil 
within the divorcing State would, in the proper function- 
ing of our federal system, be equally indefensible. No 
State court can assume comprehensive attention to the 
various and potentially conflicting interests that several 
States may have in the institutional aspects of marriage. 
The necessary accommodation between the right of one 
State to safeguard its interest in the family relation of its 
own people and the power of another State to grant 
divorces can be left to neither State. 

The problem is to reconcile the reciprocal respect to be 
accorded by the members of the Union to their adjudica- 
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tions with due regard for another most important aspect 
of our federalism whereby “the domestic relations of hus- 
band and wife . . . were matters reserved to the States,” 
Popovici v. Agler, 280 U. 8. 379, 383-84, and do not belong 
to the United States. Jn re Burrus, 136 U. S. 586, 593-94. 
The rights that belong to all the States and the obliga- 
tions which membership in the Union imposes upon all, 
are made effective because this Court is open to consider 
claims, such as this case presents, that the courts of one 
State have not given the full faith and credit to the judg- 
ment of a sister State that is required by Art. IV, § 1 of 
the Constitution. 

But the discharge of this duty does not make of this 
Court a court of probate and divorce. Neither a rational 
system of law nor hard practicality calls for our inde- 
pendent determination, in reviewing the judgment of a 
State court, of that rather elusive relation between person 
and place which establishes domicil. “It is not for us to 
retry the facts,” as was held in a case in which, like the 
present, the jurisdiction underlying a sister-State judg- 
ment was dependent on domicil. Burbank v. Ernst, 232 
U.S. 162, 164. The challenged judgment must, however, 
satisfy our scrutiny that the reciprocal duty of respect 
owed by the States to one another’s adjudications has 
been fairly discharged, and has not been evaded under the 
guise of finding an absence of domicil and therefore a want 
of power in the court rendering the judgment. 

What is immediately before us is the judgment of the 
Supreme Court of North Carolina. We have authority 
to upset it only if there is want of foundation for the con- 
clusion that that Court reached. The conclusion it 
reached turns on its finding that the spouses who obtained 
the Nevada decrees were not domiciled there. The fact 
that the Nevada court found that they were domiciled 
there is entitled to respect, and more. The burden of 
undermining the verity which the Nevada decrees import 
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rests heavily upon the assailant. But simply because the 
Nevada court found that it had power to award a divorce 
decree cannot, we have seen, foreclose reexamination by 
another State. Otherwise, as was pointed out long ago, a 
court’s record would establish its power and the power 
would be proved by the record. Such circular reasoning 
would give one State a control over all the other States 
which the Full Faith and Credit Clause certainly did not 
confer. Thompson v. Whitman, supra. If this Court 
finds that proper weight was accorded to the claims of 
power by the court of one State in rendering a judgment 
the validity of which is pleaded in defense in another 
State, that the burden of overcoming such respect by dis- 
proof of the substratum of fact—here domicil—on which 
such power alone can rest was properly charged against 
the party challenging the legitimacy of the judgment, that 
such issue of fact was left for fair determination by appro- 
priate procedure, and that a finding adverse to the neces- 
sary foundation for any valid sister-State judgment was 
amply supported in evidence, we cannot upset the judg- 
ment before us. And we cannot do so even if we also 
found in the record of the court of original judgment war- 
rant for its finding that it had jurisdiction. If it is a 
matter turning on local law, great deference is owed by 
the courts of one State to what a court of another State 
has done. See Michigan Trust Co. v. Ferry, 228 U. S. 
346. But when we are dealing as here with an historic 
notion common to all English-speaking courts, that of 
domicil, we should not find a want of deference to a sister 
State on the part of a court of another State which finds 
an absence of domicil where such a conclusion is war- 
ranted by the record. 

When this case was first here, North Carolina did not 
challenge the finding of the Nevada court that petitioners 
had acquired domicils in Nevada. For her challenge of 
the Nevada decrees, North Carolina rested on Haddock v. 
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Haddock, 201 U.S. 562. Upon retrial, however, the ex- 
istence of domicil in Nevada became the decisive issue. 
The judgments of conviction now under review bring 
before us a record which may be fairly summarized by say- 
ing that the petitioners left North Carolina for the pur- 
pose of getting divorces from their respective spouses in 
Nevada and as soon as each had done so and married one 
another they left Nevada and returned to North Carolina 
to live there together as man and wife. Against the 
charge of bigamous cohabitation under § 14-183 of the 
North Carolina General Statutes, petitioners stood on 
their Nevada divorces and offered exemplified copies of 
the Nevada proceedings.* The trial judge charged that 
the State had the burden of proving beyond a reasonable 
doubt that (1) each petitioner was lawfully married to 
one person; (2) thereafter each petitioner contracted a 
second marriage with another person outside North Car- 
olina; (3) the spouses of petitioners were living at the 
time of this second marriage; (4) petitioners cohabited 
with one another in North Carolina after the second mar- 
riage. The burden, it was charged, then devolved upon 
petitioners “to satisfy the trial jury, not beyond a reason- 
able doubt nor by the greater weight of the evidence, but 
simply to satisfy” the jury from all the evidence, that 
petitioners were domiciled in Nevada at the time they 
obtained their divorces. The court further charged that 
“the recitation” of bona fide domicil in the Nevada decree 


8 As to petitioner Hendrix these included the pleadings, evidence 
and decree. As to petitioner Williams essentially the same evidence 
with respect to his domicil is in the record from witnesses in this case. 
It shows when Williams left North Carolina, when he arrived in 
Nevada, the prompt filing of his divorce suit (Nevada requires six 
weeks’ residence prior to filing a suit for divorce), marriage to peti- 
tioner Hendrix immediately after petitioners were divorced, and his 
prompt return to North Carolina. All of this bears on abandonment 
of the North Carolina domicil and the intent to remain indefinitely 
elsewhere. 
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was “prima facie evidence” sufficient to warrant a finding 
of domicil in Nevada but not compelling “such an infer- 
ence.” If the jury found, as they were told, that peti- 
tioners had domicils in North Carolina and went to Nevada 
“simply and solely for the purpose of obtaining” divorces, 
intending to return to North Carolina on obtaining them, 
they never lost their North Carolina domicils nor acquired 
new domicils in Nevada. Domicil, the jury was in- 
structed, was that place where a person “has voluntarily 
fixed his abode . . . not for a mere special or temporary 
purpose, but with a present intention of making it his 
home, either permanently or for an indefinite or unlimited 
length of time.” 

The scales of justice must not be unfairly weighted by a 
State when full faith and credit is claimed for a sister- 
State judgment. But North Carolina has not so dealt 
with the Nevada decrees. She has not raised unfair bar- 
riers to their recognition. North Carolina did not fail in 
appreciation or application of federal standards of full 
faith and credit. Appropriate weight was given to the 
finding of domicil in the Nevada decrees, and that finding 
was allowed to be overturned only by relevant standards 
of proof. There is nothing to suggest that the issue was 
not fairly submitted to the jury and that it was not fairly 
assessed on cogent evidence. 

State courts cannot avoid review by this Court of their 
disposition of a constitutional claim by casting it in the 
form of an unreviewable finding of fact. Norris v. Ala- 
bama, 294 U.S. 587, 590. This record is barren of such 
attempted evasion. What it shows is that petitioners, 
long-time residents of North Carolina, came to Nevada, 
where they stayed in an auto-court for transients, filed 
suits for divorce as soon as the Nevada law permitted, mar- 
ried one another as soon as the divorces were obtained, 
and promptly returned to North Carolina to live. It can- 
not reasonably be claimed that one set of inferences rather 
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than another regarding the acquisition by petitioners of 
new domicils in Nevada could not be drawn from the cir- 
cumstances attending their Nevada divorces. It would be 
highly unreasonable to assert that a jury could not reason- 
ably find that the evidence demonstrated that petitioners 
went to Nevada solely for the purpose of obtaining a di- 
vorce and intended all along to return to North Carolina. 
Such an intention, the trial court properly charged, would 
preclude acquisition of domicils in Nevada. See William- 
son v. Osenton, 232 U.S. 619. And so we cannot say that 
North Carolina was not entitled to draw the inference that 
petitioners never abandoned their domicils in North Caro- 
lina, particularly since we could not conscientiously pre- 
fer, were it our business to do so, the contrary finding of 
the Nevada court. 

If a State cannot foreclose, on review here, all the other 
States by its finding that one spouse is domiciled within its 
bounds, persons may, no doubt, place themselves in situa- 
tions that create unhappy consequences for them. This 
is merely one of those untoward results inevitable in a fed- 
eral system in which regulation of domestic relations has 
been left with the States and not given to the national 
authority. But the occasional disregard by any one State 
of the reciprocal obligations of the forty-eight States to 
respect the constitutional power of each to deal with 
domestic relations of those domiciled within its borders is 
hardly an argument for allowing one State to deprive the 
other forty-seven States of their constitutional rights. 
Relevant statistics happily do not justify lurid forebod- 
ings that parents without number will disregard the fate 
of their offspring by being unmindful of the status of dig- 
nity to which they are entitled. But, in any event, to the 
extent that some one State may, for considerations of its 
own, improperly intrude into domestic relations subject to 
the authority of the other States, it suffices to suggest that 
any such indifference by a State to the bond of the Union 
should be discouraged, not encouraged. 
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In seeking a decree of divorce outside the State in which 
he has theretofore maintained his marriage, a person is 
necessarily involved in the legal situation created by our 
federal system whereby one State can grant a divorce of 
validity in other States only if the applicant has a bona 
fide domicil in the State of the court purporting to dissolve 
a prior legal marriage. The petitioners therefore assumed 
the risk that this Court would find that North Carolina 
justifiably concluded that they had not been domiciled in 
Nevada. Since the divorces which they sought and re- 
ceived in Nevada had no legal validity in North Carolina 
and their North Carolina spouses were still alive, they sub- 
jected themselves to prosecution for bigamous cohabita- 
tion under North Carolina law. The legitimate finding 
of the North Carolina Supreme Court that the petitioners 
were not in truth domiciled in Nevada was not a contin- 
gency against which the petitioners were protected by 
anything in the Constitution of the United States. A 
man’s fate often depends, as for instance in the enforce- 
ment of the Sherman Law, on far greater risks that he will 
estimate “rightly, that is, as the jury subsequently esti- 
mates it, some matter of degree. If his judgment is wrong, 
not only may he incur a fine or a short imprisonment, as 
here; he may incur the penalty of death.” Nash v. United 
States, 229 U.S. 373,377. The objection that punishment 
of a person for an act as a crime when ignorant of the facts 
making it so, involves a denial of due process of law has 
more than once been overruled. In vindicating its public 
policy and particularly one so important as that bearing 
upon the integrity of family life, a State in punishing par- 
ticular acts may provide that “he who shall do them shall 
do them at his peril and will not be heard to plead in de- 
fense good faith or ignorance.” United States v. Balint, 
258 U. S. 250, 252, quoting Shevlin-Carpenter Co. v. 
Minnesota, 218 U.S. 57, 69-70. Mistaken notions about 
one’s legal rights are not sufficient to bar prosecution for 
crime. 
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We conclude that North Carolina was not required to 
yield her State policy because a Nevada court found that 
petitioners were domiciled in Nevada when it granted 
them decrees of divorce. North Carolina was entitled to 
find, as she did, that they did not acquire domicils in Ne- 
vada and that the Nevada court was therefore without 
power to liberate the petitioners from amenability to the 
laws of North Carolina governing domestic relations. 
And, as was said in connection with another aspect of the 
Full Faith and Credit Clause, our conclusion “is not a mat- 
ter to arouse the susceptibilities of the States, all of which 
are equally concerned in the question and equally on both 
sides.” Fauntleroy v. Lum, 210 U.S. 230, 238. 

As for the suggestion that Williams v. North Carolina, 
supra, foreclosed the Supreme Court of North Carolina 
from ordering a second trial upon the issue of domicil, it 
suffices to refer to our opinion in the earlier case. 


Affirmed. 
Mr. Justice MurpHY, concurring. 


While I join in the opinion of the Court, certain con- 
siderations compel me to state more fully my views on the 
important issues presented by this case. 

The State of Nevada has unquestioned authority, con- 
sistent with procedural due process, to grant divorcees on 
whatever basis it sees fit to all who meet its statutory 
requirements. It is entitled, moreover, to give to its 
divorce decrees absolute and binding finality within the 
confines of its borders. 

But if Nevada’s divorce decrees are to be accorded full 
faith and credit in the courts of her sister states it is essen- 
tial that Nevada have proper jurisdiction over the divorce 
proceedings. This means that at least one of the parties 
to each ex parte proceeding must have a bona fide domicil 
within Nevada for whatever length of time Nevada may 
prescribe. 
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This elementary principle has been reiterated by this 
Court many times. In Bell v. Bell, 181 U.S. 175, this 
Court held that “because neither party had a domicil in 
Pennsylvania” the Pennsylvania court had no jurisdiction 
to grant a divorce and its decree “was entitled to no faith 
and credit in New York or in any other state.”” The same 
rule was applied in the companion case of Streitwolf v. 
Streitwolf, 181 U.S. 179. Referring to these two prior 
cases as holding that “domicil was in any event the inher- 
ent element upon which the jurisdiction must rest,” the 
Court in Andrews v. Andrews, 188 U.S. 14, repeated that 
bona fide domicil in a state is “essential to give jurisdiction 
to the courts of such state to render a decree of divorce 
which would have extra-territorial effect.” The Andrews 
case made it clear, moreover, that this requirement of 
domicil is not merely a matter of state law. It was 
stated specifically that “without reference to the statute 
of South Dakota and in any event” domicil in South 
Dakota was necessary. 188 U. S. at 41. All of the 
opinions in Haddock v. Haddock, 201 U. 8. 562, ree- 
ognized this principle, with Mr. Justice Brown’s dis- 
senting opinion stating that “the courts of one state 
may not grant a divorce against an absent defendant to 
any person who has not acquired a bona fide domicil in 
that state.” Finally, in Williams v. North Carolina, 317 
U. 8. 287, the Court acknowledged that the plaintiff’s 
domicil in a state “is recognized in the Haddock case and 
elsewhere (Beale, Conflict of Laws, § 110.1) as essential in 
order to give the court jurisdiction which will entitle the 
divorce decree to extraterritorial effect, at least when the 
defendant has neither been personally served nor entered 
an appearance.” See also Atherton v. Atherton, 181 U.S. 
155. 

The jury has here found that the petitioner’s alleged 
domicil in Nevada was not a bona fide one, which in com- 
mon and legal parlance means that it was acquired fraud- 
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ulently, deceitfully or in bad faith. This means, in other 
words, that the jury found that the petitioners’ residence 
in Nevada for six weeks was not accompanied by a bona 
fide intention to make Nevada their home and to remain 
there permanently or at least for an indefinite time, as 
required even by Nevada law. Lamb v. Lamb, 57 Nev. 
421, 430, 65 P. 2d 872. This conclusion is supported by 
overwhelming evidence satisfying whatever standard of 
proof may be propounded. Under these circumstances 
there is no reason to doubt the efficacy of jury trials in 
relation to the question of domicil or to speculate as to 
whether another jury might have reached a different 
verdict on the same set of facts. 

Thus the court below properly concluded that Nevada 
was without jurisdiction so as to give extraterritorial 
validity to the divorce decrees and that North Carolina 
was not compelled by the Constitution to give full faith 
and credit to the Nevada decrees. North Carolina was 
free to consider the original marriages still in effect, the 
Nevada divorces to be invalid, and the Nevada marriage 
to be bigamous, thus giving the Nevada marriage the same 
force and effect that Nevada presumably would have 
given it had Nevada considered the original marriages 
still outstanding. Cf. State v. Zichfeld, 23 Nev. 304, 
46 P. 802. 

By being domiciled and living in North Carolina, peti- 
tioners secured all the benefits and advantages of its gov- 
ernment and participated in its social and economic life. 
As long as petitioners and their respective spouses lived 
there and retained that domicil, North Carolina had the 
exclusive right to regulate the dissolution of their mar- 
riage relationships. However harsh and unjust North 
Carolina’s divorce laws may be thought to be, petitioners 
were bound to obey.them while retaining residential and 
domiciliary ties in that state. 
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No justifiable purpose is served by imparting constitu- 
tional sanctity to the efforts of petitioners to establish a 
false and fictitious domicil in Nevada. Such a result 
would only tend to promote wholesale disregard of North 
Carolina’s divorce laws by its citizens, thus putting an end 
to “the existence of all efficacious power on the subject of 
divorce.” Andrews v. Andrews, supra, 32. Certainly no 
policy of Nevada dictates lending the full faith and credit 
clause to protect actions grounded in deceit. Nevada has 
a recognizable interest in granting only two types of ex 
parte divorces: (a) those effective solely within the bor- 
ders of Nevada, and (b) those effective everywhere on 
the ground that at least one of the parties had a bona 
fide domicil in the state at the time the decree was granted. 
Neither type of divorce is involved here. And Nevada has 
no interest that we can respect in issuing divorce decrees 
with extraterritorial effect. to those who are domiciled else- 
where and who secure sham domicils in Nevada solely for 
divorce purposes. 

There are no startling or dangerous implications in the 
judgment reached by the Court in this case. All of the 
uncontested divorces that have ever been granted in the 
forty-eight states are as secure today as they were yes- 
terday or as they were before our previous decision in 
this case. Those based upon fraudulent domicils are now 
and always have been subject to later reexamination with 
possible serious consequences. 

Whatever embarrassment or inconvenience resulting to 
those who have made property settlements, contracted 
new marriages or otherwise acted in reliance upon divorce 
decrees obtained under conditions found to exist in this 
case is not insurmountable. The states have adequate 
power, if they desire to exercise it, to enact legislation pro- 
viding for means of validating any such property settle- 
ments or marriages or of relieving persons from other 
unfortunate consequences, 











WILLIAMS v. NORTH CAROLINA. 243 
226 Murpny, J., concurring. 


Nor are any issues of civil liberties at stake here. It is 
unfortunate that the petitioners must be imprisoned for 
acts which they probably committed in reliance upon 
advice of counsel and without intent to violate the North 
Carolina statute. But there are many instances of pun- 
ishment for acts whose criminality was unsuspected at 
the time of their occurrence. Indeed, for nearly three- 
quarters of a century or more individuals have been pun- 
ished under bigamy statutes for doing exactly what peti- 
tioners have done. People v. Dawell, 25 Mich. 247; State 
v. Armington, 25 Minn. 29, 56 8. E. 673; People v. Baker, 
76 N. Y. 78; State v. Westmoreland, 76S. C. 145. Peti- 
tioners especially must be deemed to have been aware 
of the possible criminal consequences of their actions in 
view of the previously settled North Carolina law on the 
matter. State v. Herron, 175 N.C. 754, 948. E. 698. This 
case, then, adds no new uncertainty and comes as no 
surprise for those who act fraudulently in establishing a 
domicil and who disregard the laws of their true domi- 
ciliary states. 

As Mr. Justice Holmes said in his dissenting opinion 
in the Haddock case, 201 U.S. at 628, “I do not suppose 
that civilization will come to an end whichever way this 
case is decided.” Difficult problems inevitably arise from 
the fact that people move about freely among the forty- 
eight states, each of which has its own policies and laws. 
Until the federal government is empowered by the Con- 
stitution to deal uniformly with the divorce problem or 
until uniform state laws are adopted, it is essential that 
definite lines of demarcation be made as regards the scope 
and extent of the varying state practices. See 91 Cong. 
Rec. 4238-4241 (May 3, 1945). This case illustrates the 
drawing of one such line, a line that has been drawn 
many times before without too unfortunate dislocations 
resulting among those citizens of a divorced status. 
There is no reason to believe that any different or more 
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serious consequences will result from retracing that line 
today. 

The Cuter Justice and Mr. Justice JACKSON join in 
these views. 


Mr. Justice RuTLEDGE, dissenting. 


Once again the ghost of “unitary domicil” returns on 
its perpetual round, in the guise of “jurisdictional fact,” 
to upset judgments, marriages, divorces, undermine the 
relations founded upon them, and make this Court the un- 
willing and uncertain arbiter between the concededly valid 
laws and decrees of sister states. From Bell and Andrews 
to Davis to Haddock to Williams and now back to Had- 
dock and Davis through Williams again '—is the maze 
the Court has travelled in a domiciliary wilderness, only 
to come out with no settled constitutional policy where 
one is needed most. 

Nevada’s judgment has not been voided. It could not 
be, if the same test applies to sustain it as upholds the 
North Carolina convictions.* It stands, with the mar- 
riages founded upon it, unimpeached. For all that has 
been determined or could be, unless another change is in 
the making, petitioners are lawful husband and wife in 
Nevada. Williams v. North Carolina 1,317 U.S. 287; Wu- 
liams v. North Carolina II, ante, p. 226. They may be such 
everywhere outside North Carolina. Lawfully wedded 
also, in North Carolina, are the divorced spouse of one and 
his wife, taken for all we know in reliance upon the Ne- 
vada decree.* That is, unless another jury shall find they 


1Cf. text infra Part I. 

2 Presumably it would be our function “to retry the facts” no more 
if the Nevada decree were immediately under challenge here than it is 
to do so when the North Carolina judgment is in issue. It would seem 
therefore that we owe the same deference to Nevada’s finding of domi- 
cil as we do to North Carolina’s. Cf. text at note 4 et seq. 

8 The record indicates that Mr. Hendrix “had brought no divorce 
proceeding against the feme defendant prior to the first trial of this 
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too are bigamists for their reliance. No such jury has 
been impanelled. But were one called, it could pronounce 
the Nevada decree valid upon the identical evidence from 
which the jury in this case drew the contrary conclusion. 
That jury or it and another, if petitioners had been tried 
separately, could have found one guilty, the other inno- 
cent, upon that evidence unvaried by a hair. And, by the 
Court’s test, we could do nothing but sustain the contra- 
dictory findings in all these cases. 

I do not believe the Constitution has thus confided to 
the caprice of juries the faith and credit due the laws and 
judgments of sister states. Nor has it thus made that 
question a local matter for the states themselves to de- 
cide. Were all judgments given the same infirmity, the 
full faith and credit clause would be only a dead consti- 
tutional letter. 

I agree it is not the Court’s business to determine poli- 
cies of divorce. But precisely its function is to lay the 
jurisdictional foundations upon which the states’ deter- 
minations can be made effective, within and without their 
borders. For in the one case due process, in the other full 
faith and credit, commands of equal compulsion upon the 
states and upon us, impose that duty. 

I do not think we perform it, we rather abdicate, when 
we confide the ultimate decision to the states or to their 
juries. This we do when, for every case that matters, we 
make their judgment conclusive. It is so in effect when 
the crucial concept is as variable and amorphous as “domi- 
cil,” is always a conclusion of “ultimate fact,” and can be 
established only by proof from which, as experience shows, 


cause, . . . but that he has since and remarried.” Although the evi- 
dence shows institution of this proceeding, it does not show a decree 
was entered prior to his remarriage. Whether or not he actually relied 
upon the Nevada decree, thousands of spouses so divorced do so rely, 
thus founding new relations which are equally subject to invalidation 
by jury finding and are always beclouded by a judgment like that ren- 
dered in this case. 
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contradictory inferences may be made as strikes the local 
trier’s fancy. The abdication only becomes more obvi- 
ously explicit when we avowedly confess that the faith and 
credit due may be determined either way, wherever “it 
cannot reasonably be claimed that one set of inferences 
rather than another” could not be drawn concerning the 
very matter determined by the judgment; and the final 
choice upon such a balance is left with the local jury. 

No more unstable foundation, for state policies or 
marital relations, could be formulated or applied. In no 
region of adjudication or legislation is stability more 
essential for jurisdictional foundations. Beyond abnegat- 
ing our function, we make instability itself the constitu- 
tional policy when the crux is so conceived and pivoted. 


I 


What, exactly, are the effects of the decision? TheCourt 
is careful not to say that Nevada’s judgment is not valid 
in Nevada. To repeat, the Court could not so declare it, 
unless a different test applies to sustain that judgment 
than supports North Carolina’s. Presumably the same 
standard applies to both; and each state accordingly is 
free to follow its own policy, wherever the evidence, 
whether the same or different, permits conflicting infer- 
ences of domicil, as it always does when the question 
becomes important.’ 

This must be true unless, contrary to the disclaimer, this 
Court itself is “to retry the facts.” The Court no more 
could say that the Nevada evidence permitted no conclu- 
sion of domicil there than it now can say the North Caro- 
lina evidence would not allow a finding either way. This 
apparently is conceded. The proof was not identical. 
But it was not so one-sided in either case that only one 
conclusion was compelled. The evidence in Nevada was 


* Cf. text at notes 2, 5, 7,9, 11 et seq. 
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neither that strong nor that weak.’ Seldom, if ever, is 
it so. 

The necessary conclusion follows that the Nevada de- 
cree was valid and remains valid within her borders. So 
the marriage is good in Nevada, but void in North Caro- 
lina, just as it was before “the jurisdictional requirement 
of domicil [was] freed from confusing refinements about 
‘matrimonial domicil,’ see Davis v. Davis, 305 U.S. 32, 41, 
and the like.” See also Haddock v. Haddock, 201 U. S. 
562. 

The characterization “in rem” has been dropped. But 
it is clear from the result and from the opinion that the 
more “confusing refinements” and consequences, includ- 
ing the anomalous status Haddock approved, have not 
completely disappeared. We are not told definitely 
whether Nevada’s adjudication or North Carolina’s must 
be respected, when the question is raised in some one of 
the other forty-six states. But one thing we do know. 
“The State of domiciliary origin should not be bound by 
an unfounded, even if not collusive, recital in the record 
of a court of another State.” The opinion goes on to 
repeat: “If a finding by the court of one State that domicil 
in another State has been abandoned were conclusive 
upon the old domiciliary State, the policy of each State in 
matters of most intimate concern could be subverted by 
the policy of every other State.” (Emphasis added.) 

The question is not simply pertinent, it is imperative, 
whether “matrimonial domicil” has not merely been recast 


5 The Nevada court knew that petitioners recently had come from 
North Carolina, resided in tourist quarters, an auto court, and by in- 
ference at least that they had come together. There was in the facts 
sufficient basis for conclusion that they had no “bona fide” intention 
of remaining permanently or indefinitely, after the decrees were ren- 
dered, if the court had wished to draw that conclusion. Credibility in 
such circumstances is always for the trier of fact. Worcester County 
Trust Co. v. Riley, 302 U. 8. 292, 299; Burbank v. Ernst, 232 U. S. 
162, 164. 

664818°—46——-20 
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and returned to the play under the common law’s more 
ancient name of “domicil of origin.” For North Carolina 
is the only state which, upon the facts, conceivably could 
qualify either as “matrimonial domicil” or as “domicil of 
origin,” whether or not they differ. Under the former 
conception it was at least doubtful whether sheer reexam- 
ination of “the jurisdictional fact” previously determined 
could be made outside the state granting the divorce and 
the state of “matrimonial domicil.”®° Now we are told 
the decree “must be respected by the other forty-seven 
States provided—and it ts a big proviso—the conditions 
for the exercise of power by the divorce-decreeing court 
are validly established whenever that judgment is else- 
where ealled into question.” (Emphasis added.) 

If this means what it says, the proviso is big. It swal- 
lows the provision. Unless “matrimonial domicil,” ban- 
ished in Williams I, has returned renamed in Williams IT, 
every decree becomes vulnerable in every state. Every 
divorce, wherever granted, whether upon a residence of 
six weeks, six months or six years, may now be reexam- 
ined by every other state, upon the same or different evi- 
dence, to redetermine the “jurisdictional fact,” always the 
ultimate conclusion of “domicil.” For the grounds of the 
decision wholly negate that its effect can be limited to 
decrees of states having so-called “liberal” divorce poli- 
cies; or to decrees recently granted; or to cases where 
different evidence is presented. It is implicit and inherent 
in the “unitary-domicil, jurisdictional-fact, permissible- 
inference” rule that any decree, granted after any length 
of time, upon any ground for divorce, and however solid 
the proof, may be reexamined either by “the state of 
domiciliary origin” or by any other state, as the case uncer- 
tainly may be. And all that is needed, to disregard it, 
is some evidence from which a jury reasonably may con- 
clude there was no domiciliary intent when the decree was 
rendered. That is, unless the Court means to reserve 





® Haddock v. Haddock, 201 U.S. 562, 572. 
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decision upon the weight of the evidence and thus “to 
retry the facts,” contrary to its declared intention, in some 
case or cases not defined or indicated. 


II 


Obviously more is involved than full faith and credit 
for judgments of other states. Beneath the judgment of 
Nevada lie her statutory law and policy. These too are 
denied recognition. This is not a case in which the denial 
extends, or could extend, to the judgment alone. For the 
North Carolina verdict and judgment do not purport to 
rest on any finding of fraud or other similar ground, 
whereby the petitioners procured judgments from the 
Nevada courts which the manner of their procurement 
vitiates.’ 

No such issue, impeaching the Nevada decree, has been 
made. The state asked no instructions on such a theory 
and none were given.® The verdict and judgment there- 


7 The case was not tried on any theory that Nevada’s court was de- 
frauded or her law evaded. No effort was made to bring it within that 
well recognized exception to the binding effect cf judgments gen- 
erally. United States v. Throckmorton, 98 U.S. 61; Toledo Scale Co. 
v. Computing Scale Co., 261 U.S. 399. Nor is that ground asserted 
here to support the denial of credit. It was not suggested, and is not 
now, that Nevada either would, or could be required to, set aside her 
judgment or reach a different result, upon the evidence this record 
presents; or that she now is bound to give full faith and credit to 
North Carolina’s decision. Nor has it been contended that the 
Nevada evidence was not adequate to support her finding. 

8 Petitioners’ motion fer judgment by nonsuit, which the court de- 
nied, was grounded in part upon the absence of evidence of fraud 
upon the Nevada court or law and alleged incompetence of such evi- 
dence if tendered. They also objected to the portions of the charge 
which submitted the issue of “bona fide domicil” without reference to 
the effect of the evidence as tending to vitiate the Nevada decree. 
“Bona fides” is inherently an element in domiciliary intent. Merely 
adding the phrase as qualifying adjective does not raise an issue of 
fraud. For this reason, founded in the state of the record, the Court 
eschews grounding the decision upon fraud or collusion. 
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fore have not determined and do not rest upon any such 
ground. 

In view of this fact I am completely at loss to under- 
stand what is meant, in the context of this case, by “an 
unfounded, even if not collusive, recital” which the state 
of domiciliary origin, perhaps others too, is free to disre- 
gard. The statement itself negates collusion as a ground 
for the decision. And, as I read the remainder of the opin- 
ion, it concedes and must concede, if the two judgments 
are to be tested alike, that the Nevada decree was not un- 
founded. The shape the issues have taken compels this 
conclusion. 

Accordingly the case must be considered as shorn of any 
element of fraud, deceit or evasion of Nevada’s law, of 
showing that the Nevada court was imposed upon in any 
way or did other than apply the Nevada law according 
to its true intent and purpose. It must be taken also as 
devoid of any showing that Nevada failed in any way to 
comply with every requirement this Court has made re- 
specting jurisdiction or due process of law, for rendering 
a valid divorce decree. Williams vy. North Carolina, 317 
U.S. 287. 

The case therefore stands stripped of every difference, 
presently material, from the Nevada proceedings save two. 
There was none, jurisdictionally, in the issues. There was 
only different evidence upon which the same issue was 
determined in opposite fashions. And the states had 
different policies concerning divorce. 

The difference in the evidence affected solely events 
taking place after the Nevada decree, the return to North 
Carolina and the cohabitation there. Ordinarily, valid 
judgments are not overturned, Schneiderman v. United 
States, 320 U.S. 118, or disregarded upon such retroactive 
proof.’ But here this proof was not tendered in attack 


®*Cf. Cochrane v. Deener, 95 U. 8. 355; United States v. Maxwell 
Land-Grant Co., 121 U.S. 325, 381; United States v. San Jacinto Tin 
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upon the Nevada decree. It was offered and admitted 
exclusively to relitigate the same issue that decree had de- 
termined, upon adequate evidence and in full compliance 
with Nevada law and the federal law giving Nevada juris- 
diction to determine it. WilliamsI; Williams II. Its sole 
function was to show that petitioners did not have the 
very intent the Nevada court, with eyes not blinded,” had 
found they possessed. 

Moreover, the character of the Court’s ruling makes the 
difference in the evidence, as it bore upon the controlling 
issue, of no materiality. It is not held that denial of credit 
will be allowed, only if the evidence is different or depend- 
ing in any way upon the character or the weight of the 
difference. The test is not different evidence. It is evi- 
dence, whether the same or different and, if different, 
without regard to the quality of the difference, from which 
an opposing set of inferences can be drawn by the trier 
of fact “not unreasonably.” Presumably the Court will 
not “retry the facts” in either case. 

But it does not define “not unreasonably.” It vaguely 
suggests a supervisory function, to be exercised when the 
denial strikes its sensibilities as wrong, by some not stated 
standard. So to suspend the matter is not law. It is only 
added uncertainty. 

If the Court means not “to retry the facts,” the sug- 
gestion is wholly out of place. Then the test will be as 
it is in other cases where the question is whether a jury’s 
verdict will be sustained, upon an issue alleging want of 
supporting evidence. There will be no “weighing.” 
There will be only examination for sufficiency, with the 
limits marked by “scintillas” and the like.” 


Co., 125 U.S. 273, 300; Lalone v. United States, 164 U.S. 255; United 
States v. American Bell Tel. Co., 167 U. 8. 224. See 9 Wigmore, 
Evidence (3rd ed.) § 2498. 

10 Cf. note 5. 7 

11 Cf. Commissioners of Marion County v. Clark, 94 U.S. 278, 284; 
Jones v. East Tennessee, V. & G. R. Co., 128 U. 8. 443, 445; Tiller v. 
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If this is the test, for all practical purposes the Court 
might as well declare outright that states of domiciliary 
origin are free to deny faith and credit to divorces granted 
elsewhere. For the case will be rare indeed where, by this 
standard, “demicil’ can be determined as a matter of law, 
when divorce has been secured after departure from such 
a state. These are the only cases that matter. The issue 
does not arise with stay-at-homes. With others, it always 
can be raised and nearly always with “some” evidence, 
more than a “scintilla,”’ to sustain both contentions. 

But if the test is different, “weighing” necessarily be- 
comes involved and implicitly is what has been done in 
this case, notwithstanding the disclaimer. In that event, 
the crux of jurisdiction becomes the difference in the 
evidence; in this case, the return to North Carolina and 
cohabitation there. 

If this is the decision’s intended effect, it should be 
squarely so declared. Too much hangs for too many peo- 
ple and for the states themselves upon beclouding it with 
a “different set of inferences—refusal to retry the facts” 
gloss or otherwise. It cannot be assumed that the matter 
will affect only a few. For this has become a nation of 
transient people. Lawyers everywhere advise for or 
against divorce and courts grant or deny it, depending 
not on the probability that the case will come here, but 
on what is done here with the few cases which do come. 
The matter is altogether too serious, for too many, for 
glossing over the crucial basis of decision. 

Whether the one test or the other is intended, or perhaps 
still another not suggested, North Carolina’s action comes 
down to sheer denial of faith and credit to Nevada’s law 
and policy, not merely to her judgment; and the decision 
here, to approval of this denial. The real difference, in 


Atlantic Coast Line R. Co., 318 U. S. 54, 68; Bailey v. Central Ver- 
mont R. Co., 319 U.S. 350, 353, 354; Tennant v. Peoria & P. U. R. Co., 
321 U. 8. 29, 35; 9 Wigmore, § 2494. 
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my opinion the only material one, as the issues and the 
decision have been made on this record, is that one suit 
and judgment took place in Nevada, the other in North 
Carolina, and the two states have different policies relat- 
ing to divorce. Nor does the degree or quality of the 
difference in policies matter. It also is not weighed.” 
The difference may be small for anything that is said, yet 
there is freedom to withhold credit. 

If this is the test, every divorce granted a person who has 
come from another state is vulnerable wherever state poli- 
cies differ, as they do universally if no account is taken of 
the weight of difference. 

It is always a serious matter for us to say that one state 
is bound to give effect to another’s decision, founded in its 
different policy. That mandate I would not join in any 
case if not compelled by the only authority binding both 
the states and ourselves. Conceivably it might have been 
held that the full faith and credit clause has no application 
to the matters of marriage and divorce. But the Consti- 
tution has not left open that choice. And such has not 
been the course of decision. The clause applies, but from 
today it would seem only to compel “respect” or some- 
thing less than faith and credit, whenever a jury con- 
cludes “not unreasonably,” by ultimate inference from the 
always conflicting circumstantial evidence, that it should 
not apply. Wherever that situation exists, the finding 
that there was no “bona fide” domiciliary intent comes in 
every practical effect to this and nothing more. 

Permitting the denial is justified, it is said, because we 
must have regard also for North Carolina’s laws, policies 
and judgments. And so we must. But thus to state the 
question is to beg the controlling issue. By every test 
remaining effective, and not disputed, Nevada had power 
to alter the petitioner’s marital status. She made the 
alteration. If it is valid, neither North Carolina nor we 


12 Cf, note 16. 
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are free to qualify it by saying it shall not be effective 
there, while it is effective in Nevada, and stands without 
impeachment for ineffectiveness there. 

Just that denial is what the terms of the Constitution 
and the Act of Congress implementing them forbid. It is 
exactly for the situation where state policies differ that the 
clause and the legislation were intended. Without such 
differences, the need for constitutional limitation was 
hardly one of magnitude. The apparent exceptions for 
fraud and want of jurisdiction were never intended to en- 
able the states to disregard the provision and each other’s 
policies, crystallized in judgment, when every requisite for 
jurisdiction has been satisfied and no showing of fraud 
has been presented. They have a different purpose, one 
consistent with the constitutional mandate, not destruc- 
tive of its effect. That purpose is to make sure that the 
state’s policy has been applied in the judgment, not to per- 
mit discrediting it or the judgment when the one validly 
crystallizes the other. Such an exception, grafted upon 
the clause, but nullifies it. It does so totally when the 
weight and quality of the difference in policies has no 
bearing on the issue. 

Lately this fact has been recognized increasingly in re- 
lation to other matters than divorce.'** The very function 
of the clause is to compel the states to give effect to the 
contrary policies of other states when these have been 
validly embodied in judgment. To this extent the Con- 
stitution has foreclosed the freedom of the states to apply 
their own local policies. The foreclosure was not intended 
only for slight differences or for unimportant matters. It 
was also for the most important ones. The Constitution 
was not dealing with puny matters or inconsequential limi- 
tations. If the impairment of the power of the states is 
large, it is one the Constitution itself has made. Neither 


18 Cf, Milwaukee County v. M. E. White Co., 296 U.S. 268; Titus v. 
Wallick, 306 U.S. 282; Texas v. Florida, 306 U. S. 398, 410. 











WILLIAMS v. NORTH CAROLINA. 255 
226 Ruttepce, J., dissenting. 


the states nor we are free to disregard it. The “local pub- 
lic policy” exception is not an exception, properly speak- 
ing. It isa nullifying compromise of the provision’s terms 
and purpose. 

The effort at such compromise, in matters of divorce and 
remarriage, has not been successful. Together with the 
instrument by which the various attempts have been 
made, i. e., the notion of “unitary domicil” constitutional- 
ized as “jurisdictional fact,” this effort has been the source 
of the long confusion in the circle of decision here. To it 
may be attributed the reification of the marital status, 
now discarded in name if not in substance, and the split- 
ting of the res to make two people husband and wife in one 
state, divorced in another. Haddock v. Haddock, supra; 
ef. Williams IT. Now it leads to practical abandonment 
of the effort, of this Court’s function, and of the obliga- 
tion placed upon the states, by committing to their juries 
for all practical effects the final choice to disregard it. 


III 


I do not concur in the abdication. I think a major op- 
eration is required to prevent it. The Constitution does 
not mention domicil. Nowhere does it posit the powers of 
the states or the nation upon that amorphous, highly vari- 
able common-law conception. Judges have imported it. 
The importation, it should be clear by now, has failed in 
creating a workable constitutional criterion for this deli- 
cate region. In its origin the idea of domicil was stranger 
to the federal system and the problem of allocating power 
within it. The principal result of transplanting it to con- 
stitutional soil has been to make more complex, variable 
and confusing than need be inherently the allocation of 
authority in the federal scheme. The corollary conse- 
quence for individuals has been more and more to infuse 
with uncertainty, confusion, and caprice those human re- 
lations which most require stability and depend for it upon 
how the distribution of power is made. 
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In my opinion these consequences are inevitable as long 
as “unitary domicil” usurps the role of “jurisdictional 
fact” and is applied under the “permissible inference” rule 
to turn questions of power first for creating jurisdiction, 
then for nullifying the effects of its exercise, to settle and 
then unsettle the human relations resting upon the 
power’s exertion. The conception has outlived its juris- 
dictional usefulness unless caprice, confusion and con- 
tradiction are the desirable criteria and consequences of 
jurisdictional conceptions. 

Stripped of its common-law gloss, the basic constitu- 
tional issue inherent in the problem is whether the states 
shall have power to adopt so-called “liberal” divorce poli- 
cies and grant divorces to persons coming from other 
states while there transiently or for only short periods not 
sufficient in themselves, absent other objective criteria, 
to establish more than casual relations with the commu- 
nity. One could understand and apply, without decades 
of confusion, a ruling that transient divorces, founded on 
fly-by-night “residence,” are invalid where rendered as 
well as elsewhere; in other words, that a decent respect for 
sister states and their interests requires that each, to val- 
idly decree divorce, do so only after the person seeking it 
has established connections which give evidence substan- 
tially and objectively that he has become more than 
casually affiliated with the community. Until then the 
newcomer would be treated as retaining his roots, for this 
purpose, as so often happens for others, at his former 
place of residence. One equally could understand and 
apply with fair certainty an opposite policy frankly con- 
ceding state power to grant transient or short-term 
divorces, provided due process requirements for giving 
notice to the other spouse were complied with. 

Either solution would entail some attenuation of state 
power. But that would be true of any other, which would 
not altogether leave the matter to the states and thus 
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nullify the constitutional command. Strong considera- 
tions could be stated for either choice. The one would give 
emphasis to the interests of the states in maintaining 
locally prevailing sentiment concerning familial and social 
institutions. The other would regard the matter as more 
important from the standpoint of individual than of insti- 
tutional relations and significance. But either choice 
would be preferable to the prevailing attempt at compro- 
mise founded upon the “unitary domicil-jurisdictional 
fact-permissible inference” rule. 

That compromise gives effect to neither policy. It 
vitiates both; and does so in a manner wholly capricious 
alike for the institutional and the individual aspects of 
the problem. The element of caprice lies in the substan- 
tive domiciliary concept itself and also in the mode of its 
application. 

Domicil, as a substantive concept, steadily reflects 
neither a policy of permanence nor one of transiency. It 
rather reflects both inconstantly. The very name gives 
forth the idea of home with all its ancient associations of 
permanence. But “home” in the modern world is often a 
trailer or a tourist camp. Automobiles, nation-wide busi- 
ness and multiple family dwelling units have deprived 
the institution, though not the idea, of its former general 
fixation to soil and locality. But, beyond this, “home”’ 
in the domiciliary sense can be changed in the twinkling 
of an eye, the time it takes a man to make up his mind to 
remain where he is when he is away from home. He need 
do no more than decide, by a flash of thought, to stay 
“either permanently or for an indefinite or unlimited 
length of time.” '* No other connection of permanence is 


14 Citation of authority is hardly needed for reference to the diffi- 
culties courts have encountered in the effort to define this intent. 
“Animus manendi” is o{ten a Latin refuge which succeeds only in evad- 
ing, not in resolving, the question with which Job wrestled in his 
suffering. 
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required. All of his belongings, his business, his family, 
his established interests and intimate relations may re- 
main where they have always been. Yet if he is but phy- 
sically present elsewhere, without even bag or baggage, 
and undergoes the mental flash, in a moment he has 
created a new domicil though hardly a new home. 

Domicil thus combines the essentially contradictory 
elements of permanence and instantaneous change. No 
legal conception, save possibly “jurisdiction,” of which 
it is an elusive substratum, affords such possibilities for 
uncertain application. The only thing certain about it, 
beyond its uncertainty, is that one must travel to change 
his domicil. But he may travel without changing it, even 
remain for a lifetime in his new place of abode without 
doing so. Apart from the necessity for travel, hardly 
evidentiary of stabilized relationship in a transient age, 
the criterion comes down to a purely subjective mental 
state, related to remaining for a length of time never yet 
defined with clarity. 

With the crux of power fixed in such a variable, small 
wonder that the states vacillate in applying it and this 
Court ceaselessly seeks without finding a solution for its 
quandary. But not all the vice lies in the substantive con- 
ception. Only lawyers know, unless now it is taxpayers ”° 
and persons divorced, how rambling is the scope of facts 
from which proof is ever drawn to show and negate the 
ultimate conclusion of subjective “fact.” They know, 
as do the courts and other tribunals which wrestle with the 
problem, how easily facts procreative of conflicting in- 
ferences may be marshalled and how conjectural is the 


15 Cf. Tilt v. Kelsey, 207 U.S. 43; Iowa v. Slimmer, 248 U.S. 115; 
Worcester County Trust Co. v. Riley, 302 U.S. 292; Texas v. Florida, 
306 U.S. 398; Sweeney v. District of Columbia, 113 F. 2d 25, cert. 
denied, 310 U. S. 631. Compare District of Columbia v. Murphy, 
314 U.S. 441, with District of Columbia v. Pace, 320 U.S. 698. See 
121 A. L. R. 1200; Tweed and Sargent, Death and Taxes Are Cer- 
tain—But What of Domicile? (1939) 53 Harv. L. Rev. 68. 
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outcome. There is no greater legal gamble. Rare is the 
situation, where much is at stake, in which conflicting 
circumstances cannot be shown and where accordingly 
conflicting ultimate inferences cannot be drawn. 

The essentially variable nature of the test lies there- 
fore as much in the proof and the mode of making the 
conclusion as in the substantive conception itself. When 
what must be proved is a variable, the proof and the con- 
clusion which follows upon it inevitably take on that 
character. The “unitary domicil-jurisdictional fact-per- 
missible inference” variable not only is an inconstant, 
vacillating pivot for allocating power. It is inherently a 
surrender of the power to make the allocation. 

That effect is not nullified by vague reservation of 
supervisory intent. For supervision in any case that 
matters, that is, wherever the issue is crucial, nullifies the 
test. I think escape should be forthright and direct. It 
can be so only if the attempt to compromise what will not 
yield to compromise is forsworn, with the ancient gloss 
that serves only to conceal in familiar formula its essen- 
tially capricious and therefore nullifying character. This 
discarded, choice then would be forced between the ideas 
of transiency with due process safeguards and some min- 
imal establishment of more than casual or transitory rela- 
tions in the new community, giving the newcomer some- 
thing of objective substance identifying him with its 
life. 

With this choice made, objective standards of proof 
could apply, for the thing to be proved would be neither 
subjective nor so highly variable as inference of state of 
mind in ambiguous situation always must be. Neither 
domicil’s sharp subjective exclusions between the old and 
the new nor its effort to probe the unprovable workings 
of thought at some past moment, as in relation to the 
length of time one purposed remaining or whether there 
was vestigial and contingent intent to return, would be 
material. 
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With the subjective substratum removed, the largest 
source of variable and inconstant decision would disap- 
pear. This would be true, whether transiency guarded by 
due process or some more established but objectively de- 
terminable relation with the community were chosen for 
the standard to turn the existence of power. Either 
choice would be preferable to the variable which can give 
only inconstant and capricious effects, nullifying both 
policies. 

If by one choice states of origin were forced to modify 
their local policies by giving effect to the different poli- 
cies of other states when crystallized in valid judgments, 
that would be no more than the Constitution in terms 
purports to require. And it may be doubted their sur- 
render would be much greater in practical effects than 
the present capricious and therefore deceptive system 
brings about.'® If by some more restrictive choice states 
now free to give essentially transient divorce were required 


16 The residence requirements of the states for absolute divorce 
vary depending at times on the ground for divorce relied on, the 
place where the cause of action arose, or other factors. Speaking 
generally, approximately 33 states require one year’s residence in most 
divorce actions. Nine states are more severe, 7 of these requiring 2 
years’ residence and two a longer period. Six states are less severe. 
Of these North Carolina at present requires a 6 months’ residence 
and the others six weeks to three months. See Warren, Schouler 
Divorce Manual (1944) 705-720. Thus, practically speaking, 39 
states require one year o7 less, only 9 longer. 

It seems questionable, at any rate, that the grounds for divorce as 
such have “jurisdictional” significance. Presumably, if length of resi- 
dence is the controlling factor, all of the states would be required 
to give effect to divorces granted by the 42 requiring one year or 
longer, unless the greatly preponderant legislative judgment is to be 
disregarded. The permissible denial accordingly would extend at 
the most to decrees granted by the six states requiring less than one 
year. It is difficult to see how greatly disruptive effects would be 
created for them or for the other states by requiring them to approx- 
imate the generally prevailing judgment as to the length of the 
period appropriate for granting impeccable divorce. 
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to modify that policy for locally valid effects, within the 
limits of any objective standard that conceivably would 
be acceptable for constitutional purposes, the obligations 
they owe to the nation and to sister states would seem 
amply to justify that modest curtailment of their power. 
It is hard to see what legitimate substantial interest a 
state may have in providing divorces for persons only 
transiently there or for newcomers before they have 
created, by reasonable length of stay or other objective 
standards, more than fly-by-night connections. 

I therefore dissent from the judgment which, in my 
opinion, has permitted North Carolina at her substan- 
tially unfettered will to deny all faith and credit to the 
Nevada decree, without in any way impeaching or at- 
tempting to impeach that judgment’s constitutional 
validity. But if she is not to be required thus to give 
the faith and credit due, in my opinion she should not 
be allowed to deny it by any standard of proof which is 
less than generally is required to overturn or disregard 
a judgment upon direct attack. Cf. Schneiderman v. 
United States, 320 U.S. 118. The solemnity of the judi- 
cial act and the very minimum of “respect” due the ac- 
tion of a sister state should compel adherence to this 
standard, though doing so would not give the full faith 
and credit which the Constitution commands. To ap- 
proximate the constitutional policy would be better than 
to nullify it. 


Mr. Justice Buack, dissenting. 


Anglo-American law has, until today, steadfastly main- 
tained the principle that before an accused can be con- 
victed of crime, he must be proven guilty beyond a rea- 
sonable doubt. These petitioners have been sentenced to 
prison because they-were unable to prove their innocence 
to the satisfaction of the State of North Carolina. They 
have been convicted under a statute so uncertain in its 
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application that not even the most learned member of 
the bar could have advised them in advance as to whether 
their conduct would violate the law. In reality the peti- 
tioners are being deprived of their freedom because the 
State of Nevada, through its legislature and courts, 
follows a liberal policy in granting divorces. They had 
Nevada divorce decrees which authorized them to remarry. 
Without charge or proof of fraud in obtaining these 
decrees,’ and without holding the decrees invalid under 
Nevada law, this Court affirms a conviction of petitioners, 
for living together as husband and wife. I cannot recon- 
cile this with the Full Faith and Credit Clause and with 
Congressional legislation passed pursuant to it. 

It is my firm conviction that these convictions cannot 
be harmonized with vital constitutional safeguards de- 
signed to safeguard individual liberty and to unite all the 
states of this whole country into one nation. The fact 
that two people will be deprived of their constitutional 
rights impels me to protest as vigorously as I can against 
affirmance of these convictions. Even more, the Court’s 
opinion today will cast a cloud over the lives of countless 
numbers of the multitude of divorced persons in the 
United States. The importance of the issues prompts me 
to set out my views in some detail. 

Statistics indicate that approximately five million di- 
voreced persons are scattered throughout the forty-eight 
states.2 More than 85% of these divorces were granted in 


1 Previous decisions of this Court have asserted that a state cannot 
justify its refusal to give another state’s judgment full faith and credit, 
at least, in the absence of a showing that fraud is an adequate ground 
for setting the judgment aside in the state where it was rendered. See 
Christmas v. Russell, 5 Wall. 290, 302-304; Mazrwell v. Stewart, 22 
Wall. 77, 81; Bigelow v. Old Dominion Copper Co., 225 U.S. 111, 
134. 

2 According to thé best available statistics more than five million 
divorces were granted in the last twenty years and the annual rate is 
steadily increasing. See Marriage and Divorce Statistics, Bureau of 
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uncontested proceedings.’ Not one of this latter group 
can now retain any feeling of security in his divorce decree. 
Ever present will be the danger of criminal prosecution 
and harassment. 

All these decrees were granted by state courts. Erie R. 
Co. v. Tompkins, 304 U.S. 64, and cases following it, rec- 
ognized the obvious truth, that rules of law laid down by 
state courts are binding. These judicial “laws” are repre- 
sented by decrees, judgments and court opinions. Today’s 
opinion, however, undermines and makes uncertain the 
validity of every uncontested divorce decree. It wipes out 
every semblance of their finality and decisiveness. It 
achieves what the Court terms the “desirable effect’’ of 
providing the “same” quality to every divorce decree, 


the Census, 1942, and the same reports for different years; Divorce, 
Depression and War, Social Forces, University of North Carolina Press, 
Dec. 1943, 191, 192; Social and Statistical Analysis, Law and Contem- 
porary Problems, Duke University, Summer 1944; 1940 Census, Bu- 
reau of the Census, Vol. 4, Tables 29 and 48; Ogburn, Marriages, 
Births and Divorces, Annals, American Academy, Sept. 1943, 20. 

’ This percentage is shown by the various “Marriage and Divorce” 
publications of the Bureau of the Census, Department of Commerce. 
Careful studies in particular localities have indicated that the percent- 
age of uncontested divorces is substantially above the 85% shown in 
Census Reports. In Maryland, for instance, 3,306 petitions for di- 
vorce were filed in 1929. 1,847 defendants failed to answer and the 
complainant had decrees in all but six cases. “A total of 1,459 de- 
fendants, however, filed answers to the plaintiff’s allegations and thus 
staged a technical contest. This does not necessarily mean that a 
given defendant was opposed to a decree being granted. Of these 
1,459 technically contested actions, 442 dropped out without coming 
to hearing, thus leaving 1,017 technical contests in the field... . If 
we accompany the plaintiffs in the 1,017 remaining technical contests 
to the hearing, we find little in the way of substantial contest. There 
is a positive record of no contest in 808 cases; of a contest in 81 cases; 
and data are not available with respect to contest in 128 cases. .. . 
It seems likely that in less than 100 cases was there at the hearing a 
contest concerning whether a decree should be granted.” Marshall 
and May, The Divorce Court, 226-227. 

664818°—46——_21 
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“wherever the question arises’ —it endows them all alike 
with the “same” instability and precariousness. The 
result is to classify divorced persons in a distinctive and 
invidious category. A year ago, a majority of this Court in 
a workmen’s compensation case declared that the Full 
Faith and Credit Clause of the Constitution was a “na- 
tionally unifying force” ; * today, as to divorce decrees, that 
clause, coupled with a new content recently added to the 
Due Process Clause, has become a nationally disruptive 
force. Uncontested divorce decrees are thus so degraded 
that a person who marries in reliance upon them can be 
sent to jail. With much language the Court has in effect 
adopted the previously announced hypothesis upon which 
the North Carolina Supreme Court permitted another per- 
son to be sent to prison, namely, that “the full faith and 
credit clause does not apply to actions for divorce, and that 
the states alone have the right to determine what effect 
shall be given to the decrees of other states in this class 
of cases.” State v. Herron, 175 N. C. 754, 758, 94 S. E. 
698; cf. Matter of Holmes, 291 N. Y. 261, 273, 52 N. E. 2d 
424. 

The petitioners were married in Nevada. North Caro- 
lina has sentenced them to prison for living together as 
husband and wife in North Carolina. This Court today 
affirms those sentences without a determination that the 
Nevada marriage was invalid under that state’s laws. 
This holding can be supported, if at all, only on one of two 
grounds: (1) North Carolina has extra-territorial power 
to regulate marriages within Nevada’s territorial bound- 
aries, or, (2) North Carolina can punish people who live 
together in that state as husband and wife even though 
they have been validly married in Nevada. A holding 
based on either of these two grounds encroaches upon the 
general principle recognized by this Court that a marriage 
validly consummated under one state’s laws is valid in 


* Magnolia Petroleum Co. v. Hunt, 320 U. S. 430, 439. 
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every other state.© If the Court is today abandoning 
that principle, it takes away from the states a large part of 
their hitherto plenary control over the institution of mar- 
riage. A further consequence is to subject people to 
criminal prosecutions for adultery and bigamy merely 
because they exercise their constitutional right to pass 
from a state in which they were validly married into an- 
other state which refuses to recognize their marriage. 
Such a consequence runs counter to the basic guarantees 
of our federal union. Edwards v. California, 314 U.S. 160. 
It is true that persons validly married under the laws of 
one state have been convicted of crime for living together 
in other states.° But those state convictions were not 
approved by this Court. And never before today has this 
Court decided a case upon the assumption that men and 
women validly married under the laws of one state could 
be sent to jail by another state for conduct which involved 
nothing more than living together as husband and wife. 
The Court’s opinion may have passed over the marriage 
question on the unspoken premise that the petitioners 
were without legal capacity to marry. If so, the primary 
question still would be whether that capacity, and other 
issues subsidiary to it, are to be determined under Nevada, 
North Carolina, or federal law. Answers to these ques- 


5 Loughran v. Loughran, 292 U. 8. 216, 223-225; Dudley v. Dudley, 
151 Iowa 142, 130 N. W. 785; Ex parte Crane, 170 Mich. 651, 136 
N. W. 587; see Radin, Authenticated Full Faith and Credit Clause, 
39 Ill. L. R. 1, 32. See also Annotations, 60 Am. St. Rep. 942; 28 
L. R. A. N.S. 754; 127 A. L. R. 437. 

6 This question has arisen most frequently in the application of 
state laws making it a criminal offense for persons of different races 
to live together as husband and wife. See e. g., State v. Bell, 7 Baxt. 
(Tenn.) 9. That case has been explained as a holding that “With- 
out denying the validity of a marriage in another state, the privileges 
flowing from marriage may be subject to the local law.” Yarborough 
v. Yarborough, 290 U.S. 202, 218. See also Greenhow v. James, 80 
Va. 636. Cf. Pearson v. Pearson, 51 Cal. 120; State v. Ross, 76 N.C. 
242; Whittington v. McCaskill, 65 Fla. 162, 61 So. 236. 
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tions require a discussion of the divorce decrees awarded 
to the petitioners in a Nevada court prior to their marriage 
there. 

When the Nevada decrees were granted, the petition- 
ers’ former spouses lived in North Carolina. When peti- 
tioners were tried and convicted, one of their former 
spouses was dead and the other had remarried. Under 
the legal doctrine prevailing in Nevada and in most of 
the states, these facts would make both the decrees im- 
mune from attack unless, perhaps, by persons other than 
the North Carolina spouses, whose property rights might 
be adversely affected by the decrees.’ So far as appears 
from the record no person’s property rights were adversely 
affected by the dissolution decrees. None of the parties 
to the marriage, although formally notified of the Nevada 
divorce proceedings, made any protest before or after 
the decrees were rendered. The state did not sue here to 
protect any North Carolinian’s property rights or to obtain 
support for the families which had been deserted. The 
result of all this is that the right of the state to attack 
the validity of these decrees in a criminal proceeding is 
today sustained, although the state’s citizens, on whose 
behalf it purports to act, could not have done so at the 
time of the conviction in a civil proceeding. Further- 
more, all of the parties to the first two marriages were 
apparently satisfied that their happiness did not le in 
continued marital cohabitation. North Carolina claims 
no interest in abriaging their individual freedom by fore- 
ing them to live together against their own desires. The 
state’s interest at the time these petitioners were convicted 


7See e. g., Foy v. Smith’s Estate, 58 Nev. 371, 81 P. 2d 1065; 
Dwyer v. Nolan, 40 Wash. 459, 82 P. 746, 1 L. R. A. N.S. 551; Chap- 
man v. Chapman, 224 Mass. 427, 113 N. E. 359; Matter of Bingham, 
265 App. Div. 463, 39 N. Y. S. 2d 756; Moyer v. Koontz, 103 Wis. 22, 
79 N. W. 50; Leathers v. Stewart, 108 Me. 96, 79 A. 16, Ann. Cas. 
1913B, 366, 369-372; Kirschner v. Dietrich, 110 Cal. 502, 42 P. 1064; 
Schouler Divorce Manual, 588-590. 
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thus comes down to its concern in preserving a bare mari- 
tal status for a spouse who had already married again. 
If the state’s interest before that time be considered, it 
was to preserve a bare marital status as to two persons who 
had sought a divorce and two others who had not objected 
to it. It is an extraordinary thing for a state to procure 
a retroactive invalidation of a divorce decree, and then 
punish one of its citizens for conduct authorized by that 
decree, when it had never been challenged by either of 
the people most immediately interested in it. I would not 
permit such an attenuated state interest to override the 
Full Faith and Credit Clause of the Constitution and an 
Act of Congress pursuant to it. Here again, North Caro- 
lina’s right to attack this judgment, despite the Full Faith 
and Credit Clause and the Congressional enactment, is not 
based on Nevada law; nor could it be. For in Nevada, 
even the Attorney General could not have obtained a can- 
cellation of the decree on the ground that it was rendered 
without jurisdiction. State v. Moore, 46 Nev. 65, 207 P. 
75. This makes it clear beyond all doubt that North Caro- 
lina has not given these decrees the same effect that they 
would be given in the courts of Nevada. 

The Court permits North Carolina to disregard the de- 
crees on the following line of reasoning. No state need 
give full faith and credit to a “void” decree. A decree 


8 Here too we approach the domain where the line may be shadowy 
between the individual rights of people to choose and keep their own 
associates and the power of the state to prescribe who shall be their 
most intimate associates. People in this country do not “belong” to 
the state. Le Mesurier v. Le Mesurier, [1895] A.C. 517. Our Con- 
stitution preserves an area of individual freedom which the state has 
no right to abridge. The flavor of the Court’s opinion is that a state 
has supreme power to control its domiciliaries’ conduct wherever they 
go and that the state may prohibit them from getting a divorce in 
another state. In this aspect the decision is not confined to a hold- 
ing which relates to state as opposed to federal rights. It contains 
a restriction of individual as opposed to state rights. See Radin, 
supra, 28-32. 
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rendered by a court without “jurisdiction” is “void.” No 
state court has “jurisdiction” to grant a divorce unless one 
of the parties is “domiciled” in the state. The North Caro- 
lina court has decided that these petitioners had no “domi- 
cile’ in Nevada. Therefore, the Nevada court had no 
“jurisdiction,” the decrees are “void,” and North Carolina 
need not give them faith or credit. The solution to all 
these problems depends in turn upon the question com- 
mon to all of them—does state law or federal law apply? 
The Constitution provides that “Full Faith and Credit 
shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State. And the 
Congress may by general Laws prescribe the Manner in 
which such Acts, Records and Proceedings shall be proved, 
and the Effect thereof.” (Emphasis added.) Acting pur- 
suant to this constitutional authority, Congress in 1790 
declared what law should govern and what “Effect” should 
be given the judgments of state courts. That statute is 
still the law. Its command is that they “shall have such 
faith and credit given tothem . . . as they have by law or 
usage in the Courts of the state from which they are 
taken.” 28 U.S. C. 687. If, as the Court today implies, 
divorce decrees should be given less effect than other court 
judgments, Congress alone has the constitutional power to 
say so. We should not attempt to solve the “divorce prob- 
lem” by constitutional interpretation. At least, until 
Congress has commanded a different “Effect” for divorces 
granted on a short sojourn within a state, we should stay 
our hands. A proper respect for the Constitution and the 
Congress would seem to me to require that we leave this 
problem where the Constitution did. If we follow that 
course, North Carolina cannot be permitted to disregard 
the Nevada decrees without passing upon the “faith and 
credit” which Nevada itself would give to them under its 
own “law or usage.” The Court has decided the matter as 
though it were a purely federal question; Congress and the 
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Constitution declared it to be a state question. The logic 
of the Court does not persuade me that we should ignore 
these mandates of the Congress and the Constitution. Ne- 
vada’s decrees purported to grant petitioners an absolute 
divorce with a right to remarry. No “law or usage” of 
Nevada has been pointed out to us which would indicate 
that Nevada would, under any circumstances, consider its 
decrees so “void” as to warrant imprisoning those who 
have remarried in reliance upon such existing and unan- 
nulled decrees. 

A judgment may be “void” in the general sense, and yet 
give rise to rights and obligations. While on the books 
its existence is a fact, not a theory. And it may be said 
of decrees, later invalidated, as of statutes held unconsti- 
tutional, that “The past cannot always be erased by a new 
judicial declaration. The effect of the subsequent ruling 
as to invalidity may have to be considered in various as- 
pects,—with respect to particular relations, individual and 
corporate, and particular conduct, private and official . . . 
an all-inclusive statement of a principle of absolute retro- 
active invalidity cannot be justified.” Chicot County 
Drainage District v. Baxter State Bank, 308 U. S. 371, 
374. Despite the conclusion that a judgment is “void,” 
courts have in the interest of substantial justice and fair- 
ness declined to attribute a meaning to that word which 
would make such judgments, for all purposes, worthless 
scraps of paper.’ After a judgment has been declared 
“void” it still remains to decide as to the consequences at- 
tached to good faith conduct between its rendition and its 
nullification. That determination, I think, must, in this 
case, under the Full Faith and Credit Clause, be made in 


® Gray v. Brignardello, 1 Wall. 627, 634; Colvin v. Colvin, 2 Paige 
(N. Y.) 385; Harper, The Myth of the Void Divorce, 2 Law and 
Contemporary Problems, 335; The Validity of Void Divorces, 79 U. 
Pa. L. Rev. 158; Tainter, Restitution of Property Transferred Under 
Void or Later Reversed Judgments, 9 Miss. L. J. 157. 
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accordance with the “law or usage” of Nevada—not of 
North Carolina or the federal government. 

This brings me to the Court’s holding that Nevada de- 
crees were “void.” That conclusion rests on the premise 
that the Nevada court was without jurisdiction because 
the North Carolina Court found that the petitioners had 
no “domicile” in Nevada. The Nevada court had based 
its decree on a finding that “domicile” had been established 
by evidence before it. As I read that evidence, it would 
have been sufficient to support the findings, had the case 
been reviewed by us. Thus, this question of fact has 
now been adjudicated in two state courts with different 
results. It should be noted now that this Court very re- 
cently has said as to the Full Faith and Credit Clause and 
the 1790 Congressional enactment, that “From the begin- 
ning this Court has held that these provisions have made 
that which has been adjudicated in one state res judicata 
to the same extent in every other.” Magnolia Petroleum 
Co. v. Hunt, supra, at 438." That it was appropriate for 





10 The Nevada court had general jurisdiction to grant divorces, and 
the complaint was required to allege domicile along with the other 
requisite allegations. Domicile is as much an integral element in the 
litigation as the proof of cruelty or any of the other statutory grounds 
for divorce in Nevada. Labeling domicile as “jurisdictional” does not 
make it different from what it was before. Since the Nevada court 
had no power to render a divorce without proof of facts other than 
domicile, there is nothing to prevent this Court, under its expansive 
interpretation of the Due Process Clause, from labeling these other 
facts as “jurisdictional” and taking more state powers into the fed- 
eral judicial orbit. Both these types of facts, however labeled, were 
part of the controversy which the Nevada legislature gave its courts 
power to resolve. The state could label them “jurisdictional” and, 
having the exclusive power to grant divorces, could attach such con- 
sequences to them as it sees fit. But, while Congress might, under the 
Full Faith and Credit Clause, prescribe the “effect” in other states, 
of decrees based on the finding, I do not think the federal courts can, 
by their mere label, attach jurisdictional consequences to the state’s 
requirement of domicile. Hence, I think the quoted statement from 
the Magnolia Petroleum case should control this case. 
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the Nevada court to pass upon the question of domicile 
can hardly be doubted, since the concurring opinion in our 
first consideration of this case correctly said that the “Ne- 
vada decrees do satisfy the requirements of the Due Proc- 
ess Clause and are binding in Nevada on the absent spouses 

..” 317 U. 8. 287, 306. The Court today, however, 
seems to place its holding that the Nevada decrees are 
void on the basis that the Due Process Clause makes 
domicile an indispensable prerequisite to a state court’s 
“Jurisdiction” to grant divorce. It further holds that this 
newly created federal restriction of state courts projects 
fact issues which the state courts cannot finally determine 
for themselves. Davis v. Davis, 305 U.S. 32, provides a 
possible exception to this holding. It decided that where 
both spouses appeared, a state court could finally deter- 
mine the question of domicile. Whether the Court today 
overrules that case I cannot be sure. Certainly, if a state 
court cannot finally determine the question of domicile 
because it is a federal question, each divorce controversy 
involving domicile must be subject to review here whether 
both parties appear or not. 

I cannot agree to this latest expansion of federal power 
and the consequent diminution of state power over mar- 
riage and marriage dissolution which the Court derives 
from adding a new content to the Due Process Clause. 
The elasticity of that clause necessary to justify this hold- 
ing is found, I suppose, in the notion that it was intended 
to give this Court unlimited authority to supervise all 
assertions of state and federal power to see that they com- 
port with our ideas of what are “civilized standards of 
law.” See Malinski v. New York, 324 U.S. 401. I have 
not agreed that the Due Process Clause gives us any such 
unlimited power, but unless it does, I am unable to under- 
stand from what source our authority to strip Nevada of 
its power over marriage and divorce can be thought to 
derive. Certainly, there is no language in the Constitu- 
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tion which even remotely suggests that the federal gov- 
ernment can fix the limits of a state court’s jurisdiction 
over divorces. In doing so, the Court today exalts 
“domicile,” dependent upon a mental state, to a position 
of constitutional dignity. State jurisdiction in divorce 
cases now depends upon a state of mind as to future intent. 
Thus “a hair perhaps divides” the constitutional juris- 
diction or lack of jurisdiction of state courts to grant 
divorcees. Cf. Pollock v. Williams, 322 U.S. 4, 21. And 
this “hair-line” division involves a federal question, ap- 
parently open to repeated adjudications at the instance 
of as many different parties as can be found to raise it. 
Moreover, since it is a federal question, each new litigant 
has a statutory right to ask us to pass on it. 

The two cases cited by the Court do not support this 
novel constitutional doctrine. Bell v. Bell, 181 U.S. 175, 
held a Pennsylvania decree invalid on the ground that 
there was no domicile shown. It specifically stated, how- 
ever, that Pennsylvania law required one year’s domicile. 
Neither the decision in that case, nor any of the others on 
which it relied, rested on an interpretation of the Due 
Process Clause as requiring “domicile.” Nor did the 
decision in Andrews v. Andrews, 188 U.S. 14, support to- 
day’s Due Process Clause extension, for there it was said 
that“. . . itis certain that the Constitution of the United 
States confers no power whatever upon the government 
of the United States to regulate marriage .. .”* 


1 Streitwolf v. Streitwolf, 181 U.S. 179, decided the same day as 
Bell v. Bell, held a North Dakota divorce decree invalid. That hold- 
ing did not rest on any “federal concept of domicile,” but on the 
fact that North Dakota law required “a domicile in good faith .. . 
for ninety days as a prerequisite to jurisdiction of a case of divorce.” 

'2 Andrews v. Andrews did not assert that any particular federal con- 
stitutional provision made domicile a state jurisdictional requirement 
in divorce cases. It emphasized state and common law concepts 
of domicile and a state’s power over its “inhabitants.” This empha- 
sis led the Court to permit Massachusetts to invalidate a South 
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It is a drastic departure from former constitutional doc- 
trine to hold that the Federal Constitution measures the 
power of state courts to pass upon petitions for divorce. 
The jurisdiction of state courts over persons and things 
within their boundaries has been uniformly acknowledged 
through the years, without regard to the length of their 
sojourn or their intention to remain. And that jurisdic- 
tion has not been thought to be limited by the Federal 
Constitution. Legislative dissolution of marriage was 
common in the colonies and the states up to the middle 
of the Nineteenth Century. A legislative dissolution of 
marriage, granted without notice or hearing of any kind, 
was sustained by this Court long after the Fourteenth 
Amendment was adopted. Maynard v. Hill, 125 U.S. 
190; ef. Pennoyer v. Neff, 95 U. 8. 714, 734-735. The 
provision that made “due process of law” a prerequisite 
to deprivation of “life, liberty, or property” was not con- 
sidered applicable to proceedings to sever the marital 
status. It was only when legislatures attempted to create 
or destroy financial obligations incident to marriage that 
courts began to conclude that their Acts encroached upon 
the right to a judicial trial in accordance with due pro- 


Dakota divorce decree, even though both husband and wife had 
appeared in the South Dakota Court. Cf. Davis v. Davis, supra. 
Massachusetts had a statute which prohibited its “inhabitants” from 
going into another state to get a divorce on account of conduct which 
occurred in Massachusetts, or for conduct which would not have au- 
thorized a divorce under Massachusetts law. This statute obviously 
rested on a hypothesis that each state possesses these sweeping powers 
over individuals: (1) power to make it a crime for its inhabitants to 
go to another state to engage in conduct which might be lawful there; 
(2) power to punish an inhabitant who went into another state and 
engaged in conduct in harmony with that state’s laws. If North 
Carolina has attempted to impose such sweeping statutory prohibi- 
tion upon its inhabitants, it has not been called to our attention. In 
its absence the Andrews decision gives no support to the opinion 
and judgment in this case. 
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cess."* The Court’s holding now appears to overrule May- 
nard v. Hill, sub silentio. This perhaps is in keeping with 
the idea that the Due Process Clause is a blank sheet of 
paper provided for courts to make changes in the Con- 
stitution and the Bill of Rights in accordance with their 
ideas of civilization’s demands. I should leave the power 
over divorces in the states. And in the absence of further 
federal legislation under the Full Faith and Credit Clause. 
I should leave the effect of divorce decrees to be deter- 
mined as Congress commanded—according to the laws and 
usages of the state where the decrees are entered.“* 

Implicit in the majority of the opinions rendered by this 
and other courts, which, whether designedly or not, have 
set up obstacles to the procurement of divorces, is the as- 
sumption that divorces are an unmitigated evil, and that 
the law can and should force unwilling persons to live with 
each other. Others approach the problem as one which 
can best be met by moral, ethical and religious teachings. 
Which viewpoint is correct is not our concern. I am con- 
fident, however, that today’s decision will no more aid in 
the solution of the problem than the Dred Scott decision 
aided in settling controversies over slavery. This deci- 
sion, I think, takes the wrong road. Federal courts should 
have less, not more, to do with divorces. Only when one 
state refuses to give that faith and credit to a divorce 
decree which Congress and the Constitution command, 
should we enter this field. 





18 Wright v. Wright’s Lessee, 2 Md. 429, 453; Crane v. Meginnis, 
1G. & J. Rep. (Md.) 463; Dwyer v. Nolan, supra. See also Owens v. 
Claytor, 56 Md. 129; 2 Schouler, Marriage, Divorce and Separation, 
Sixth Edition, Pars. 1471-1473; Validity of Legislative Divorce, 18 
L. R. A. 95. 

14 For an interesting discussion of the consequences of shifting di- 
vorces from the legislatures to the courts, to be worked out in the 
pattern of adversary controversies, see Marshall and May, supra, 
Chap. VI, The Mirage of Judicial Controversy. For bibliography 
of pertinent discussions see same, 338-341. 
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The Court has not only permitted North Carolina to 
invalidate a Nevada decree contrary to the law and usage 
of that state. It has actually placed the burden of estab- 
lishing the validity of that decree on a defendant charged 
with crime. The only contested question was the validity 
of the decree, since the petitioners openly lived together 
as man and wife. And the only issue involved concerning 
that validity was domicile. The burden of proving that 
single issue upon which petitioners’ liberty depended was 
castupon them. Cf. State v. Herron, 175 N.C. 754, 759, 94 
S. E. 698. The jury was not charged that the state must 
prove the defendants guilty; they were required to 
prove their innocence. The result is that a state court 
divorce decree is no protection from being sent to prison 
in another state unless a defendant charged with acting 
as it authorized can prove the state court rendering the 
decree made no error in resolving facts as to domicile. 
State court judgments exalted by the Constitution and by 
Congress are thus degraded to a lowly status by today’s 
decision. State courts, no less than federal courts, were 
recognized by the founding fathers as instruments of 
justice. I would continue to recognize them as such. At 
the very minimum we should not permit holders of these 
decrees to be convicted of crime unless another state sus- 
tained the burden of invalidating them. In a ease involv- 
ing nothing but property, this Court has declined to 
permit a second marriage to be impugned through an 
alleged prior marriage “save upon proof so clear, strong 
and unequivocal as to produce a moral conviction of the 
existence of that impediment.” Sy Joc Lieng v. Sy Quia, 
228 U.S. 335, 339. And we declined to permit a naturali- 
zation decree to be set aside because of an absence of 
“clear, unequivocal and convincing evidence.” Schnei- 
derman v. United States, 320 U.S. 118, 125, 159, 164, 166- 
170. It is no justification for requiring a less burdensome 
requirement here to say that in these former cases we were 
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dealing with federal questions. That is exactly what is 
done here. For the basic question in this case revolves 
around the Full Faith and Credit constitutional provision 
and the 1790 Congressional Act. The standard of proof 
sustained is a federal, not a state, standard. To require 
a defendant in a criminal case to carry the burden of 
proof in sustaining his decree to prove his innocence de- 
prives him of all but the last shred of protection that the 
Full Faith and Credit Clause and the 1790 Act of Con- 
gress sought to give him. Cf. Tot v. United States, 319 
U. 8. 463, 473. It makes of human liberty a very cheap 
thing—too cheap to be consistent with the principles of 
a free government. 

Moreover, the Court’s unjustifiable devitalization of 
the Full Faith and Credit Clause and the Act passed pur- 
suant to it creates a situation which makes the North Caro- 
lina statute an inescapable trap for any person who places 
the slightest reliance on another state’s divorcee decree— 
a situation which a proper interpretation of the federal 
question would avoid. The North Carolina statute 
excludes from its coverage those who “have been lawfully 
divorced.” Who after today’s decision can know or guess 
what “right” he can safely exercise under a divorce decree 
in the intervening period between the day of its entry and 
the day of its invalidation by a jury?* This Court has 
said that “a statute which either forbids or requires the 


15 The answer is that, by reason of today’s decision, no person ean 
exercise any right whatever under an uncontested divorce decree with- 
out subjecting himself to possible penitentiary punishment. “To make 
the enjoyment of a right dependent upon an impossible condition is 
equivalent to an absolute denial of the right under any condition, and 
such denial, enforced for a past act, is nothing less than punishment 
imposed for that act.” Cummings v. Missouri, 4 Wall. 277, 327. The 
“condition” here, that a divorced person cannot remarry without the 
possibility of being subjected to repeated prosecutions in all the states 
where he lives as a married person, would seem to rank as “an impos- 
sible condition.” If, therefore, the Court's object is to make divorces 
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doing of an act in terms so vague that men of common in- 
telligence must necessarily guess at its meaning and differ 
as to its application, violates the first essential of due proc- 
ess of law” (italics added). The North Carolina stat- 
ute, as applied to condemn these two petitioners to serve 
prison sentences, falls precisely within this description. 
It does so, because the sole essential contested issue in this 
case was the validity of the divorce decrees. Involved in 
this issue are questions of law mixed with questions of fact 
which perplex lawyers and judges little less than they baf- 
fle “men of common intelligence.” Today’s decision adds 
new intricacies to the whole problem for lawyers to argue 
about. It provides a new constitutional concept of “juris- 
diction,” which itself rests on a newly announced federal 
“concept of domicile.’ No final determination as to its 
own “jurisdiction” can hereafter be made by a state court 
in an uncontested divorce case. And so far as I can tell, 
no other court can ever finally determine this question. It 
might do so as between any two litigants, but I suppose the 
question of domicile would still be left open for others to 
challenge. A man might be tried for bigamy in two or 
more states. He might be convicted in one or both or all, 
I suppose. The affirmance of these convictions shows that 
a divorced person’s liberty, so far as this North Carolina 
statute is concerned, hinges on his ability to “guess” at 
what may ultimately be the legal and factual conclusion 
resulting from a consideration of two of the most uncertain 
word symbols in all the judicial lexicon, “jurisdiction” and 


dangerous, its object has been accomplished. I think divorce policy 
is the business of the people and their legislatures—not that of this 
Court. 

16 Connally v. General Construction Co., 269 U.S. 385, 391. See also 
Yu Cong Eng v. Trinidad, 271 U.S. 500, 518; United States v. Cohen 
Grocery Co., 255 U. 8. 81, 89-93; Lanzetta v. New Jersey, 306 U. S. 
451; Smith v. Cahoon, 283 U.S. 553; Screws v. United States, ante, 
p. 91; ef. Nash v. United States, 229 U.S. 373, 377 with Cline v. Frink 
Dairy Co., 274 U.S. 445, 457, 463-464. 
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“domicile.” While the doctrine that “Ignorance of the 
Jaw excuses no man” has sometimes been applied with 
harsh consequences, American courts have not been in 
the habit of making ignorance of law the crucial and con- 
trolling element in a penitentiary offense. Men have from 
time to time been sent to prison for violating court com- 
mands which were later held invalid.” It is quite a dif- 
ferent thing, however, to send people to prison for lacking 
the clairvoyant gift of prophesying when one judge or 
jury will upset the findings of fact made by another. 

In earlier times, some Rulers placed their criminal laws 
where the common man could not see them, in order that 
he might be entrapped into their violation. Others im- 
posed standards of conduct impossible of achievement to 
the end that those obnoxious to the ruling powers might 
be convicted under the forms of law. No one of them 
ever provided a more certain entrapment, than a statute 
which prescribes a penitentiary punishment for nothing 
more than a layman’s failure to prophesy what a judge or 
jury will do. This Court’s decision of a federal question 
today does just that. 


Mr. Justice DovG.as joins in this dissent. 


17 See e. g., People v. Morley, 72 Colo. 421, 211 P. 643; Holbrook v. 
Prichard Motor Co., 27 Ga. App. 480, 109 8. E. 164; St. George’s So- 
ciety v. Sawyer, 204 Iowa 103, 214 N. W. 877; State v. La Follette, 100 
Ore. 1, 196 P. 412. 
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CERTIORARI TO THE SUPREME COURT OF PENNSYLVANIA. 
No. 20. Argued October 12, 13, 1944.—Decided May 21, 1945. 


— 


. Relying upon a Nevada divorce decree, petitioner applied to a 
Pennsylvania court for revocation of an order for the support of 
his wife. The application was denied. Held that, upon the record, 
the Pennsylvania court was warranted in finding that petitioner 
did not have a bona fide domicil in Nevada when he obtained his 
decree of divorce; and the Nevada divorce decree therefore was 
not denied the full faith and credit required by the Constitution. 
Williams v. North Carolina, ante, p. 226. P. 280. 

. The claim that the Pennsylvania courts did not afford the peti- 
tioner an opportunity to be heard on the question of domicil is 
without support in the record. P. 281. 

348 Pa. 455, 35 A. 2d 335, affirmed. 


bo 


CERTIORARI, 322 U.S. 725, to review a judgment which 
sustained the denial of petitioner’s application for revoca- 
tion of an order for the support of his wife. 


Mr. Sidney J. Watts, with whom Mr. Fred C. Houston 
was on the brief, for petitioner. 


Mr. J. Thomas Hoffman for respondent. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


This case involves the same problem as that which was 
considered in Williams v. North Carolina, ante, p. 226. 
There are minor variations of fact, but the considerations 
which controlled the result in the Williams case govern 
this, 

Petitioner and respondent were married in Pennsyl- 
vania in 1899. They separated in 1919 but continued to 
live there. The wife, respondent, obtained a support or- 


der in the Pennsylvania courts which was modified from 
664818°—-46———22 
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time to time. Twice the petitioner sought a divorce in 
Pennsylvania and failed. In 1941 he went to Nevada, ar- 
riving at Las Vegas on June 23rd. Six weeks later, 
promptly within the minimum period allowed by Nevada 
law, he there filed a suit for divorce. It was granted Sep- 
tember 8th. Shortly thereafter, early in October, he left 
Nevada and took up his residence in Cleveland, Ohio, 
where he made his home. On February 1, 1943 petitioner 
filed an application before the County Court for Alle- 
gheny County, Pennsylvania, for total relief from the 
support order. He did so on the basis of the decision in 
Williams v. North Carolina, 317 U.S. 287, which had been 
decided on December 21, 1942. Exemplified copies of the 
Nevada proceedings, with other relevant evidence, were 
submitted to the County Court, which, after argument, 
denied the application. Its decision was affirmed by the 
Superior Court on the ground that petitioner did not have 
a bona fide domicil in Nevada when he obtained his de- 
cree of divorce. 153 Pa. Super. 69, 33 A. 2d 675. This 
was sustained by the Supreme Court of Pennsylvania, 348 
Pa. 455, 35 A. 2d 335, and we then granted certiorari. 322 
U.S. 725. 

Since, according to Pennsylvania law, a support order 
does not survive divorce, Commonwealth v. Parker, 59 Pa. 
Super. 74; Commonwealth v. Kurniker, 96 Pa. Super. 553, 
the efficacy of the Nevada divorce in Pennsylvania is the 
decisive question in the case. The facts relating to domicil 
are not essentially different from those set forth in Wil- 
liams v. North Carolina, ante, p. 226, except that peti- 
tioner, instead of staying in an auto court, lived in a hotel 
and did not return to Pennsylvania, his domiciliary state 
before he came to Nevada, but went to Ohio. 

The Full Faith and Credit Clause placed the Pennsyl- 
vania courts under duty to accord prima facie validity to 
the Nevada decree. The burden is on the litigant who 
would escape the operation of a judgment decreed in an- 
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other State. Pennsylvania recognized that burden, but 
its courts were warranted in finding that the respondent 
sustained her burden of impeaching the foundation of the 
Nevada decree on the jurisdictional prerequisite of bona 
fide domicil. The Pennsylvania Supreme Court rightly 
indicated that if merely the Nevada decree had been in 
evidence, it was entitled to carry the day. But the Su- 
preme Court found that on the entire showing there was 
convincing countervailing evidence to disprove peti- 
tioner’s intention to establish a domicil in Nevada. The 
Pennsylvania courts have viewed their Constitutional 
duty correctly. It is not for us to retry the facts, and we 
cannot say that in reaching their conclusion the Pennsyl- 
vania courts did not have warrant in evidence and did not 
fairly weigh the facts. 

Petitioner makes a subsidiary claim which need not de- 
tain us long. He asserts that he had no notice that the 
Nevada domicil was to be put in issue, and that therefore 
it was unfair to decide that question on this record. He 
points to the fact that for its decision the County Court 
relied on the Pennsylvania denials of divorce as res judi- 
cata, whereas the appellate courts rested their decisions 
on the issue of domicil. Since the record does not sup- 
port the basis of this claim, we are relieved from con- 
sidering its legal significance. The issue of domicil was 
appropriately pleaded in defense, it was contested at the 
trial, and before the Superior Court petitioner filed a sup- 
plemental brief on that issue. A claim of deprivation of 
opportunity to be heard on the question of domicil before 


the Pennsylvania courts is without merit. 
Affirmed. 


Mr. Justice Dovetas, concurring. 


I think it is important to keep in mind a basic difference 
between the problem of marital capacity and the problem 
of support. 
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We held in Williams v. North Carolina, 317 U. 8. 287, 
that a Nevada divorce decree granted to a spouse domiciled 
there was entitled to full faith and credit in North Caro- 
lina. That case involved the question of marital capacity. 
The spouse who obtained the Nevada decree was being 
prosecuted in North Carolina for living with the one 
woman whom Nevada recognized as his lawful wife. 
Quite different considerations would have been presented 
if North Carolina had merely sought to compel the hus- 
band to support his deserted wife and children, whether 
the Nevada decree had made no provision for the support 
of the former wife and children or had provided an amount 
deemed insufficient by North Carolina. In other words, 
it is not apparent that the spouse who obtained the de- 
cree can defeat an action for maintenance or support in 
another State by showing that he was domiciled in the 
State which awarded him the divorce decree. It is one 
thing if the spouse from whom the decree of divorce is 
obtained appears or is personally served. See Yarborough 
v. Yarborough, 290 U.S. 202; Davis v. Davis, 305 U.S. 32. 
But I am not convinced that in absence of an appearance 
or personal service the decree need be given full faith and 
credit when it comes to maintenance or support of the 
other spouse or the children. See Pennoyer v. Neff, 95 
U.S. 714. The problem under the full faith and credit 
clause is to accommodate as fully as possible the conflict- 
ing interests of the two States. See Magnolia Petroleum 
Co. v. Hunt, 320 U.S. 430, 447 (dissenting opinion). The 
question of marital capacity will often raise an irreconcil- 
able conflict between the policies of the two States. See 
Williams v. North Carolina, supra. One must give way 
in the larger interest of the federal union. But the same 
conflict is not necessarily present when it comes to main- 
tenance or support. The State where the deserted wife 
is domiciled has a deep concern in the welfare of the family 
deserted by the head of the household. If he is required 
to support his former wife, he is not made a bigamist and 
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the offspring of his second marriage are not bastardized. 
In that view Pennsylvania in this case might refuse to 
alter its former order of support or might enlarge it, even 
though Nevada in which the other spouse was domiciled 
and obtained his divorce made a different provision for 
support or none at all. See Radin, The Authenticated 
Full Faith and Credit Clause, 39 Ill. L. Rev. 1, 28. 


Mr. Justice Buack joins in this opinion. 


Mr. Justice RUTLEDGE, concurring. 


In accordance with the views which I have expressed 
in Williams v. North Carolina, ante, p. 226, I do not think 
full faith and credit have been given by the Pennsylvania 
courts to the Nevada decree in this case. But upon the 
basis of the Court’s decision in that case, made applicable 
also in this one, I concur in the result. In doing so, how- 
ever, it is appropriate to indicate my agreement with the 
views expressed in the concurring opinion of Mr. Justice 
Dove tas that the jurisdictional foundation for a decree in 
one state capable of foreclosing an action for maintenance 
or support in another may be different from that required 
to alter marital status with extraterritorial effect. 





COMMISSIONER OF INTERNAL REVENUE v. 
ESTATE OF BEDFORD er At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 710. Argued March 29, 1945.—Decided May 21, 1945. 


1. A petition for a writ of certiorari to review a decision of the 
Circuit Court of Appeals for the Second Circuit was filed within 
three months after “entry” of the “judgment,” as required by § 8 
of the Act of February 13, 1925, when filed within three months 
after the date of that court’s “Order for Mandate,” though more 
than three months after the date of the “Opinion.” P. 287. 

2. A distribution of cash out of earnings and profits of a corporation, 
pursuant to a recapitalization which was a reorganization as de- 
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fined by § 112 (g) of the Revenue Act of 1936, held to have had 
the “effect of the distribution of a taxable dividend” within the 
meaning of §112 (c) (2), and to be taxable in full under that 
section and not as a capital gain under § 112 (c) (1). P. 290. 

3. The result here is the same whether the case be treated as one of 
statutory construction for the independent judgment of this Court, 
or as one within the principle of Dobson v. Commissioner. P. 292. 

144 F. 2d 272, reversed. 


CERTIORARI, 323 U.S. 707, to review a judgment revers- 
ing a decision of the Tax Court, 1 T. C. 478, which sus- 
tained the Commissioner’s determination of a deficiency 
in income tax. 


Miss Helen R. Carloss, with whom Solicitor General 
Fahy, Assistant Attorney General Samuel O. Clark, Jr., 
Mr. Sewall Key and Miss Helen Goodner were on the brief, 
for petitioner. 


Mr. Erwin N. Griswold, with whom Mr. Holt S. Mc- 
Kinney was on the brief, for respondent. 


Mr. JusTicE FRANKFURTER delivered the opinion of 
the Court. 


At the threshold, the jurisdiction of the Court is chal- 
lenged on the ground that the petition for the writ of 
certiorari was not filed within three months after “entry” 
of the “judgment” below as required by the Judiciary 
Act of February 13, 1925.’ 


1“Sec. 8 (a). That no writ of error, appeal, or writ of certiorari, 
intended to bring any judgment or decree before the Supreme Court 
for review shall be allowed or entertained unless application therefor 
be duly made within three months after the entry of such judgment 
or decree, excepting that writs of certiorari to the Supreme Court of 
the Philippine Islands may be granted where application therefor is 
made within six months: Provided, That for good cause shown either 
of such periods for applying for a writ of certiorari may be extended 
not exceeding sixty days by a justice of the Supreme Court.” 43 Stat. 
936, 940, 28 U. 8. C. § 350. 
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The steps by which the case came here are these. On 
August 8, 1944, the Circuit Court of Appeals for the Sec- 
ond Circuit filed a document entitled “Opinion”; on the 
same day, the Clerk made a docket entry reading, “Order 
reversed, A. N. Hand, C. J.”; on August 29, 1944, a docu- 
ment entitled “Order for Mandate” was filed, and the 
mandate issued that day; on November 29, 1944, the peti- 
tion for writ of certiorari was filed. The petition was filed 
too late if the “Opinion,” as respondent contends, con- 
stitutes the “judgment.” It was filed in time if the 
“Order for Mandate” may properly be deemed the “judg- 
ment.” The issue was ably pressed before us, and, since 
it concerns our power to review cases coming from what 
is perhaps the busiest circuit, it calls for more than sum- 
mary treatment. 

Even long continued practice cannot alter the limits 
within which Congress has bound the appellate jurisdic- 
tion of this Court. See Dept. of Banking v. Pink, 317 
U.S. 264. But such practice may be decisive in inter- 
preting procedural ways which, as a matter of dialectic or 
abstract analysis, may appear dubious. We are naturally 
impressed by the common understanding that in the Cir- 
cuit Court of Appeals for the Second Circuit the so-called 
“Order for Mandate” is deemed the judgment. Robert- 
son and Kirkham, Jurisdiction of the Supreme Court of 
the United States (1936) § 384. We have taken and de- 
cided as a matter of course a considerable number of cases 
in which certiorari was sought within three months after 
entry of the “Order for Mandate” but not within three 
months after the “Opinion.”* This practical under- 
standing of the controlling significance, for appellate 


2 During the 1941, 1942 and 1943 Terms, this Court entertained 
reviews and affirmed judgments of the Circuit Court of Appeals for 
the Second Circuit in not less than ten such cases: Commercial Mo- 
lasses Corp. v. N. Y. Barge Corp., 314 U. 8. 104; New York v. United 
States, 315 U. S. 510; Mother Lode Co. v. Comm’r, 317 U. S. 222; 
Smith v. Shaughnessy, 318 U. 8. 176; Helvering v. Griffiths, 318 U. 8. 
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purposes, of the “Order for Mandate” is supported and 
certainly not contradicted by all that is conveyed by the 
“Opinion” and “Order for Mandate” and the Rules of the 
lower court. 

It does not detract from the “Opinion” as an opinion 
that in its heading it gives as dates “Argued January 6, 
1944. Decided August 8, 1944,” and that it coneludes 
with “The order of the Tax Court is reversed.” The same 
or similar phrases are commonly employed in opinions of 
this Court without changing their character as opinions. 
Nor do like phrases in the opinions of the other circuit 
courts of appeals turn them into judgments, since in all 
other circuits judgment orders are separately filed. In 
spite of its title, the “Order for Mandate” on its face fulfills 
the function of such a judgment order. It recites that 


“it is now hereby ordered, adjudged, and decreed that the 
order of said The Tax Court of the United States be and it 
hereby is reversed. 

“Tt is further ordered that a Mandate issue to the said 
The Tax Court of the United States in accordance with 
this decree. 

ALEXANDER M. BELL, 
Clerk. 
By A. Dante. Fusaro, 
Deputy Clerk.” 
This language plainly imports that this is the judgment 
and that it is then being rendered. Nor does the fact that 
the order was prepared by the clerk and bears his signature 
detract from its quality as a judgment. A judgment “is 
the act of the court,” Ex parte Morgan, 114 U.S. 174, 175, 
even though a clerk does all of the ministerial acts, as here, 
in conformity with his court’s standing instructions. 


371; Emil v. Hanley, 318 U. 8. 515; Fisher Co. v. Witmark & Sons, 
318 U. S. 643; Equitable Society v. Comm’r, 321 U. 8. 560; Medo 
Corp. v. Labor Board, 321 U. 8. 678; United States ez rel. Brensilber 
v. Bausch & Lomb Optical Co., 320 U.S. 711 (equally divided court). 
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The Rules of the court below governing opinions, rehear- 
ings, issuance of mandate and stay of mandate are invoked 
to show that the “Opinion” is the appealable “judgment.” 
These Rules, like other rules, are not phrased with such 
fastidious precision as to make of all the parts a perfect 
harmony. But while substantial debating points may 
be taken,* nothing in these Rules contradicts the natural 
meaning yielded by the terms of the “Opinion” and the 
“Order for Mandate,” as reflected in the practice of the 
Second Circuit and in our own, which treats not the 
“Opinion” but the “Order for Mandate” as the order of 
judgment. The Rules would have to be far less artistic 
than they are to warrant us in holding that the Circuit 
Court of Appeals has consistently misinterpreted some of 
its own Rules. Whether the announcement of an opinion 
and its entry in the docket amounts to a judgment for 
purposes of appeal or whether that must await some later 
formal act, ought not to be decided on nice-spun argumen- 
tation in disregard of the judicial habits of the court whose 
judgment is called into question, of the bar practising be- 


8 Respondent argues that the Rules of the court below, with re- 
spect to the opinions of the court, rehearings, issuance of mandate, 
and stay of mandate, show that the “opinion” is meant to constitute 
the court’s judgment. But these Rules compute time, with respect 
to filing of petitions for rehearing and for issuance of mandate, not 
from entry of a “judgment” but from the “filing of the opinion of this 
court.” Some difficulty is raised because Rule 27 refuses a rehearing 
“unless a judge who concurred in the judgment desires it.” Also re- 
spondent finds it paradoxical to “stay” the court’s mandate under 
Rule 30 when the mandate is customarily issued on the same day the 
“Order for Mandate” is filed. And respondent argues that the court 
could not have meant to confer upon its clerk discretion to hold up, 
for varying lengths of time, the rendering of a judgment until fees 
have been paid by the prevailing party. In this case the “Order for 
Mandate” and issuance of the mandate were delayed for twenty-one 
days, and were not entered within fifteen days from the filing of the 
opinion which Rule 30 and the court’s instructions require; the time 
has been variously extended in other cases. 
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fore it, of the clerk who embodies its procedural traditions, 
as well as in conflict with the assumption of the reviewing 
court. 

But now that the existing practice has revealed abstract 
disharmonies, if not difficulties, the Circuit Court of Ap- 
peals will doubtless establish a more tidy system for meet- 
ing the technical requirements for review here. The 
normal time for entering a judgment, as the starting point 
for determining whether review will be sought or whether 
there has been acquiescence in a judgment, should be fixed. 
The uncertainties inherent in litigation should not be 
needlessly prolonged. The entry of the “Order for Man- 
date,” which in the Second Circuit begins the running of 
the period for appeal, is apparently variable and vagrant. 
In these days of rapid communication, the statutory 
allowance of three months is more than ample for an 
unsuccessful litigant to determine whether to seek further 
review. Solonga period ought not to be extended by delay 
in entering a judgment nor should the burden of securing 
such entry be put upon the successful litigant. There are 
bound to be diversities in the modes of rendering and 
recording judgments of the forty-eight systems of State 
courts. Uniformity in the entry of judgment among the 
eleven circuits forming the single federal judicature ought 
to be capable of achievement without loss to the geo- 
graphic flexibility of the system. 

This brings us to the merits, which involve the validity 
of an income tax deficiency assessment for 1937. The 
case is this. The estate of Edward T. Bedford, who died 
May 21, 1931, included 3,000 shares of cumulative pre- 
ferred stock (par value $100) of Abercrombie & Fitch 
Company. Pursuant toa plan of recapitalization respond- 
ent, as executor of the estate, in 1937 exchanged those 
shares for 3,500 shares of cumulative preferred stock (par 
value $75), 1,500 shares of common stock (par value $1), 
and $45,240 in cash (on the basis of $15.08 for each of the 
old preferred shares). The recapitalization had been pro- 
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posed because the company, after charging against its sur- 
plus account stock dividends totaling $844,100, distributed 
in 1920, 1928, and 1930, had incurred a book deficit in that 
account of $399,771.87. Because of this deficit, the com- 
pany, under applicable State law, was unable to pay divi- 
dends although for the fiscal year ending January 31, 1937 
it had net earnings of $309,073.70. 

By comparing the fair market value of the old preferred 
shares at the date of Bedford’s death with the market value 
of the new stock and cash received the gain to his estate 
was $139,740. Admittedly the recapitalization was a reor- 
ganization, § 112 (g) (1) (D) of the Revenue Act of 1936, 
49 Stat. 1648, 1681, 26 U.S. C. § 112 (g) (1) (EB), so that 
only the cash received, but none of the stock, is taxable. 
Sections 112 (b) (3), 112 (c) (1), 49 Stat. 1648, 1679, 1680, 
26 U.S. C. §$ 112 (b) (3), 112 (ce) (1). The sole issue is 
whether the cash, $45,240, is taxable as a dividend, or 
merely as a capital gain to the extent of 40%. The Tax 
Court sustained the determination of the Commissioner 
that the cash was taxable as a dividend, 1 T. C. 478, but 
was reversed by the Circuit Court of Appeals. 144 F. 2d 
272. On ashowing of importance to the administration of 
the Revenue Acts, we granted certiorari, 323 U.S. 707. 

The precise question is whether the distribution of cash 
in this recapitalization “has the effect of the distribution 
of a taxable dividend” under § 112 (c) (2) of the Reve- 
nue Act of 1936 and as such is fully taxable, or is taxable 
only at the rate of 40% as a capital gain under § 112 (c) 
(1) of that Act. The relevant provisions read: “(¢) Gain 
from Exchanges not Solely in Kind.—(1) If an exchange 
would be within the provisions of subsection (b) (1), (2), 
(3), or (5) of this section if it were not for the fact that 
the property received in exchange consists not only of 
property permitted by such paragraph to be received with- 
out the recognition of gain, but also of other property or 
money, then the gaih, if any, to the recipient shall be recog- 
nized, but in an amount not in excess of the sum of such 
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money and the fair market value of such other property. 
(2) If a distribution made in pursuance of a plan of reor- 
ganization is within the provisions of paragraph (1) of 
this subsection but has the effect of the distribution of a 
taxable dividend, then there shall be taxed as a dividend 
to each distributee such an amount of the gain recog- 
nized under paragraph (1) as is not in excess of his ratable 
share of the undistributed earnings and profits of the 
corporation accumulated after February 28, 1913. ‘The 
remainder, if any, of the gain recognized under para- 
graph (1) shall be taxed as a gain from the exchange of 
property.” 

The history of this legislation is not illuminating. Sec- 
tion 112 (ce) (2) originated in § 203 (d) (2) of the Reve- 
nue Act of 1924, 43 Stat. 253, 257. But the reports of the 
Congressional Committees merely use the language of 
the section to explain it. H. Rep. No. 179, 68th Cong., 1st 
Sess., pp. 14-15; S. Rep. No. 398, 68th Cong., Ist Sess., 
pp. 15-16. Nor does the applicable Treasury Regulation 
add anything; it repeats substantially the Committee Re- 
ports. Treas. Reg. 94, Art. 112 (g)-4. We are thrown 
back upon the legislative language for ascertaining the 
meaning which will best accord with the aims of the lan- 
guage, the practical administration of the law and relevant 
judicial construction. 

Although Abercrombie & Fitch showed a book deficit in 
the surplus account because the earlier stock dividends had 
been charged against it, the parties agree that for corpo- 
rate tax purposes at least earnings and profits exceeding 
the distributed cash had been earned at the time of the 
recapitalization. That cash therefore came out of earn- 
ings and profits and such a distribution would normally 
be considered a taxable dividend, see § 115 (a),* and has so 


4“(9). Definition of Dividend—The term ‘dividend’ when used in 
this title (except in section 203 (a) (3) and section 207 (c) (1), re- 
lating to insurance companies) means any distribution made by a 
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been treated by the courts in seemingly similar situations. 
It has been ruled in a series of cases that where the stock 
of one corporation was exchanged for the stock of an- 
other and cash and then distributed, such distributions out 
of earnings and profits had the effect of a distribution of 
a taxable dividend under § 112 (c) (2). Comm’r v. Owens, 
69 F. 2d 597; Comm’r v. Forhan Realty Corp., 75 F. 2d 
268; Rose v. Little Investment Co., 86 F. 2d 50; Love v. 
Comm’r, 113 F. 2d 236; Campbell v. United States, 144 
F. 2d 177. The Tax Court has reached the same result, 
that is, has treated the distribution as a taxable dividend, 
in the case of the recapitalization of a single corporation. 
McCord v. Comm’r, 31 B. T. A. 342, 344; J. Weingarten, 
Inc. v. Comm’r, 44 B. T. A. 798, 808-809; Knapp Monarch 
Co. v. Comm’r, 1 T. C. 59, 69-70, affirmed on other 
grounds, 139 F. 2d 863. We cannot distinguish the two 
situations and find no implication in the statute restricting 
§ 112 (c) (2) to taxation as a dividend only in the case of 
an exchange of stock and assets of two corporations. 
Respondent, however, claims that this distribution more 
nearly has the effect of a “partial liquidation” as defined 
in § 115 (i)... But the classifications of § 115, which gov- 
erns “Distributions of Corporations” apart from reorgan- 
izations, were adopted for another purpose. They do not 
apply to a situation arising within § 112. The definition 
of a “partial liquidation” in § 115 (i) is specifically limited 


corporation to its shareholders, whether in money or in other prop- 
erty, (1) out of its earnings or profits accumulated after February 28, 
1913, or (2) out of the earnings or profits of the taxable year (com- 
puted as of the close of the taxable year without diminution by rea- 
son of any distributions made during the taxable year), without 
regard to the amount of the earnings and profits at the time the 
distribution was made.” 

5“(i). Definition of Partial Liquidation—As used in this section 
the term ‘amounts distributed in partial liquidation’ means a distri- 
bution by a corporation in complete cancellation or redemption of a 
part of its stock, or one of a series of distributions in complete can- 
cellation or redemption of all or a portion of its stock.” 








292 OCTOBER TERM, 1944, 
Opinion of the Court. 325 U.S. 


to use in § 115. To attempt to carry it over to § 112 would 
distort its purpose. That limitation is not true of § 115 (a) 
which defines “dividend” for the purpose of the whole 
title. Accordingly, this definition is infused into § 112 
(c) (2). Under § 115 (a) a distribution out of accumu- 
lated earnings and profits is a “dividend,” thus confirming 
the conclusion that a distribution of earnings and profits 
has the “effect of the distribution of a taxable dividend” 
under § 112 (c) (2). 

Recapitalization does not alter the “effect.” Although 
the capital of a company is reduced, the cash received is 
a distribution of earnings and profits and as such falls 
within the federal tax. That the company’s treatment of 
its stock dividends may bring consequences under State 
law requiring a capital reduction does not alter the char- 
acter of the transactions which bring them within the fed- 
eral income tax. Recapitalization is one of the forms of 
reorganization under § 112 (g) (1) (D). It cannot there- 
fore be urged as a reason for taking the transaction out of 
the requirements of § 112 and forcing it into the mold of 
$115. The reduction of capital brings § 112 into operation 
and does not give immunity from the requirements of § 112 
(ec) (2). 

Treating the matter as a problem of statutory construc- 
tion for our independent judgment, we hold that a distri- 
bution, pursuant to a reorganization, of earnings and prof- 
its “has the effect of a distribution of a taxable dividend” 
within § 112 (c) (2). As is true of other teasing ques- 
tions of construction raised by technical provisions of Rev- 
enue Acts the matter is not wholly free from doubt. But 
these doubts would have to be stronger than they are to 
displace the informed views of the Tax Court. And if the 
case can be reduced to its own particular circumstances 
rather than turn on a generalizing principle we should feel 
bound to apply Dobson v. Commissioner, 320 U.S. 489, and 
sustain the Tax Court. 


Reversed. 
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ANGELUS MILLING CO. v. COMMISSIONER OF 
INTERNAL REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 610. Argued March 7, 8, 1945—Decided May 21, 1945. 


1. The evidence in this case was insufficient to establish that the 
Commissioner of Internal Revenue, by investigating the merits of 
a claim for refund of processing taxes paid under the Agricultural 
Adjustment Act of 1933, had waived compliance with requirements 
of Treasury Regulations as to the form of the claim; and the claim 
was therefore properly rejected. P. 297. 

2. The requirements of Treasury Regulations as to the information 
which shall be contained in the claim for refund were not satisfied 
even though the claim of the taxpayer together with that of another 
might have furnished the required data. P. 299. 

144 F. 2d 469, affirmed. 


CERTIORARI, 323 U. S. 703, to review the affirmance of a 
decision of the Tax Court, 1 T. C. 1031, dismissing a pro- 
ceeding for refund of a processing tax paid under the 
Agricultural Adjustment Act. 


Mr. Prew Savoy for petitioner. 


Mr. J. Louis Monarch, with whom Solicitor General 
Fahy, Assistant Attorney General Samuel O. Clark, Jr., 
Messrs. Sewall Key and Newton K. Foz were on the brief, 
for respondent. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 

This is a suit under Title VII of the Revenue Act of 
1936, 49 Stat. 1648, 1747, 7 U. S. C. § 644 et seq., for a 
refund of processing taxes paid under the Agricultural Ad- 
justment Act of 1933. The problem of the case derives 
from the procedural requirements of a claim for such a 
refund. 
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The petitioner, Angelus Milling Company, known until 
June, 1933 as the Middleport Flour Mills, Inc., was a 
processor of wheat, with its principal office in Niagara 
Falls, New York. During the years for which the refund 
is claimed—1933 to 1936—its processing operations were 
closely connected with those of the Niagara Falls Milling 
Company. The two companies had the same officers, 
employees, and majority stockholder, and a joint bank 
account. They also had a common set of books, but the 
respective transactions of the two companies—purchases, 
costs of manufacture, sales—were entered in their separate 
accounts on the books. Between July 9, 1933, and Jan- 
uary 31, 1935, the companies filed joint processing tax 
returns. Between February 1, 1935, and November 30, 
1935, Niagara filed returns in its name on behalf of itself 
and petitioner. 

After United States v. Butler, 297 U.S. 1, invalidated 
the processing tax, three claims were filed with the Com- 
missioner on June 22, 1936, all stating the name of the 
taxpayer and claimant as “Niagara Falls Milling Co., Ine. 
and/or Middleport Flour Mills, Inc.” Each of these claims 
is for only part of the period during which the tax was 
paid, and their total is $434,045.27. Admittedly the form 
of these claims did not satisfy the requirements of the 
statute ' or the authorized Treasury Regulations.2. They 


1Section 903 of Title VII of the 1936 Revenue Act, 49 Stat. 1648, 
1747, requires that no refund be made or allowed “unless . . . a claim 
for refund has been filed . . . in accordance with regulations pre- 
scribed by the Commissioner with the approval of the Secretary. All 
evidence relied upon in support of such claim shall be clearly set forth 
under oath.” 

2 The applicable regulations provide for the making of claims on 
prescribed forms, presentation of the grounds urged, and submission 
of evidence, ete. Treas. Reg. 96, Arts. 201, 202, 601, 603, 605, 606. 
. The only information furnished in these claims is the name and address 
of the joint claimants, and a statement of the dates and amounts of 
the tax payments made by the Niagara Milling Company. 
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were filed on an old Form 843 and not on the required 
Form P. T. 79. While these claims were still undeter- 
mined, Niagara, on June 30, 1937, filed a claim in the sum 
of $436,231.73. This claim was in due form but was filed 
by Niagara on its own behalf alone. Thereafter, on 
August 15, 1938, petitioner filed a claim, designated 
“Amendment to Claim,” for itself alone for the refund of 
$145,839.12. While this claim was submitted on Form P. 
T. 79, it failed to give the information required by the form 
and the regulations, containing merely an apportionment 
between Angelus and Niagara of the three earlier claims. 
An attached affidavit stated that this claim “was originally 
filed on the 22nd day of June 1936 in the name of the Niag- 
ara Falls Milling Company and/or Middleport Flour 
Mills, Inc.” The Commissioner, on May 23, 1941, denied 
this claim. 

To review this disallowance, petitioner brought proceed- 
ings in the United States Processing Tax Board of Review. 
A motion to dismiss, because of a fatal defect in the 
claim, was denied by the Board, but the Commissioner in 
his answer stood on his ground that the Board was with- 
out jurisdiction to entertain the proceedings. At this stage 
in the litigation Congress abolished the Processing Tax 
Board of Review and transferred its jurisdiction to the 
present Tax Court. That Court granted the Commis- 
sioner’s renewed motion to dismiss, 1 T. C. 1031, and the 
Circuit Court of Appeals for the Second Circuit affirmed. 
144 F. 2d 469. We brought the case here, 323 U. S. 703, 
because conflict was urged with the decision in United 
States v. Memphis Cotton Oil Co., 288 U.S. 62.° 

Petitioner’s claim for recovering processing taxes paid 
by it was properly rejected by the Commissioner if it did 


3 After we granted certiorari in this case, the same question of time- 
liness as to filing of the petition emerged as is raised in Commissioner 
v. Estate of Bedford, ante, p. 283. The decision in the Bedford case 
governs this. 

664818°—46- —23 
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not satisfy the conditions which Congress directly and 
through the rule-making power given to the Treasury laid 
down as a prerequisite for such refund. Insofar as Con- 
gress has made explicit statutory requirements, they must 
be observed and are beyond the dispensing power of Treas- 
ury Officials. Tucker v. Alexander, 275 U. S. 228, 231- 
232; United States v. Memphis Cotton Oil Co., 288 U.S. 
62, 71; United States v. Garbutt Oil Co., 302 U.S. 528, 
533. Without needless elaboration, we conclude that there 
is nothing in what Congress has explicitly commanded to 
bar the claim. The effective administration of these 
modern complicated revenue measures inescapably leads 
Congress to authorize detailed administrative regulations 
by the Commissioner of Internal Revenue. He may insist 
upon full compliance with his regulations. See United 
States v. Memphis Cotton Oil Co., supra, at 71; Commis- 
sioner v. Lane-Wells Co., 321 U. 8. 219, 223-224. It is 
hardly contended that the confusing series of petitioner’s 
claims which we have summarized, whether singly or in 
conjunction, obeyed the regulations. For such default the 
Commissioner could have rejected the claims out of hand. 
He did not do that, and by what he did do he has given 
rise to the contention that he waived the requirement 
of his regulations. The basis of this claim of waiver is 
that the Commissioner through his agents dispensed 
with the formal requirements of a claim by investigating 
its merits. 

Candor does not permit one to say that the power of 
the Commissioner to waive defects in claims for refund 
is a subject made crystal-clear by the authorities. The 
question has been somewhat complicated by cases involv- 
ing amendments of claim. Thus, in United States v. 
Memphis Cotton Oil Co., supra, a claimant’s amendment 
was allowed because filed before his original claim was re- 
- jected on formal grounds. According to what was there 
said, there can be no amendment after a rejection though 
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the Commissioner had examined the claimant’s books and 
tentatively found an overpayment. See Edwards v. Mal- 
ley, 109 F. 2d 640; 10 Mertens, Law of Federal Income 
Taxation (1942) § 58.19. It smacks too much of the 
strangling niceties of common law pleading to find no 
existing claim to which a curative amendment may be 
attached, although there has been an examination of the 
merits, simply because of the prior rejection of a formally 
defective claim and yet find waiver of a formal defect 
merely because an examination of the merits by the Com- 
missioner manifests consideration of the claim. 

Treasury Regulations are calculated to avoid dilatory, 
careless, and wasteful fiscal administration by barring in- 
complete or confusing claims. Tucker v. Alexander, supra, 
at 231; Commissioner v. Lane-Wells Co., supra, at 223- 
224. But Congress has given the Treasury this rule- 
making power for self-protection and not for self-impris- 
onment. If the Commissioner chooses not to stand on his 
own formal or detailed requirements, it would be making 
an empty abstraction, and not a practical safeguard, of a 
regulation to allow the Commissioner to invoke technical 
objections after he has investigated the merits of a claim 
and taken action upon it. Even tax administration does 
not as a matter of principle preclude considerations of 
fairness. 

Since, however, the tight net which the Treasury Regu- 
lations fashion is for the protection of the revenue, courts 
should not unduly help disobedient refund claimants to 
slip through it. The showing should be unmistakable 
that the Commissioner has in fact seen fit to dispense with 
his formal requirements and to examine the merits of the 
claim. It is not enough that in some roundabout way the 
facts supporting the claim may have reached him. The 
Commissioner’s attention should have been focused on the 
merits of the particular dispute. The evidence should be 
clear that the Commissioner understood the specific claim 
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that was made even though there was a departure from 
form in its submission. We do not think that the peti- 
tioner has made out such a case here. 

The evidence of waiver largely rests upon a letter from 
a General Deputy Collector requesting an examination of 
certain books. and upon affidavits of two accountants, one 
an officer of the company, to the effect that the Commis- 
sioner examined petitioner’s books in order to consider the 
claim. We agree with the Tax Court that the evidence is 
insufficient to establish waiver. The letter from the Gen- 
eral Deputy Collector requesting petitioner’s president to 
allow examination of the “records of the Middleport Flour 
Mills, Ine., and Angelus Flour Mills, Ine.” was in connec- 
tion with the claim which had been filed by the Niagara 
Milling Company. In view of the confusing identity of 
interest of the two companies, it is not unreasonable to 
attribute this inquiry, as did the Tax Court, to Niagara’s 
claim and not to petitioner’s. For similar reasons, the 
affidavits regarding the purpose of the Commissioner’s rep- 
resentatives bear interpretation of a like significance. 

In the Memphis Cotton Oil case, where an amendment 
was allowed out of time, the Deputy Commissioner, after 
an audit of the taxpayer’s books, notified the taxpayer in 
writing that its refund claims had been considered and 
that its taxes had been readjusted in accordance with a 
proven overassessment. Similar evidence of preoccupa- 
tion by the Commissioner with the particular claim and 
controversy has been offered in cases where waiver was 
recognized. See, e. g., United States v. Elgin Watch Co., 
66 F. 2d 344; United States v. Humble Oil & Refining 
Co., 69 F. 2d 214; Weihman v. United States, 4 F. Supp. 
155. To be sure, it is not essential for the establishment 
of a waiver that the Commissioner communicate his rul- 
ing on the merits to the taxpayer. But in the absence of 
such explicitness the implication that formal require- 
ments were dispensed with should not be tenuously argu- 
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mentative. No more than that can be squeezed out of 
the materials in this record. Thus it is claimed that the 
Commissioner offered a refund, subject to offsets, to the 
Niagara Falls Milling Company. But thisrather confirms 
the indication the Commissioner was bent on Niagara’s 
claim. The Commissioner may have acquired knowledge 
of petitioner’s affairs but only by the way, incidentally to 
his investigation of Niagara’s claims. Petitioner has 
failed to sustain his burden of showing that the Commis- 
sioner, by examining the facts of petitioner’s claim in order 
to determine the merits, dispensed with the exactions of 
the regulations. 

An additional argument of the petitioner need not de- 
tain us long. It urges that taking the claims filed by 
Niagara and petitioner together, they furnish all the data 
required by the regulations. But it is not enough that 
somewhere under the Commissioner’s roof is the infor- 
mation which might enable him to pass on a claim for 
refund. The protection of the revenue authorizes the 
Commissioner to demand information in a particular 
form, and he is entitled to insist that the form be observed 
so as to advise him expeditiously and accurately of the 
true nature of the claim. 


Affirmed. 


Mr. Justice DovGtas dissents. 
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FINN, TRUSTEE, v. MEIGHAN, SUBSTITUTED 
TRUSTEE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 953. Argued April 27, 1945—Decided May 21, 1945. 


1. Section 70 (b) of the Bankruptey Act as amended, which § 102 
makes applicable to proceedings under Chapter X, authorizes en- 
forcement of an express covenant providing for termination of the 
lease upon approval of a petition under Chapter X for reorganiza- 
tion of the lessee. P. 302. 

2. A provision of a lease authorizing forfeiture “if the tenant shall 
be adjudged bankrupt or insolvent by any Court,” held operative 
upon approval of a petition for reorganization of the tenant under 
Chapter X of the Bankruptcy Act. P. 303. 

3. Since the covenant here provides for forfeiture upon an adjudica- 
tion of insolvency “by any Court,” it is not to be construed as 
limited to an adjudication of insolvency by New York courts under 
the Debtor and Creditor Law. P. 304. 

146 F. 2d 594, affirmed. 


CERTIORARI, 324 U.S. 834, to review the affirmance of an 
order in a proceeding under Chapter X of the Bankruptcy 
Act adjudging the termination of a lease held by the 
debtor. 


Mr. Joseph Lorenz for petitioner. 


Mr. Burton C. Meighan, Jr., with whom Mr. Louis A. 
Marchisio was on the brief, for respondent. 


Mr. Justice Dovetas delivered the opinion of the 
Court. 


Childs Company operates a chain of restaurants. In 
August 1943 it filed a voluntary petition for reorganization 
under Ch. X of the Bankruptcy Act (52 Stat. 885, 886, 11 
U.S. C. §§ 526, 530) alleging that it was unable to pay 
its debts as they matured. The petition was approved 











FINN v. MEIGHAN. 301 
300 Opinion of the Court. 


and petitioner was appointed trustee of the debtor. 
Childs Company had been lessee of, and had operated a 
restaurant on, certain premises in New York City for over 
forty years. Its present lease is for a term of twenty-one 
years ending in 1947. That lease contains the following 
provision: 

“The tenant covenants that . . . if a petition in bank- 
ruptcy shall be filed by the tenant or if the tenant shall 
be adjudged bankrupt or insolvent by any Court, or if a 
trustee in bankruptcy of the tenant shall be appointed in 
any suit or proceeding brought by or against the tenant, 
then and in each and every such case, the term hereby 
granted shall immediately cease, determine and come to 
an end, and the landlord may recover and resume posses- 
sion of the demised premises by any legal means.” (Italics 
added.) 

In May 1944 petitioner advised the lessor that it de- 
sired to assume the lease. Respondent replied that the 
lease had ceased and come to an end by virtue of the 
bankruptcy proceedings. Thereafter, respondent peti- 
tioned the bankruptcy court for an order adjudging that 
the term granted by the lease had terminated. The court 
granted the relief asked by the petition. The Circuit 
Court of Appeals affirmed. 146 F. 2d 594. The case is 
here on certiorari. 

The bankruptcy court does not look with favor upon 
forfeiture clauses in leases. They are liberally construed 
in favor of the bankrupt lessee so as not to deprive the 
estate of property which may turn out to be a valuable 
asset. Gazlay v. Williams, 210 U.S. 41; Model Dairy Co. 
v. Foltis-Fischer, 67 F. 2d 704, 706. But an express cove- 
nant of forfeiture has long been held to be enforceable 
against the bankruptcy trustee. Empress Theatre Co. v. 
Horton, 266 F. 657; Jandrew v. Bouche, 29 F. 2d 346. 
And the 1938 revision of the Bankruptcy Act made no 
change in that regard. Congress granted the trustee sixty 
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days (unless reduced or extended) in which to assume or 
reject alease. § 70 (b) of the Bankruptcy Act as amended, 
11 U.S. C. § 110 (b). But at the same time, Congress 
provided: 

“A general covenant or condition in a lease that it shall 
not be assigned shall not be construed to prevent the trus- 
tee from assuming the same at his election and subse- 
quently assigning the same; but an express covenant that 
an assignment by operation of law or the bankruptcy of a 
specified party thereto or of either party shall terminate 
the lease or give the other party an election to terminate 
the same shall be enforceable.” 

This provision was merely declaratory of the law as it 
then existed.’ 

There is some suggestion, however, that that provision 
is applicable only in ordinary bankruptcy proceedings and 
not to reorganizations under Ch. X. It is pointed out that 
frequently the value of enterprises is greatly enhanced by 
leases on strategic premises and that if forfeiture clauses 
were allowed to be enforced, reorganization plans might 
be seriously impaired. But Congress has made the forfei- 
ture provision of § 70 applicable to reorganization proceed- 
ings under Ch. X. By § 102 (11 U.S. C. § 502) it pro- 
vided that the provisions of Ch. VII (which includes 
§ 70) should be applicable to proceedings under Ch. X 
“insofar as they are not inconsistent or in conflict with the 
provisions” of that chapter.* Moreover, Congress pro- 
vided in § 102 that “provisions relating to ‘bankrupts’ 
shall be deemed to relate also to ‘debtors,’ and ‘bank- 
ruptey proceedings’ or ‘proceedings in bankruptcy’ shall 
be deemed to include proceedings under this chapter.” 


1See 4 Collier on Bankruptcy (14th Ed. 1942), pp. 1239-1241; 
Weinstein, The Bankruptcy Law of 1938, p. 159. 

2 And see §§ 114 and 115. As respects the rejection or assumption 
of leases under Ch. X see §§ 116 (1), 202, 216 (4). Cf. In re Chase 
Commissary Corp., 11 F. Supp. 288. 
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Thus we must read § 70 (b) as providing that an express 
covenant is enforceable which allows the lessor to ter- 
minate the lease if a petition to reorganize the lessee 
under Ch. X isapproved. Cf. Jn re Walker, 93 F. 2d 281. 
That being the policy adopted by Congress, our duty is to 
enforce it. 

The question remains whether this lease should be so 
construed. There is to be a forfeiture “if the tenant shall 
be adjudged bankrupt or insolvent by any Court.” It is 
said that “insolvent” is used interchangeably with “bank- 
rupt.” But it has long been held that a general assign- 
ment is an act of bankruptcy whether or not the debtor 
is insolvent. West Co. v. Lea, 174 U. 8. 590. Thus it 
would seem that “adjudged bankrupt” and “adjudged 
insolvent” do not cover precisely the same ground. More- 
over, insolvency in the equity sense has always meant 
an inability of the debtor to pay his debts as they ma- 
ture.* Under the Bankruptcy Act it means an insufficiency 
of assets at a fair valuation to pay the debts. § 1 (19), 
11 U.S.C. § 1 (19). It was long the practice to initiate 
reorganizations in the federal equity courts by the filing 
of a general creditor’s bill which alleged insolvency in the 
equity sense.* There would accordingly seem to be no 
doubt that if a receiver were appointed pursuant to such 
a bill, it would bring into operation an express covenant 
providing for a forfeiture of a lease “if the tenant shall 
be adjudged insolvent by any Court.” No reason is ap- 
parent why the same result should not obtain in cases of 
reorganization under Ch. X. 

We do not believe a different result is indicated in this 
case merely because the provision for forfeiture on ad- 


8 Glenn, Creditors’ Rights and Remedies (1915), § 370. 

* Re Metropolitan Railway Receivership, 208 U.S. 90; 1 Gerdes, 
Corporate Reorganizations (1936) §§ 13, 19. Part VIII, Report on 
the Study and Investigation of Protective and Reorganization Com- 
mittees, Securities and Exchange Commission (1940), pp. 24 et seq. 
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judication of insolvency appears in a paragraph otherwise 
exclusively devoted to the contingency of bankruptcy. 
Petitioner relies on the New York Debtor and Creditor 
Law, Consol. L., ec. 12, which provides for the discharge 
of insolvent debtors in proceedings in the New York 
courts. §$§ 50-88. It is said that insolvency under that 
statute means insolvency in the bankruptcy sense (§ 52) 
and that the covenant in question was drawn so as to pro- 
vide for a forfeiture in the event of such an adjudication. 
But as we have said, the covenant in this lease provides 
for forfeiture on an adjudication of insolvency “by any 
Court.” It is difficult to see in that language a limitation 
of the covenant to an adjudication of insolvency by the 
New York courts under the Debtor and Creditor Law.° 


Affirmed. 





CHASE SECURITIES CORP., Now known as AME- 
REX HOLDING CORP., v. DONALDSON et 4t., 
EXECUTORS. 


APPEAL FROM THE SUPREME COURT OF MINNESOTA. 
No. 110. Argued February 27, 1945—Decided May 21, 1945. 


1. Upon the record of this suit to recover the purchase price of 
securities sold in violation of the Minnesota Blue Sky Law and 
on misrepresentations, the defendant’s immunity from suit can not 
be said to have been finally adjudicated by the state courts prior 
to the legislature’s enactment of an Act which operated to abolish 
any defense that the defendant may have had under the state 
statutes of limitations, and the Act therefore did not deprive the 
defendant of property without due process of law in violation of 
the Fourteenth Amendment. Following Campbell v. Holt, 115 
U.S. 620. P. 310. 


5 The other provisions of New York law dealing with insolvency 
commonly define it as an inability to pay debts as they mature. The 
New York authorities are reviewed by Judge Knox in Jn re Schulte 
Retail Stores Corp., 22 F. Supp. 612, 616. 
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2. The essential holding in Campbell v. Holt—that where lapse of 
time has not invested a party with title to real or personal property, 
a state legislature, consistently with the Fourteenth Amendment, 
may repeal or extend a statute of limitations, even after right of 
action is barred thereby, restore to the plaintiff his remedy, and 
divest the defendant of the statutory bar—so far as applicable to 
this case, is sound and should not be overruled. Pp. 311, 315. 

3. The Act in question was a general one, applying to all similarly 
situated persons or transactions, and did not violate the equal pro- 
tection clause of the Fourteenth Amendment. P. 309, n. 5. 

4. That the defendant had no opportunity to submit testimony of 
legislators as to the intent of the Act did not constitute a denial of 
due process of law. P. 309, n. 5. 

216 Minn. 269, 13 N. W. 2d 1, affirmed. 


APPEAL from a judgment upholding the constitutional- 
ity of a state statute in a suit to recover the purchase price 
of securities sold to the plaintiff. 


Mr. Henry Root Stern, with whom Messrs. Frederick 
H. Stinchfield, Jr., John M. Palmer and Floyd E. Nelson 
were on the brief, for appellant. 


Mr. Benedict S. Deinard, with whom Mr. Hyman Edel- 
man was on the brief, for appellees. 


Mr. Justice Jackson delivered the opinion of the 
Court. 


This appeal from a judgment of the Supreme Court of 
Minnesota attacks as violative of the Fourteenth Amend- 
ment a provision of the Minnesota statutes enacted as part 
of a general revision of the Minnesota Securities or Blue 
Sky Law. Its effect upon appellant was to lift the bar of 
the statute of limitations in a pending litigation, which 
appellant contends amounts to taking its property with- 
out due process of law. 

This action was brought in state court in November, 
1937, to recover the purchase price of “Chase units,” sold 
by appellant in Minnesota to the appellees’ testate August 
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10, 1929. The “units” had not been registered as required 
by the laws of that state. The action was based in part 
on illegality of the sale, but it also was grounded on com- 
mon-law fraud and deceit. Defendant relied among other 
defenses on the statute of limitations. Plaintiff countered 
that the running of the statute had been suspended be- 
cause defendant had withdrawn from the state and the 
statute did not run during its absence. The case was tried 
by the court without a jury. It found that there was a sale 
in violation of the Blue Sky Law, that the Minnesota 
6-year statute of limitations applying to actions “upon a 
liability created by statute’ governed the case but had 
been tolled by withdrawal of the appellant from the state 
in 1931. Judgment was therefore rendered for the pur- 
chase price adjusted for interest and dividends and the 
court found it unnecessary to pass on the fraud issues. 

The Supreme Court of Minnesota reversed.’ It held by 
reference to a companion case* that the statute of limi- 
tations had not been tolled by the appellant’s absence from 
the state because it had designated agents to receive serv- 
ice of process after its departure as required by statute. 
The case was remanded on January 10, 1941 without 
prejudice to further proceedings on “issues other than that 
of the tolling of the statute of limitations.” 

While proceedings were pending in the lower court, the 
legislature enacted a statute, effective July 1, 1941, which 
amended the Blue Sky Law in many particulars not perti- 
nent here. The section in question added a specific stat- 
ute of limitations applicable to actions based on violations 
of the Blue Sky Law * as to which there had been no provi- 


1 Donaldson v. Chase Securities Corp., 209 Minn. 165, 296 N. W. 
518. 

2 Pomeroy v. National City Co., 209 Minn. 155, 296 N. W. 513. 

3 The section reads: 

“Other actions or prosecutions not limited—No action shall be 
maintained for relief upon a sale of securities made in violation of 
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sion except a general statute of limitations. Under the 
former law the limitation on actions for fraud did not com- 
mence to run until its discovery. Under the new law, 
actions for failure to disclose non-registration or for mis- 
representations concerning registration, or for falsity of 
representations implied from the fact of sale, all of which 
grounds were set up in this action, must be brought within 
six years of delivery of the securities. Aggrieved pur- 


any of the provisions of this act, or upon a sale of securities made in 
violation of any of the provisions of a registration thereof under this 
act, or for failure to disclose that the sale thereof was made in violation 
of any of the provisions of this act or in violation of any of the pro- 
visions of a registration thereof under this act, or upon any representa- 
tion with respect to the registration or nonregistration of the security 
claimed to be implied from any such sale, unless commenced within 
six years after the date on which said securities were delivered to the 
purchaser pursuant to such sale, provided that if, prior to the effective 
date of this section, more than five years shall have elapsed from the 
date of such delivery, then such action may be brought within a period 
of one year following such effective date, and provided further that 
no purchaser of a security otherwise entitled thereto shall bring any 
action for relief of the character above set forth who shall have refused 
or failed, within 30 days after the receipt thereof by such purchaser, 
to accept a written offer from the seller or from any person who par- 
ticipated in such sale to take back the securities in question and to 
refund the full amount paid therefor by such purchaser, together 
with interest on such amount from the date of payment to the date 
of repayment, such interest to be computed at the same rate as the 
fixed interest or dividend rate, if any, provided for in such securities, 
or, if no rate is so provided, at the rate of six per centum per annum, 
less in every case the amount of any income received by the purchaser 
on such securities. Any written offer so made to a purchaser of a 
security shall be of no force or effect unless a duplicate thereof shall 
be filed with the commissioner of securities prior to the delivery 
thereof to such purchaser. 

“Nothing in this section, except as herein expressly set forth, shall 
limit any other right of any person to bring any action in any court for 
any act involved in or right arising out of a sale of securities or the 
right of the state to punish any person for any violation of law.” 
Mason’s Minn. Stat. 1941 Supp., § 3996-24. 
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chasers were therefore denied future benefit of suspension 
of the period of limitation during the time such frauds or 
grounds of action remained undiscovered. But it also 
was provided that where delivery had occurred more than 
five years prior to the effective date of the Act, which was 
the fact in this case, the action might be brought within 
one year after the law’s enactment. The effect of this was 
to abolish any defense that appellant might otherwise 
have made under the Minnesota statutes of limitation. 

Both appellant and appellee moved in the trial court, 
shortly after the Act became effective, for supplemental 
findings. Appellant asked findings in its favor on the 
theory that the action was barred, that the new Act was 
inapplicable, and that there was no proof of actual fraud. 
Appellee contended that the 1941 law applied and that by 
reason of it recovery was not barred. The trial court 
determined that the plaintiff was entitled to recover in 
tort both on the ground of an illegal sale and on the ground 
of common-law fraud and deceit; that plaintiff had not 
discovered the deception until shortly before the action 
was begun; that the provisions of the 1941 Act applied 
to the plaintiff’s “cause of action, or any of the separate 
grounds of relief asserted by plaintiff,” and operated to 
extend the time for the commencement of action thereon 
to July 1, 1942 and that plaintiff’s action was therefore 
commenced within the time limited by the statutes of 
Minnesota. The appellant moved for amended findings 
and then for the first time raised the federal constitutional 
question that the statute, if applied so to lift the bar, 
deprived appellant of property without due process of law, 
in violation of the Fourteenth Amendment. Its motion 
was denied. 

Appealing again to the Supreme Court of Minnesota, 
appellant among other things urged this federal constitu- 
tional question. The Supreme Court again did not reach 
decision of the fraud aspects of the case. It held that the 
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Blue Sky Law required the securities to be registered and 
was violated by the sale; that the action was one in tort 
to recover as damages the purchase price of unregistered 
securities sold in Minnesota; that the new limitations 
statute was applicable and had the effect of lifting any 
pre-existing bar of the general limitation statute and that 
in so doing it did not violate the due process clause of the 
Fourteenth Amendment. The court relied on Campbell 
v. Holt, 115 U.S. 620, saying, “We do not find that Camp- 
bell v. Holt has been reversed or reconsidered, and we 
regard it as sound law; and, certainly, so far as the federal 
constitution is concerned, it is binding on this court until 
reversed by the Supreme Court.”* The judgment was 
therefore affirmed, rehearing was sought and denied,’ and 
the case brought here by appeal. 


* Donaldson v. Chase Securities Corp., 216 Minn. 269, 276, 13 N. W. 
2d 1. 

5 The petition for rehearing for the first time raised two questions 
also urged here, but which may be disposed of shortly. 

1. That the Act in question violated the Fourteenth Amendment in 
denying equal protection of the law. Even if seasonably made, which 
is doubtful (see American Surety Co. v. Baldwin, 287 U.S. 156), the 
claim is without merit. The statute on its face is a general one, apply- 
ing to all similarly situated persons or transactions. It appears that 
a number of cases were involved. Among other litigations were Stern 
v. National City Co. (D. C. Minn.), 25 F. Supp. 948, aff’d, sub nom. 
City Co. of New York v. Stern (C. C. A. 8th), 110 F. 2d 601, rev'd, 
312 U. S. 666; Chase Securities Corp. v. Vogel (C. C. A. 8th), 110 
F. 2d 607, rev’d, 312 U. 8. 666. These were remanded by this Court 
to the Circuit Court of Appeals “for further proceedings with respect 
to any questions not determined by the Supreme Court of Minne- 
sota” in the Pomeroy and Donaldson cases. Also in this class of 
cases was Shepard v. City Co. of New York (D. C. Minn.), 24 F. 
Supp. 682. That the motivation for the Act may have arisen in a 
few cases or in a single case would not establish that a general act 
such as we have described would deny equal protection. 

2. The claim that appellant was denied due process of law because 
it had no opportunity to submit testimony of legislators as to legis- 
lative intent appears to us frivolous. The state court has seen fit to 
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As the case stood in the state courts it is not one where 
a defendant’s statutory immunity from suit had been fully 
adjudged so that legislative action deprived it of a final 
judgment in its favor. The lower court had decided 
against appellant. The Supreme Court had confined its 
reversal to one question—whether the defendant’s with- 
drawal from the state tolled the running of the statute of 
limitations. The case was returned to the lower court 
without prejudice to any other question. . 

Appellant, however, insists that it was sued upon two 
separate and independent causes of action, one being “upon 
a liability created by statute,” and that its immunity from 
suit on that cause of action had been finally adjudicated. 
The argument is not consistent with the holdings of the 
state court. The Blue Sky Law imposes duties upon a 
seller of certain securities, but it does not expressly define 
a liability for their omission or create a cause of action 
in favor of a buyer of unregistered securities. The state 
courts, nevertheless, held that such an illegal sale will sup- 
port a common-law action in tort. Drees v. Minnesota 
Petroleum Co., 189 Minn. 608, 250 N. W. 563. And on 
the second appeal of this case the court said, “The action 
was brought in tort to recover as damages the purchase 
price of unregistered securities ... It also sought re- 
covery on the ground of deceit based on misrepresentation, 
but, in view of our disposition of the case, we need not con- 


draw inferences as to the intent of an act from its timing and from 
its provisions and from background facts of public notoriety. But that 
does not mean that the judgment must be set aside to afford a party 
the opportunity to call legislators to prove that the court’s inferences 
as to intent were wrong. Statutes ordinarily bespeak their own in- 
tention, and when their meaning is obscure or dubious a state court 
may determine for itself what sources of extrastatutory enlightenment 
it will consult. Our custom of going back of an act to explore legis- 
lative history does not obligate state courts to do so, and there is 
nothing in the Constitution which by the widest stretch of the imagina- 
tion could be held to require taking testimony from a few or a majority 
of the legislators to prove legislative “intent.” 
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sider that phase of the case.” * It is not uncommon that 
a single cause of action in tort will rest both on omission 
of a statutory duty and on common-law negligence; the 
two bases do not necessarily multiply the causes of ac- 
tion. Cf. Baltimore Steamship Co. v. Phillips, 274 U.S. 
316, 321; New York Central R. Co. v. Kinney, 260 U.S. 
340, 346; Seaboard Air Line R. Co. v. Koennecke, 239 
U.S. 352, 354. This appears to be permitted by the law 
of Minnesota. Tuder v. Oregon Short Line R. Co., 131 
Minn. 317, 318-19, 155 N. W. 200. It is true that the 
Supreme Court in disposing of the first appeal relied on a 
companion case in which it was said that “plaintiff must 
be considered to have sued ‘upon a liability created by 
statute.’”* The pleadings in the companion case are 
not before us. No separate statement of a statutory cause 
of action is set out in the complaint in this case. The 
state court did not dispose of the liability for statutory 
violation as a separate cause of action by dismissal or 
otherwise. We cannot say that it was finally or separately 
adjudicated. The state courts seem to have treated the 
complaint as setting up several bases for a single com- 
mon-law cause of action in tort which had been remanded 
for retrial at the time the new statute was enacted. We 
must regard it in that same light. 

The substantial federal questions which survive the 
state court decision are whether this case is governed by 
Campbell v. Holt and, if so, whether that case should be 
reconsidered and overruled. 

In Campbell v. Holt, supra, this Court held that where 
lapse of time has not invested a party with title to real or 
personal property, a state legislature, consistently with the 
Fourteenth Amendment, may repeal or extend a statute 
of limitations, even after right of action is barred thereby, 
restore to the plaintiff his remedy, and divest the defend- 


6 Donaldson vy. Chase Securities Corp., 216 Minn. 269, 270-71. 
7 Pomeroy v. National City Co., 209 Minn. 155, 156, 296 N. W. 513. 
664818° —46--—-24 
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ant of the statutory bar. This has long stood as a state- 
ment of the law of the Fourteenth Amendment, and we 
agree with the court below that its holding is applicable 
here and fatal to the contentions of appellant.* 

Appellant asks that in case we find Campbell v. Holt 
controlling it be reconsidered and overruled. We are re- 
minded that some state courts have not followed it in con- 
struing provisions of their constitutions similar to the due 
process clause.’ Many have, as they are privileged to do, 
so interpreted their own easily amendable constitutions 


8 Appellant invokes the principle of our decisions in William Dan- 
zer & Co. v. Gulf & Ship Island R. Co., 268 U. 8. 633, and Davis v. 
Mills, 194 U.S. 451. But the state court so construed the relationship 
between its limitation acts and the state law creating the asserted 
liability as to make these cases inapplicable, and we do not think it 
did so improperly. In the Danzer case it was held that where a statute 
in creating a liability also put a period to its existence, a retroactive 
extension of the period after its expiration amounted to a taking of 
property without due process of law. Read with the Danzer case, 
Davis v. Mills stands for the proposition that the result may be the 
same if the period of limitation is prescribed by a different statute 
if it “was directed to the newly created liability so specifically as to 
warrant saying that it qualified the right.” 194 U.S. 454. But the 
situation here plainly does not parallel that in the Danzer case, and 
the state court whose province it is to construe state legislation has 
found no parallel to the Davis case. At the time this action was 
commenced the Blue Sky Law of Minnesota had imposed on appellant 
a duty; it had not explicitly created a liability. The liability was 
implied by the state’s common law; the period of limitation was 
found only in the general statute of limitations enacted many years 
earlier. The state court concluded that the challenged statute did not 
confer on appellees a new right or subject appellant to a new liability. 
It considered that the effect of the legislation was merely to reinstate 
a lapsed remedy, that appellant had acquired no vested right to im- 
munity from a remedy for its wrong in selling unregistered securities, 
and that reinstatement of the remedy by the state legislature did 
not infringe any federal right under the Fourteenth Amendment, as 
expounded by this Court in Campbell v. Holt. 

® Wasson v. State, 187 Ark. 537, 608. W. 2d 1020; Bussey v. Bishop, 
169 Ga. 251, 150 S. E. 78; Board of Education v. Blodgett, 155 Tl. 
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to give restrictive clauses a more rigid interpretation than 
we properly could impose upon them from without by con- 
struction of the federal instrument which is amendable 
only with great difficulty and with the cooperation of many 
States. 

We are also cited to some criticisms of Campbell v. Holt 
in legal literature.” But neither in volume nor in weight 
are they more impressive than has been directed at many 
decisions that deal with controversial and recurrent 
issues. 

Statutes of limitations always have vexed the philosoph- 
ical mind for it is difficult to fit them into a completely 
logical and symmetrical system of law. There has been 
controversy as to their effect. Some are of opinion that 
like the analogous civil law doctrine of prescription ™ lim- 
itations statutes should be viewed as extinguishing the 
claim and destroying the right itself. Admittedly it is 
troublesome to sustain as a “right” a claim that can find 
no remedy for its invasion. On the other hand, some com- 
mon-law courts have regarded true statutes of limitation 
as doing no more than to cut off resort to the courts for 
enforcement of a claim.” We do not need to settle these 
arguments. 


441,40 N. E. 1025; Jackson v. Evans, 284 Ky. 748, 145 S. W. 2d 1061; 
Wilkes County v. Forester, 204 N. C. 163, 167 S. E. 691; Raymer v. 
Comley Lumber Co., 169 Okla. 576, 38 P. 2d 8; Cathey v. Weaver, 111 
Tex. 515, 242 S. W. 447; Re Swan’s Estate, 95 Utah 408, 79 P. 2d 
999; Eingartner v. Illinois Steel Co., 103 Wis. 373, 79 N. W. 433. 

10 Appellant cites 2 Lewis’ Sutherland, Statutory Construction (2d 
ed. 1904) § 708, p. 1288; 1 Wood, Limitations (4th ed. 1916) § 11, 
pp. 47-49; 24 Col. Law Rev. 803 (1924); 10 Corn. L. Q. 212 (1925); 
2 Geo. Wash. Law Rev. 100 (1933); Rottschaefer, Constitutional Law 
(1939) § 252, pp. 548-9. 

1 See La. Civ. Code, Arts. 3457-3459; Billings v. Hall, 7 Cal. 1, 
4; Goddard’s Heirs v. Urquhart, 6 La. 659, 673. 

12 See Gilbert v. Selleck, 93 Conn. 412, 106 A. 439; In re Estate of 
Daniel, 208 Minn. 420, 294 N. W. 465; Bates v. Cullum, 177 Pa. 633, 
35 A. 861. 
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Statutes of limitation find their justification in necessity 
and convenience rather than in logic. They represent ex- 
pedients, rather than principles. They are practical and 
pragmatic devices to spare the courts from litigation of 
stale claims, and the citizen from being put to his defense 
after memories have faded, witnesses have died or disap- 
peared, and evidence has been lost. Order of Railroad 
Telegraphers v. Railway Express Agency, 321 U. S. 342, 
349. They are by definition arbitrary, and their operation 
does not discriminate between the just and the unjust 
claim, or the voidable and unavoidable delay. They have 
come into the law not through the judicial process but 
through legislation.’** They represent a public policy about 
the privilege to litigate. Their shelter has never been re- 
garded as what now is called a “fundamental” right or what 
used to be called a “natural” right of the individual. He 
may, of course, have the protection of the policy while it 
exists, but the history of pleas of limitation shows them to 
be good only by legislative grace and to be subject to a 
relatively large degree of legislative control. 

This Court, in Campbell y. Holt, adopted as a working 
hypothesis, as a matter of constitutional law, the view that 
statutes of limitation go to matters of remedy, not to 
destruction of fundamental rights. The abstract logic of 
the distinction between substantive rights and remedial 
or procedural rights may not be clear-cut, but it has been 
found a workable concept to point up the real and valid 
difference between rules in which stability is of prime im- 
portance and those in which flexibility is a more important 
value. The contrast between the acceptable result of the 
reasoning of Campbell v. Holt and its rather unsatisfactory 
rationalization was well pointed out by Mr. Justice Holmes 
when as Chief Justice of Massachusetts he wrote: 


18 For history of these acts see Atkinson, “Some Procedural Aspects 
of the Statute of Limitations,” 27 Col. Law Rev. 157 (1927). 











CHASE SECURITIES CORP. v. DONALDSON. 315 


304 Opinion of the Court. 


“Nevertheless in this case, as in others, the prevailing 
judgment of the profession has revolted at the attempt to 
place immunities which exist only by reason of some slight 
technical defect on absolutely the same footing as those 
which stand on fundamental grounds. Perhaps the rea- 
soning of the cases has not always been as sound as the 
instinct which directed the decisions. It may be that some- 
times it would have been as well not to attempt to make 
out that the judgment of the court was consistent with 
constitutional rules, if such rules were to be taken to have 
the exactness of mathematics. It may be that it would 
have been better to say definitely that constitutional rules, 
like those of the common law, end in a penumbra where 
the Legislature has a certain freedom in fixing the line, 
as has been recognized with regard to the police power. 
Camfield v. United States, 167 U.S. 518, 523, 524. But 
however that may be, multitudes of cases have recognized 
the power of the Legislature to call a liability into being 
where there was none before, if the circumstances were 
such as to appeal with some strength to the prevailing 
views of justice, and if the obstacle in the way of the 
creation seemed small.” Danforth v. Groton Water Co., 
178 Mass. 472, 476, 59 N. E. 1033. This statement was 
approved and followed by the New York Court of Ap- 
peals in Robinson v. Robins Dry Dock Co., 238 N. Y. 271, 
144 N. E. 579. 

The essential holding in Campbell v. Holt, so far as it 
applies to this case, is sound and should not be overruled. 
The Fourteenth Amendment does not make an act of 
state legislation void merely because it has some retro- 
spective operation. What it does forbid is taking of life, 
liberty or property without due process of law. Some rules 
of law probably could not be changed retroactively with- 
out hardship and oppression, and this whether wise or un- 
wise in their origin: Assuming that statutes of limitation, 
like other types of legislation, could be so manipulated that 








316 OCTOBER TERM, 1944, 
Opinion of the Court. 325 U.S. 


their retroactive effects would offend the Constitution, cer- 
tainly it cannot be said that lifting the bar of a statute 
of limitation so as to restore a remedy lost through mere 
lapse of time is per se an offense against the Fourteenth 
Amendment. Nor has the appellant pointed out special 
hardships or oppressive effects which result from lifting 
the bar in this class of cases with retrospective force. This 
is not a case where appellant’s conduct would have been 
different if the present rule had been known and the change 
foreseen. It does not say, and could hardly say, that it 
sold unregistered stock depending on a statute of limita- 
tion for shelter from liability. The nature of the defenses 
shows that no course of action was undertaken by appel- 
lant on the assumption that the old rule would be con- 
tinued. When the action was commenced, it no doubt 
expected to be able to defend by invoking Minnesota public 
policy that lapse of time had closed the courts to the case, 
and its legitimate hopes have been disappointed. But 
the existence of the policy at the time the action was com- 
menced did not, under the circumstances, give the appel- 
lant a constitutional right against change of policy before 
final adjudication. Whatever grievance appellant may 
have at the change of policy to its disadvantage, it had 
acquired no immunity from this suit that has become a 
federal constitutional right. The judgment is 


Affirmed. 


Mr. Justice Dovc.as took no part in the consideration 
or decision of this case. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


No. 446. Argued March 9, 12, 1945.—Decided May 21, 1945. 


1. The District Court properly enjoined the appellant proprietors of 
hotels from collecting, in violation of a regulation filed by the tele- 
phone companies with the Federal Communications Commission 
pursuant to the Communications Act, surcharges from guests who 
make interstate or foreign long distance telephone calls or receive 
such calls “collect.” Pp. 324, 326. 

2. Questions of the justness or reasonableness of the regulation must 
be addressed in the first instance to the Commission. P. 325. 

3. In the circumstances of this case, it was within the discretion of 
the District Court to enjoin the hotels, though it did not enjoin the 
telephone companies. P. 325. 

4. It is unnecessary here to determine whether the hotels were 
“agents” of the telephone company or “subscribers.” Whatever 
the relationship, it was one which the statute contemplates shall 
be governed by reasonable regulations initiated by the telephone 
company but subject to the approval and review of the Commission. 
P. 326. 

Affirmed. 


Direct appeal under the Expediting Act from a decree 
sustaining the validity of a tariff filed with the Federal 
Communications Commission and enjoining its violation 
by the defendant hotels. 


Mr. Parker McCollester, with whom Messrs. George 
deForest Lord and Joseph W. Wyatt were on the brief, for 
appellants. 


Solicitor General Fahy, with whom Messrs. Chester T. 
Lane, Charles R. Denny, Harry M. Plotkin and Joseph 
M. Kittner were on the brief, for the United States; and 
Mr. T. Brooke Price, with whom Messrs. Spencer Gordon, 
John T. Quisenberry, John H. Ray and R. A. Van Orsdel 
were on the brief, for the American Telephone & Tele- 
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graph Co. and the Chesapeake & Potomac Telephone Co., 
appellees. 


Mr. Justice JACKSON delivered the opinion of the Court. 


This action was instituted at request of the Federal 
Communications Commission in the District Court of the 
United States for the District of Columbia. The Chesa- 
peake & Potomac Telephone Co., which is engaged in ren- 
dering telephone service in the District of Columbia, and 
the American Telephone & Telegraph Co. were made 
defendants, as also were the appellants, comprising the pro- 
prietors of twenty-seven hotels in the District of Colum- 
bia. The complaint asks and the court below has granted 
an injunction which forbids the hotels to make charges 
against their guests in connection with any interstate or 
foreign message toll service to or from their premises, 
other than the toll charges of the telephone companies and 
applicable federal taxes. The prohibition is based on a 
provision to that effect in the tariff filed by the telephone 
companies. Upon the trial, evidence was limited by stipu- 
lation to the facts about the Shoreham Hotel, accepted as 
typical of all defendants. 

Telephone service is available to patrons of the hotel 
without a charge by the hotel. In or near the lobbies, 
teliphone booths have direct connection with telephone 
company central offices. Calls can there be made without 
involving the services of the hotel personnel and at the 
usual tariff rates of the telephone company paid through 
its coin boxes. 

However, modern hotel standards require that telephone 
service also be made available in the rooms. Equipment 
for this purpose is specified by the hotel but is installed 
and owned by the telephone company. The hotel pays 
a monthly charge for its use, and its operation is at the 
hotel’s expense. The operating cost is substantial, rentals 
of the Shoreham in 1943 being $8,680.10 and payrolls for 
operation amounting to $21,895.62. 
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Typical equipment consists of a private branch ex- 
change, known as a PBX board, connected with a number 
of outside or trunk lines and also with extension lines to 
each serviced room, and other items. This equipment 
permits calls for various kinds of room service, communi- 
cation between guests, and calls from station to station 
within the hotel for which no use of other lines of the tele- 
phone company is necessary. The same switchboard and 
its hotel-employed operators also handle both incoming 
and outgoing calls for guests, including many long distance 
messages. 

So far as the telephone company is concerned, the toll 
message coming to its central office from the hotel switch- 
board is handled much as a similar message from a resi- 
dence or business station. Within the hotel, however, 
room telephone service necessitates additional labor as 
well as use of the equipment. When a call is made from 
the station in a room, it is placed with the switchboard 
operator employed by the hotel, and she in turn places the 
call with the telephone company’s long distance operator. 
It is customary also to render services described as sec- 
retarial. Incoming messages may be received during the 
guest’s absence and memoranda of them are made for and 
delivered to him. Outgoing messages may be transmitted 
for the guest. Information as to his whereabouts may be 
left with the operator for communication to callers; he 
may arrange to be reached at other locations than his 
room; he may arrange to have telephone service suspended 
for a period; incoming calls may be limited to those from 
designated persons, and various other services helpful to 
comfortable living are supplied by those in charge of the 
interior telephone system. 

Each long distance call placed through the hotel’s 
switchboard is charged by the telephone company to the 
hotel, not to the guest. The hotel pays the charge and is 
reimbursed, less credit losses, by collections from the guest. 
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The reimbursement item is separately stated on the guest’s 
bill and is not itself involved in this controversy. 

The hotel also seeks to recoup the cost of its service, 
including equipment rentals, and perhaps some margin of 
profit, by a service charge to the guests who make long 
distance calls from their rooms. This charge varies in dif- 
ferent hotels but this typical case shows charges of ten 
cents for toll calls where the telephone tariff is one dollar 
or less, ten percent of the telephone tariff where the charge 
is more than one dollar, with a maximum of three dollars 
per call. This service charge appears on the guest’s bill as 
a separate item, but is stated, like the reimbursement 
charge, as “Long distance,” abbreviated to “LDIST”. 

In January 1942, a proceeding was instituted by the 
Federal Communications Commission for the purpose of 
determining whether the charges collected by hotels, apart- 
ment houses and clubs in the District of Columbia in con- 
nection with interstate and foreign telephone communica- 
tion were subject to the jurisdiction of the Commission 
under the Communications Act and what tariffs, if any, 
should be filed with the Commission showing such charges. 
No such tariffs were on file with the Commission at the 
time the proceeding was instituted. 

The Commission, December 10, 1948, found that it does 
have jurisdiction under the Communications Act over the 
charges collected by hotels and others and ruled that, if 
such charges are to be collected at all, they must be shown 
on tariffs on file with the Commission. It thought that the 
hotel should be regarded as the agent of the telephone 
companies. It issued an order directing the two telephone 
companies either to file appropriate tariffs showing charges 
collected by the hotels in connection with interstate and 
foreign telephone communications or to file an appropri- 
ate tariff regulation containing a specific provision with 
respect to conditions under which such interstate and for- 
eign service would be furnished to hotels, apartment 
houses and clubs. 
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Confronted with these alternatives, The Chesapeake & 
Potomac Telephone Company filed a tariff provision in 
which the American Telephone & Telegraph Company 
concurred, which reads as follows: 

“Message toll telephone service is furnished to hotels, 

apartment houses and clubs upon the condition that use of 
the service by guests, tenants, members, or others shall 
not be made subject to any charge by any hotel, apartment 
house or club in addition to the message toll charges of the 
Telephone Company as set forth in this tariff.” 
This tariff provision became effective by its terms Febru- 
ary 15, 1944. Four days later, this suit was instituted to 
enjoin the hotels from collecting charges made in viola- 
tion of the tariff provision, and to enjoin the telephone 
companies from furnishing such service to these hotels or 
others which continued to make charges. 

The District Court sustained the validity of the tariff.’ 
It regarded the hotels as subscribers rather than as agents 
of the telephone companies. It held that the tariff was 
violated by collection of surcharges from guests who make 
interstate or foreign long distance telephone calls or re- 
ceive such calls “collect.”” The court did not pass upon 
the justness or reasonableness of the tariff, being of opin- 
ion that such questions were in the first instance to be 
submitted to and determined by the Commission in ap- 
propriate proceedings. An injunction issued against the 
hotels but not against the telephone companies, the court, 
however, retaining jurisdiction over the proceedings as 
to all defendants for the purpose of issuing such further 
orders as might be necessary to effectuate its decision. 
Direct appeal was taken by the hotel defendants to this 
Court.’ 


1 The opinion was rendered orally and is not reported. 

2 Pursuant to § 2 of Expediting Act, 32 Stat. 823; 36 Stat. 1167; 
15 U.S. C. § 29; 49 U.S. C. $45; and Communications Act of 1934, 
48 Stat. 1093, 47 U.S. C. $401 (d). Also § 238 (1) of Judicial Code 
as amended, 43 Stat. 938, 28 U.S. C. § 345 (1). 
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It has long been recognized that if communications 
charges are to correspond even roughly to the cost of ren- 
dering the service, the use to which telephone installations 
may be put by subscribers must be subject to some kind 
of classification and regulation which will conform the 
actual service to that contracted for. Familiar examples 
are the classification of residence as against business serv- 
ice with a requirement that the subscriber confine his use 
of the instruments accordingly. Of course, the subscriber 
who installs a private branch exchange with multiple 
trunk lines and many extensions has obviously contracted 
for a class of service different from one whose installation 
consists of a single station. One of the problems incident 
to the service of a subscriber who takes facilities greatly in 
excess of his own needs in order to accommodate others is 
to fix upon what terms he may extend the use of tele- 
phone facilities to others. This is an aspect of the problem 
of resale of utility service which is not confined to the 
telephone business.* 


3Cf. Re New York Telephone Co., 26 P. U. R. (N. 8S.) 311 (N. Y. 
1938), 30 P. U. R. (N. 8S.) 350 (N. Y. 1939); People ex rel. Public 
Service Commission v. New York Telephone Co., 262 App. Div. 440, 
29 N. Y. S. 2d 513 (1941), aff’d without opinion, 287 N. Y. 803, 40 
N. E. 2d 1020; Hotel Pfister v. Wisconsin Telephone Co., 203 Wis. 20, 
233 N. W. 617 (1930) ; Jefferson Hotel Co. v. Southwestern Bell Tele- 
phone Co., 15 P. U. R. (N.S.) 265 (Mo. 1936) ; Re Hotel Marion Co., 
P. U. R. 1920 D, 466 (Ark. 1920) ; Connolly v. Burleson, P. U. R. 1920 
C, 243 (N. Y. 1920); Re Hotel Telephone Service and Rates, P. U. R. 
1919 A, 190 (Mass. 1918); Hotel Sherman Co. v. Chicago Telephone 
Co., P. U. R. 1915 F, 776 (Ill. 1915); 1015 Chestnut Street Corp. v. 
Bell Telephone Co., P. U. R. 1931 A, 19,7 P. U. R. (N.S.) 184 (1930, 
1934); Budd v. Southwestern Bell Telephone Co., 28 P. U. R. (N.8.) 
235 (Mo. 1939). 

Remetering of electric energy creates similar problems of regulation, 
often dealt with by tariff prohibition of remetering. See Lewis v. 
Potomac Electric Power Co., 64 F. 2d 701 (App. D. C. 1933) ; Karrick 
v. Potomac Electric Power Co., P. U. R. 1932 C, 40 (D. C. Sup. Ct. 
1931); Florida Power & Light Co. v. Florida ex rel. Malcolm, 107 Fla. 
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The Communications Act of 1934 recognizes that tariffs 
filed by communications companies may contain regula- 
tions binding on subscribers as to the permissible use of 
the rented communications facilities. The supervisory 
power of the Commission is not limited to rates and to 
services, but the formula oft repeated in the Act to de- 
scribe the Commission’s range of power over the regulated 
companies is “charges, practices, classifications, and regu- 
lations for and in connection with such communication 
service.” 48 Stat. 1070, 47 U.S.C. § 201 (b). It is in all 
of these matters that the Act requires the filed tariffs 
to be “just and reasonable” and declares that otherwise 
they are unlawful.* By none of these devices may the 
companies perpetrate an unjust or unreasonable discrim- 
ination or preference.’ All of these must be filed with the 
Commission in the form it prescribes, may not be changed 
except after due notice, and must be observed in the con- 
duct of its business by the company.® These provisions 
clearly authorize the companies to promulgate rules bind- 
ing on PBX subscribers as to the terms upon which the 
use of the facilities may be extended to others not them- 
selves subscribers. 

Of course, such authority is not unlimited. The tele- 
phone companies may not, in the guise of regulating the 
communications service, also regulate the hotel or apart- 
ment house or any other business. But where a part of 


317, 144 So. 657 (1932); Sixty-seven South Munn v. Board of Public 
Utility Commissioners, 106 N. J. Law 45, 147 A. 735 (Sup. Ct. 1929), 
aff’d 107 N. J. Law 386, 152 A. 920 (Court of Errors and Appeals 
1930), cert. denied, 283 U.S. 828; Public Service Commission v. J. & 
J. Rogers Co., 184 App. Div. 705, 172 N. Y. 8. 498 (N. Y. 1918); 
People ex rel. N. Y. Edison Co. v. Public Service Commission, 191 
App. Div. 237, 181 N. Y.§. 259 (N. Y. 1920), aff’d, 230 N. Y. 574, 130 
N. E. 899 (1920). 

#47 U.S.C. § 201. . 

547 U.S. C. § 202. 

® 47 U.S. C. § 203 (a), (b), (c). 





324 OCTOBER TERM, 1944. 
Opinion of the Court. 325 U.S. 


the subscriber’s business consists of retailing to patrons 
a service dependent on its own contract for utility service, 
the regulation will necessarily affect, to that extent, its 
third party relationships. Such a regulation is not in- 
valid per se merely because, as to the communications 
service and its incidents, it places limitation upon the 
subscriber as to the terms upon which he may invite 
others to communicate through such facilities. 

It is urged, however, that the regulation in question is 
unlawful because it is unreasonable. It is said that it 
invades the relationship between hotel and guest exces- 
sively, and denies to the hotel the right reasonably to 
recoup its cost and to profit by the services it renders. 
But we agree with the District Court that where the claim 
of unlawfulness of a regulation is grounded in lack of 
reasonableness, the objection must be addressed to the 
Commission and not as an original matter brought to the 
court. We think that the Act confers jurisdiction upon 
the Commission to hear appellants’ grievances against the 
substance of this regulation. Indeed, appellants inform 
us that the American Hotel Association, on behalf of its 
members, including the appealing hotels, has filed a formal 
complaint with the Commission alleging that the new 
provision of the tariff schedule was unreasonable, dis- 
criminatory and unlawful, and asking for investigation 
and, at the same time, asserting that the tariff was illegal. 
Action on that complaint has been held in abeyance by 
the Commission pending the final decision on the juris- 
dictional question in this suit. 

It is clear that the charges being made in this case vio- 
late the regulation. The charges made are not based on 
the service rendered by the hotel but vary in accordance 
with the toll charge made by the telephone company for 
communications services. So far as appears, the service 
rendered by the hotel in handling a guest’s toll call from 
Washington to Baltimore is substantially the same as for 
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a call to San Francisco. But, for like service, the charge 
varies with the amount of the telephone tariff for the 
communication. The guest’s charges are so identified 
with the communications service that they are brought 
within the prohibitions of this regulation. 

Since the regulation, apart from questions of reason- 
ableness which must be presented to the Commission, is 
a valid regulation of the subscriber’s use of the telephone 
facilities involved, a departure from the regulation is 
forbidden by the Act and the prosecution of an action to 
restrain a violation is authorized.’ When an action for 
enforcement is instituted in any District Court, the Act 
expressly provides that it shall be lawful “to include as 
parties, in addition to the carrier, all persons interested in 
or affected by the charge, regulation, or practice under 
consideration,” and decrees may be made against such 
parties in the same manner and to the same extent as au- 
thorized with respect to carriers.* One can hardly gain- 
say the Government’s assertion that the appellants here 
are persons interested in and affected by the regulation in 
question and, therefore, are proper parties defendant in 
the action and injunction could properly issue against 
them. 

It is urged, however, that inasmuch as the Court did not 
enjoin the telephone companies, the hotels should not be 
enjoined. Four days after the effective date of this regu- 
lation, the hotels had indicated no intention to comply 
with it although they had had due notice. It was well 
within the discretion of the trial court to conclude that 
this justified an injunction. Four days of default by the 
subscriber, however, might not be regarded as requiring 
an injunction which would compel the telephone com- 
panies to cut off service on which many persons rely. We 
are unable to see that the hotels have been prejudiced by 


747 U.S.C. § 401. 
847 U.S.C. § 411. 
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the failure to enjoin the telephone companies or are in a 
position to complain of the omission of what would have 
been an additional hardship to themselves. 

Much has been said in argument about the theory of 
the relationship between the hotel and the telephone com- 
pany and the discrepancy between the view of the Com- 
mission that the contract created an agency and that of 
the District Judge who said that the evidence fails to 
show that the hotels are agents of the telephone company, 
and held that “the hotels are subscribers.” We do not 
think it is necessary in determining the application of a 
regulatory statute to attempt to fit the regulated rela- 
tionship into some common-law category. It is sufficient 
to say that the relation is one which the statute contem- 
plates shall be governed by reasonable regulations 
initiated by the telephone company but subject to the 
approval and review of the Federal Communications 
Commission. 

Without prejudice to determination by the Commission 
of any of the questions raised in this case, we hold that 
the injunction was properly issued and the judgment 


below is 
Affirmed. 


Mr. Justice Buack and Mr. Justice DovGtas took no 
part in the consideration or decision of this case. 
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SINCLAIR & CARROLL CO., INC. v. INTER- 
CHEMICAL CORPORATION. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 656. Argued April 5, 1945.—Decided May 21, 1945. 


1. In suits in the federal courts for infringement of patents, the better 
practice usually is for the court to inquire fully into the validity 
of the patent. P. 330. 

. It is essential to the validity of a patent that the subject-matter 
reveal “invention,” “more ingenuity ... than the work of a 
mechanic skilled in the art.” P. 330. 

3. Patent No. 2,087,190, claims 3, 10, 11, 12 and 13, to Gessler, for a 
printer’s ink which is non-volatile at room temperature and highly 
volatile when heated, which involved merely the selection of a 
known compound to meet known requirements, held invalid for 
want of invention. P. 334. 

144 F. 2d 842, reversed. 


bo 


CERTIORARI, 323 U.S. 705, to review a decree which, upon 
appeal from a decree holding a patent invalid and not 
infringed, 50 F. Supp. 881, held the patent valid and 
infringed. 


Mr. William D. Mitchell, with whom Messrs. Walter H. 
Free and Mark N. Donohue were on the brief, for 
petitioner. 


Mr. Robert W. Byerly, with whom Mr. Ralph M. Wat- 
son was on the brief, for respondent. 


Mr. Justice JACKSON delivered the opinion of the Court. 


This infringement suit was brought by the assignees 
of a patent on a printing ink. Respondent, Interchemical 
Corporation, asserts that inks made by the petitioner in- 
fringe on claims 3, 10, 11, 12 and 13 of U.S. Patent No. 
2,087,190 which was issued to Albert E. Gessler on July 
13, 1937. Claim 3, which is typical, is as follows: “A print- 
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ing ink which is substantially non-drying at ordinary tem- 
peratures and dries instantly on heating of the printed 
matter, consisting of coloring matter dispersed in an or- 
ganic viscous vehicle consisting of a liquid component and 
a solid component completely dissolved in the liquid com- 
ponent in sufficient quantity to give the ink the consistency 
of an ordinary oil-varnish printing ink—the solid com- 
ponent being a member of the group consisting of natural 
and synthetic resins and cellulose compounds,. substan- 
tially all of the liquid component having a vapor pressure 
at 20° C. as low as that of diethylene glycol monobutyl 
ether at 20° C., and the major part of the liquid com- 
ponent having a vapor pressure which at 150° C. approxi- 
mates that of ethyl alcohol at ordinary temperatures and 
forming a stable solution with the solid component.” In 
other words, Gessler claims to have invented an ink which 
will not dry at room temperature but which will dry in- 
stantly upon the application of heat after printing. Such 
an ink is of no particular value in the printing of news- 
papers or other publications which use absorbent paper. 
This can be done acceptably with ordinary inks containing 
linseed oil which is non-volatile at all relevant tempera- 
tures. The paper absorbs the ink when one side is printed, 
and the other side can be printed immediately without 
danger of smudging. 

But the ink disclosed in the patent does have utility in 
the printing of magazines and other materials which use 
smooth non-absorbent paper. Since its disclosure by 
Gessler, it or similar inks which are claimed to infringe 
have been used to print “The New Yorker,” “Collier’s,” 
and “The Saturday Evening Post.” Such publications pre- 
viously would require considerably more time for printing 
since the reverse side of the paper which they used could 
not be printed until the first side was dry. Nor could the 
sheets be stacked or folded without danger of “offset” 
printing. The smooth paper would not absorb the linseed- 
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oil inks, and delay of from one to twenty-four hours was 
necessary before printing was sufficiently dry to allow the 
sheets to be worked upon again. 

Many efforts were made to eliminate the necessity for 
delay. The problem was complicated by the fact that the 
presses used in this kind of printing are equipped with a 
long series of ink-distributing rollers to spread out the ink 
to the optimum thin film before it is applied to the type. 
Hence, when inks with volatile components were used, 
they would dry on the rollers before they got to the type. 
And if inks with non-volatile ingredients—like linseed 
oil—were used, they would not dry except by slow oxida- 
tion. Other approaches to the solution of the problem in- 
cluded the exposure of sheets printed from linseed-oil inks 
to ozone, but that process was dangerous and not wholly 
satisfactory. Gessler’s ink combines the qualities of an ink 
which does not dry on the rollers and one which dries 
quickly after printing when heat is applied to it. 

These characteristics of the ink result from the nature 
of the solvent which is one of its components. Gessler, 
in his specification, named butyl carbitol (diethylene gly- 
col monobutyl ether is said to be the more accurate 
scientific term) but that compound was given only as an ex- 
ample, and most of the inks which his company now makes 
contain “narrow cuts” of petroleum in place of butyl car- 
bitol. A narrow cut of petroleum consists of only a few 
kinds of hydrocarbons, and consequently evaporates con- 
sistently since each of the hydrocarbons has substantially 
the same vapor pressure curve. The allegedly infringing 
inks similarly are made with narrow cuts of petroleum. 
All of these solvents have the peculiar quality of being 
relatively non-volatile at ordinary room temperature but 
highly volatile at a temperature of 150° C., a temperature 
to which paper can safely be heated without burning. 
There is no question that inks containing these solvents 
have enabled magazines to be printed on high-speed ro- 
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tary presses which are furnished with heating devices, 
without interruption for drying. 

The District Court held Gessler’s patent invalid because 
anticipated by the prior art, and held that the petitioner’s 
inks did not infringe. IJnterchemical Corp. v. Sinclair & 
Carroll Co., 50 F. Supp. 881. The Circuit Court reversed, 
holding the patent valid and infringed. Jnterchemical 
Corp. v. Sinclair & Carroll Co., 144 F.2d 842. We granted 
certiorari. 323 U.S. 705. : 

There has been a tendency among the lower federal 
courts in infringement suits to dispose of them where pos- 
sible on the ground of non-infringement without going 
into the question of validity of the patent. Jrvin v. Buick 
Motor Co., 88 F. 2d 947, 951; Aero Spark Plug Co. v. B. G. 
Corp., 130 F. 2d 290; Franklin vy. Masonite Corp., 132 F. 2d 
800. It has come to be recognized, however, that of the 
two questions, validity has the greater public importance, 
Cover v. Schwartz, 133 F. 2d 541, and the District Court 
in this case followed what will usually be the better prac- 
tice by inquiring fully into the validity of this patent. 

A long line of cases has held it to be an essential require- 
ment for the validity of a patent that the subject-matter 
display “invention,” “more ingenuity . . . than the work 
of a mechanic skilled in the art.” Hicks v. Kelsey, 18 
Wall. 670; Slawson v. Grand Street R. Co., 107 U.S. 649; 
Phillips v. Detroit, 111 U. 8. 604; Morris v. McMillin, 112 
U. 8. 244; Saranac Automatic Machine Corp. v. Wire- 
bounds Patents Co., 282 U.S. 704; Honolulu Oil Corp. v. 
Halliburton, 306 U. 8. 550; Cuno Engineering Corp. v. 
Automatic Devices Corp., 314 U.S. 84, 90. This test is 
often difficult to apply; but its purpose is clear. Under 
this test, some substantial innovation is necessary, an in- 
novation for which society is truly indebted to the efforts 
of the patentee. Whether or not those efforts are of a 
special kind does not concern us. The primary purpose 
of our patent system is not reward of the individual but 
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the advancement of the arts and sciences.* Its induce- 
ment is directed to disclosure of advances in knowledge 
which will be beneficial to society; it is not a certificate 
of merit, but an incentive to disclosure. See Hartford- 
Empire Co. v. United States, 323 U.S. 386, 432-433. Con- 
sequently it is not concerned with the quality of the 
inventor’s mind, but with the quality of his product. 

The patent in suit was not the product of long and diff- 
cult experimentation. Although like other patent cases, 
this has an extensive record, it is hard to see wherein Gess- 
ler’s invention consists. In 1930, he was asked to make an 
odorless ink, and he selected from a catalog of a chemical 
manufacturer three solvents which the catalog indicated 
to be relatively odorless. Their vapor pressures, that is, 
their rates of evaporation at various temperatures, were 
also listed. He tried inks made with each of the com- 
pounds as a solvent and decided that butyl carbitol was 
the most satisfactory, since it did not dry while on the 
rollers, at ordinary temperature. 

The company which had requested the odorless ink, 
however, found that it was unsatisfactory for other rea- 
sons and, after some further effort, Gessler stopped trying 
to solve that problem. Sometime in 1932, however, the 
same company asked Gessler whether he could supply 
them with an ink “that would be dry after being printed? 
We can put it over some kind of heating device.” Gess- 


1 See the testimony of Commissioner Coe before the TNEC: “It is 
not the principal purpose of the patent laws of our own country or of 
any nation to reward an individual. The purpose is much deeper and 
the effect much wider than individual gain. It is the promotion of 
science and the advancement of the arts looking to the general wel- 
fare of the Nation that the patent laws hope to accomplish. The indi- 
vidual reward is only the lure to bring about this much broader objec- 
tive. Every patent granted benefits society by adding to the sum total 
of human knowledge, but that is not enough, and that alone will not 
achieve the ultimate goal of the patent system.” TNEC Hearings, 
Part 3, p. 857. 
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ler’s answer was, “Yes, I think we could. In fact, one of 
those inks I made for you in the beginning would do that.” 
Gessler testified as follows: “And now, when Mr. Cray 
came, in the year 1932, and told me that heating units, 
steam-heated rollers are used on printing presses, that 
was the last key that I needed for the solution of the prob- 
lem. I had not known that before, and I knew that if I 
could apply any heat to the thin film of those inks that 
they would dry almost instantaneously. With that in 
mind that was the mental background, I would say, that 
I sent this particular ink to Mr. Cray. I did not send him 
a number of inks or a selection of inks, but I sent him just 
one specific ink.” And with respect to the solvents he had 
chosen, Gessler testified further: 


Q. What I want to get straight in my mind, Dr. 
Gessler, is this: You selected these three, is that right? 
A. That is right. 

Q. Did you select them from a much longer list? 
A. That is right. 

Q. And before you selected them you tried them all 
out, did you? A. No. You see the list is listed ac- 
cording to the boiling point, and if you followed on I 
took it from a certain boiling point on upwards. 

Q. Oh, I see. You took them out of a long list in 
accordance with their boiling point? A. That is cor- 
rect. That was my first indication of evaporation 
rate. 


Q. . . . In selecting these three solvents that you 
referred to, butyl cellosolve, carbitol and butyl car- 
bitol, did you have reference to a Carbide & Carbon 
Chemicals Corporation catalog? A. I knew them. I 
don’t know if I had reference, but I knew naturally 
those solvents. 

Q. You may have referred to a catalog? A. I may 
have, certainly. I most probably had the catalog. 

Q. You got copies of their catalogs, did you? A. 
Oh, yes. 
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Q. On the fly-leaf of the Carbide & Carbon catalog 
there is a list of their products. Do you remember 
that list (handing to witness)? A. A similar list. 

Q. That gives boiling points and vapor pressures? 
A. It does. 

Q. And you may have selected these three solvents 
that we are talking about from that list? A. That is 
possible, although I knew the solvents. I was very 
conversant with them. I told you a while ago why. 


Butyl] carbitol was first put on ine market in 1929, and 
subsequently was listed in the catalogs of Carbide & Car- 
bon Chemicals Corporation. It cannot be said that Gess- 
ler’s contribution was a recognition that a solvent having 
the peculiar qualities of negligible vapor pressure at room 
temperature and high vapor pressure at 150° C. was what 
was needed. Both the circuit court and the district court 
found that an article written in 1931, referred to as the 
Hanson article, had posed the problem.’ It is difficult 
to believe that if Hanson had known of the qualities of 
butyl carbitol, if he had had the Carbide & Carbon catalog 
before him, he or any other person skilled in the art 
could not have devised the ink which Gessler claims to 
have invented. We reach this conclusion even though 


2 The relevant part of the Hanson article, which appears in the 
record, is as follows: “The solvents available have different boiling 
points ranging through a broad scale, but unfortunately for this prob- 
lem their vapor pressure curves are nearly parallel. If we choose one 
from the group with a boiling point well under 250° F. [121° C.], the 
highest practical heat to apply to a printed sheet, we find that at room 
temperature its vapor pressure is still so great that drying will progress 
rapidly. On the other hand, if one is selected with a vapor pressure 
so low at room temperature that little drying takes place, at 200° 
to 250° F., we find the boiling point hardly attained or not even 
reached. 

“If we could only flatten the curve of a high boiling solvent with a 
vapor pressure of 1 in. of mercury or less at 80° down to a point where 
at 30 in. the boiling temperature would be reduced to only 150° or so it 
would not take us long to compound an ink to meet the general 
characteristics for a plastic ink set forth above.” 
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Hanson testified in an affidavit introduced in support of a 
motion for rehearing that he had worked for over a year 
trying to produce such an ink and did not succeed. 

The District Court based its judgment on anticipation 
by prior patents. Most of these pertained to inks which 
were not used in ordinary printing: Lefferts and Stevens, 
No. 380,654, issued April 3, 1888, was an ink used for 
printing on celluloid and other pyroxyline compounds; 
the Doughty and McElroy patents, Nos. 1,439,696 and 
1,450,692, issued December 26, 1922 and April 3, 1923 
taught an ink which was mainly useful for stamping with 
metallic inks by means of heated dies. But the Jirousek 
patent, No. 1,954,627, issued April 10, 1934, was for an 
ordinary printing ink. Jirousek’s patent was directed to 
“acomposition . . . which can set quickly and dry rapidly 
and also handle and feed properly and distribute freely.” 
And the patent specifies, “In the use of such compositions, 
immediately after the impression is made, heat should be 
applied, and most advantageously this may be accom- 
plished by a suitable heater, electric, gas, etc., arranged 
on or adjacent the press, so that the delivered printed im- 
pression is subjected to a substantial degree of heat to 
complete the setting action.” 

The inks disclosed in these prior patents did not con- 
tain the same solvent or solvents similar to those which 
Gessler recommended and which his company and the 
petitioners now use. They had different vapor pressures 
both at room temperature and at 150° C. But all these 
patents taught an ink made with a solvent that would be 
non-volatile at room temperature and highly volatile when 
heated. Gessler’s solvent is undoubtedly more satisfac- 
tory than any of the solvents mentioned in these patents, 
but it must be remembered that all but one of these pat- 
ents were granted before butyl carbitol appeared on the 
market. The fact is that Gessler himself to a large ex- 
tent has abandoned butyl carbitol and now uses a narrow 
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cut of petroleum. Even assuming that if Gessler had 
discovered the compound he would be entitled to a patent, 
he did not discover it. Reading a list and selecting a 
known compound to meet known requirements is no more 
ingenious than selecting the last piece to put into the 
last opening in a jig-saw puzzle. Itisnotinvention. The 
judgment below is 

Reversed. 


Mr. Justice Buack and Mr. Justice DouGLas concur 
in the result. 





INTERNATIONAL UNION OF MINE, MILL & 
SMELTER WORKERS, LOCALS NOS. 15, 17, 107, 
108 and 111, (C. I. O.) er au. v. EAGLE-PICHER 
MINING & SMELTING CO. et At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 337. Argued January 31, 1945.—Decided May 28, 1945. 


ne 


. Labor unions which intervened in the Circuit Court of Appeals in 
support of a petition by the National Labor Relations Board to 
revoke an enforcement order and to remand the cause to the Board, 
held to have standing to seek review of a denial of the petition, 
even though the Board elected not to seek review. P. 338. 

2. The National Labor Relations Board, having sought and ob- 
tained a decree of the Circuit Court of Appeals for enforcement 
of an order of the Board, is not entitled as of right—in the absence 
of fraud or mistake chargeable to the respondent, and after expira- 
tion of the term of court at which the decree was entered—to have 
remedial provisions of the decree set aside and the case remanded to 
it for prescription of relief which it deems more appropriate to 
effectuate the policy of the National Labor Relations Act. P. 339. 

3. American Chain & Cable Co. v. Federal Trade Commission, 142 
F. 2d 909, distinguished. P. 342. 

141 F. 2d 848, affirmed. 


CERTIORARI, 323°U. S. 695, to review a decree dismissing 
a petition of the National Labor Relations Board to vacate 
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part of a decree of enforcement and to remand the cause 
to the Board. 


Mr. Louis N. Wolf, with whom Mr. Sylvan Bruner was 
on the brief, for petitioners. 


Mr. Alvin J. Rockwell, with whom Solicitor General 
Fahy, Mr. A. Norman Somers and Miss Ruth Weyand 
were on the brief, for the National Labor Relations Board; 
and Mr. John G. Madden, with whom Messrs. A. C. Wal- 
lace, H. W. Blair, James E. Burke and Ralph M. Russell 
were on the brief, for the Eagle-Picher Mining & Smelting 
Co. et al., respondents. 


Mr. Justice Roserts delivered the opinion of the Court. 


The question presented is whether the National Labor 
Relations Board after seeking and obtaining a court order 
of enforcement of its own order, in the absence of fraud or 
mistake induced by the respondent, and after expiration of 
the term, is entitled to have the provisions of the decree 
prescribing the nature of the remedy set aside and the case 
remanded to it, for the prescription of relief it deems more 
appropriate to enforce the policy of the National Labor 
Relations Act. 

In a proceeding instituted by the petitioner unions the 
Board found that the respondent companies had been 
guilty of unfair labor practices in violation of Sections 
8 (1) and 8 (3) of the Act.’ The hearings were protracted 
both as to the alleged discrimination and as to the remedy 
which should be adopted. With all relevant data open 
to it, the Board ordered the employers to cease and desist 
from certain practices and to reinstate 209 employees with 
back pay. Based on the Board’s understanding as to the 
opportunity for reinstatement of the 209 men in question 
and all others eligible for reemployment, it devised a for- 


1 49 Stat. 449; 29 U.S.C. 151 ff. 
229 U.S. C. 158 (1), (3). 
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mula for the calculation of back pay for the members of 
the class to whom the award was made.* 

The employers were dissatisfied with the order and 
sought a review by the Circuit Court of Appeals. There- 
upon the Board filed a transcript of the record in the same 
court and sought enforcement of its order. The Unions, 
who are petitioners in this court, were permitted to inter- 
vene and were heard in support of the Board’s order. The 
court modified the order as to matters not here relevant 
and decreed enforcement.* Two paragraphs of the decree 
thus obtained by the Board with the assistance of the 
present petitioners specified the method of computing 
back pay to the claimants whom the Board had found 
entitled. This decree was entered June 27, 1941. The 
companies proceeded to compute back pay due the claim- 
ants in accordance with the terms of the decree and ten- 
dered the amount they ascertained to be due thereunder. 
The Board, by its agents, examined the corporate records 
and reached the conclusion that a different method of com- 
pensation to the claimants should have been adopted in 
the original proceeding. 

February 4, 1943, nearly two years after the final decree, 
and after attempted compliance by the employers, the 
Board petitioned the Circuit Court of Appeals to vacate 
that portion of its decree which dealt with the award of 
back pay and to remand the cause to the Board. The peti- 
tioner labor unions were permitted to intervene and to 
support the Board’s petition. 

It is somewhat difficult to characterize the allegations 
of the petition. It does not accuse the companies of fraud, 
but indicates that certain evidence produced by them cre- 
ated a wrong impression on the mind of the Board which 
could have been corrected had they gone into greater detail 
and disclosed certain facts within their knowledge, and it 


$16 N.L.R.B.727; 18 N.L.R. B. 320. 
4119 F. 2d 903. 
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avers that the Board prescribed its remedy in reliance 
upon a mistaken understanding of conditions touching 
possible reemployment of the claimants. To this petition 
the employers replied challenging the jurisdiction of the 
court to vacate its decree, moved to dismiss the petition, 
and answered on the merits, categorically denying the 
averments of the petition. Thereupon the Board moved 
for judgment on its motion. The matter washeard. The 
court held that there had been no showing that the order 
and decree were obtained by misrepresentation or wrongful 
conduct of the employers or that any mistake of the Board 
had resulted in a decree which was unfair, and conse- 
quently held that there was no justification for revocation 
or remand of the portion of the decree involved. The 
petition of the Board was accordingly dismissed.2 The 
Board did not apply for certiorari but the intervening 
unions whose petition had also been dismissed applied for 
the writ. The Board was made a respondent in this court 
but appeared in support of the petition. 

The employers made a persuasive showing that, as re- 
spects material elements of the problem of back pay, the 
record of the Board’s hearing, and the decision of the 
Circuit Court of Appeals enforcing the Board’s order, dem- 
onstrate that all the facts now relied upon by the Board 
for revocation and reformation of its order sufficiently ap- 
peared prior to the entry of the order. In the view we 
take, it is unnecessary to consider this matter. 

They also attack the standing of the petitioners to seek 
review by this court when the Board, the body charged 
with the enforcement of the National Labor Relations 
Act, has elected not to seek review. We think that, in the 
circumstances disclosed, the petitioners, though they could 
not have instituted enforcement proceedings,° had stand- 


5141 F. 2d 843. 

® Amalgamated Utility Workers v. Consolidated Edison Co., 309 
U. S. 261; National Licorice Co. v. Labor Board, 309 U. 8. 350, 
362-363; Phelps Dodge Corp. v. Labor Board, 313 U. 8. 177, 193. 











MINE WORKERS v. EAGLE-PICHER CO. 339 


335 Opinion of the Court. 


ing to seek review of the order denying the Board’s 
petition.’ 

The important question presented is whether, despite a 
decree entered at the Board’s behest, prescribing the 
method of enforcement of the relief granted by the Board, 
that body retains a continuing jurisdiction to be exercised 
whenever, in its judgment, such exercise is desirable and 
may, therefore, oust the jurisdiction of the court and recall 
the proceeding for further hearing and action. 

It will be noted that this is not a bill of review based 
upon fraud or mistake. If it were to be treated as such 
obviously the relief prayed could not be granted without 
a trial, in view of the issues made by the employers’ an- 
swer. The Board’s insistence is that, upon its petition, 
the averments of which are denied, it is entitled to an 
opening of the decree and the remand of the cause upon 
its mere statement that it now thinks the relief orginally 
granted was inappropriate to the situation as the Board 
now conceives it. 

We are not dealing here with an administrative pro- 
ceeding. That proceeding has ended and has been merged 
in a decree of a court pursuant to the directions of the 
National Labor Relations Act. The statute provides that 
if, in the enforcement proceeding, it appears that any fur- 
ther facts should be developed the court may remand the 
cause to the Board for the taking of further evidence and 
for further consideration. (§ 10 (e).*) Butitis plain that 
the scheme of the Act contemplates that when the record 
has been made and is finally submitted for action by the 
Board the judgment “shall be final.” It is to have all the 
qualities of any other decree entered in a litigated cause 
upon full hearing, and is subject to review by this court 
on certiorari as in other cases. (§ 10 (e) supra.) The 


7 Consolidated Edison Co. v. Labor Board, 305 U. 8. 197, 218; Wil- 
liams v. Morgan, 111 U.S. 684. 
829 U.S.C. 160 (e). 
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position of the petitioners is, and necessarily must be, that, 
while the court’s decree is final as respects the matter of 
the alleged unfair labor practices found by the Board, it 
is never final as respects the relief prescribed by the Board. 
It must follow that at any time, however remote, and for 
any reason satisfactory to the Board, it may recall the 
proceeding from the Circuit Court of Appeals insofar as 
concerns the relief granted and start afresh as if an 
enforcement decree had never been entered. 

Finality to litigation is an end to be desired as well in 
proceedings to which an administrative body is a party 
as in exclusively private litigation. The party adverse to 
the administrative body is entitled to rely on the conclu- 
siveness of a decree entered by a court to the same extent 
that other litigants may rely on judgments for or against 
them. The petitioners’ contention is that the nature 
and extent of the back pay remedy are primarily and pe- 
culiarly matters lying within the administrative discretion 
of the Board (see Phelps Dodge Corp. v. Labor Board, 
313 U.S. 177, 194; Labor Board v. Link-Belt Co., 311 U.S. 
584, 600), and that a court’s function is limited to im- 
parting legal sanction to the back pay remedy once it has 
determined that the Board has acted within the confines 
of its authority, since a court is prohibited from exercis- 
ing the discretion reposing exclusively in the Board; and 
it can, therefore, neither affirm nor reverse a Board order 
relating to back pay on the basis of its own conception of 
effectuating the policies of the Act. 

All this is true, and we have allowed the Board great 
latitude in devising remedies which it deems necessary to 
effectuate the purposes of the Act. But it is not we who 
essay to interfere with the discretion of an administrative 
body; it is the Board which is seeking to vacate a court 
order. The Board had exercised its discretion and devised 
a remedy. It gave long consideration to the problem of 
adequate relief for the employees discriminated against, 
and now asserts that it made a mistake. That is all that 
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it asserts—not even the Board claims that the court below 
is usurping its functions. What the Board complains of 
is that it is not permitted to exercise its admittedly wide 
discretion a second time, or any number of times it may 
choose. 

Administrative flexibility and judicial certainty are not 
contradictory; there must be an end to disputes which 
arise between administrative bodies and those over whom 
they have jurisdiction. This does not mean that the 
Board could not frame an order which by its terms re- 
quired modification should conditions change. But here 
the order was definite and complete; it contemplated only 
arithmetical computation. The conditions remained the 
same; what had changed was the Board’s awareness of 
them. Discussion of the Board’s peculiar administrative 
ability serves no end where the matter is one of simple 
mistake. It rings hollow when it refers to what on the 
whole is little more than a mistake in arithmetic, and, 
in one instance, is just that. 

Not only has this Court allowed large scope to the 
discretion of administrators, but the National Labor Rela- 
tions Act specifically gives the Board wide powers of modi- 
fication. Until the transcript of a case is filed in court, 
the Board may, after reasonable notice, modify any find- 
ing or order in whole or in part.’ After the case has come 
under the jurisdiction of the court, either party may apply 
to the court for remand to the Board.”” There is no dearth 
of discretion or opportunity for its exercise, but oppor- 
tunities should not be unlimited. If the petitioners are 
right, it must follow that in any case in which the court 
refuses to remand, the Board need merely wait until the 
“final” decree is entered and then proceed to resume juris- 
diction, ignore the court’s decree, and come again to it, 
asking its imprimatur on a new order. 


®29 U.S. C. 160 (d). 
1029 U.S. C. 160 (e). 
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Petitioners place great reliance on American Chain & 
Cable Co. v. Federal Trade Commission, 142 F. 2d 909, but 
far from supporting them, that case emphasizes the lack 
of statutory authority here for what was permitted there. 
There, the court ordered the Federal Trade Commission to 
consider a petition that the Commission ask the court to 
vacate its enforcing decree because of war conditions. But 
the statute in that case reads: “After the expiration of 
the time allowed for filing a petition for review, if no such 
petition has been duly filed within such time, the Com- 
mission may at any time, after notice and opportunity for 
hearing, reopen and alter, modify, or set aside, in whole or 
in part, any report or order made or issued by it under this 
section, whenever in the opinion of the Commission con- 
ditions of fact or of law have so changed as to require 
such action or if the public interest shall so require.” ™ 
This statute specifically allows the Commission to modify 
its order after it has become final. And the court merely 
held that it was reasonable to suppose that Congress in- 
tended the Commission’s power to extend to cases where 
its order had become final by court decree as well as to 
cases where the order had become final by failure to ap- 
peal. The National Labor Relations Board is vested with 
no such power. Section 10 (d) * of the Act provides: 
“Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at 
any time, upon reasonable notice and in such manner as 
it shall deem proper, modify or set aside, in whole or in 
part, any finding or order made or issued by it.” 

There is no question that the Act intended to vest ex- 
clusive jurisdiction in the courts once the Board in the 
exercise of its discretion had reached its determination 
and applied for enforcement. This prevents conflict of 
authority. Ford Motor Co. v. Labor Board, 305 U.S. 364. 


115 U.S.C. 45 (b). 
1229 U.S. C. 160 (d). 
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In the Ford case, we said, “The authority conferred upon 
the Board by § 10 (d) of the National Labor Relations Act, 
to modify or set aside its findings and order, ended with 
the filing in court of the transcript of record.” 305 U.S. 
364, 368. But the petitioners and the Board contend that 
although the court has entered its decree, the Board may 
resume jurisdiction in the same case when it pleases, dis- 
regarding the court’s decree. This would, indeed, be a 
peculiar scheme of jurisdiction, devised to prevent inter- 
ference with the court while it is deliberating to determine 
what its decree shall be, but allowing the decree to be 
ignored after it is entered. 

The circumstances of the case show how unfair it would 
be to hold with the petitioners. The employers chal- 
lenged the Board’s order in the original enforcement pro- 
ceeding, not only as it affected the charged unfair labor 
practices, but as touching the appropriate relief. When 
the Circuit Court of Appeals modified and affirmed the 
order, the companies had an opportunity to apply to this 
court for review, or to comply with the decree as modified 
by the court. They elected to follow the latter course only 
to be confronted, years later, with an attempt to rewrite 
a portion of that decree at a time when their right of review 
of other portions of it had expired. 

We are dealing here with a decree of a court entered in a 
judicial proceeding. The term at which the decree was 
entered has long since expired. The only recourse open 
to the Board is the same that would be open to any other 
litigant, namely, a bill of review. If the petition disclosed 
any basis for such a review the answer of the employers 
sharply raised issues of fact which required resolution 
before any relief in the nature of a review could be granted. 
Unless the National Labor Relations Act so requires, the 
Board was not entitled, as of right, to have the decree it 
had procured set aside in part and the cause remanded for 


trial de novo in part. There is nothing in the Act to indi- 
664818°—46——26 
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cate that such a decree is dual in character; part of it final 
and part of it subject to vacation and reexamination by 
the Board regardless of the showing made to the court and 
regardless of the view the court holds as to the propriety 
of such vacation. 


The judgment is 
Affirmed. 


Mr. Justice Murpny, dissenting. 


This case raises important questions concerning the rela- 
tionship of courts and administrative agencies subsequent 
to the entry of a judicial decree enforcing an administra- 
tive order. Because the particular facts of this case are so 
essential to a proper determination of these questions and 
because the Court has not seen fit to refer to the factual sit- 
uation in other than general terms, it is necessary to review 
the facts at some length before discussing my reasons for 
disagreement with the Court’s conclusion. 

The National Labor Relations Board, after conducting 
proceedings instituted upon charges filed by the petitioner 
unions, found that the respondent companies had com- 
mitted unfair labor practices in violation of Sections 8 (1) 
and 8 (3) of the National Labor Relations Act, 49 Stat. 
449, 452. On October 27, 1939, the Board entered an 
order requiring the companies to cease and desist from 
their unfair labor practices and to take certain affirmative 
action, including the reinstatement of 209 employees 
with back pay. Inasmuch as the record at that time 
convinced the Board that employment opportunities 
with the companies had been permanently and substan- 
tially curtailed subsequent to the critical date of July 5, 
1935, the Board felt the normal remedy of full back pay 
would be inappropriate. Under the assumed circum- 
stances, the normal remedy would require the companies 
to pay in back wages an amount greater than that which 
they would have paid to the victims of discrimination had 
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there been no unfair labor practices. And it would also 
give the group of 209 employees more than it presumably 
would have received under curtailed employment oppor- 
tunities. The Board therefore devised and set forth in its 
opinion a special formula giving each claimant only a por- 
tion of the full back pay to which he otherwise would 
have been entitled.'. 16 N. L. R. B. 727; amended in 18 
N. L. R. B. 320. 

The companies then filed a petition for review in the 
court below on November 6, 1939, and the Board coun- 
tered with a cross-petition for enforcement of its order. 
On February 10, 1940, the petitioner unions sought and 
obtained permission from the court to intervene in the 
proceedings on the claim that since certain of their mem- 
bers had been allowed affirmative relief by the Board they 
were “vitally concerned with the enforcement of said order 
of the Board.” Leave was also given them to file briefs 
and participate in the oral argument. Subsequently, on 
May 21, 1941, the court below rendered an opinion affrm- 
ing the Board’s order with certain modifications not here 
material and a decree enforcing the order was entered 
accordingly. 119 F. 2d 903. 

On August 23, 1941, the companies offered reinstate- 
ment to the 209 employees, thereby fixing that day as the 
terminal date of the period commencing July 5, 1935, 
for which back pay was due under the terms of the court’s 
decree enforcing the Board’s order. The companies sub- 
mitted their back pay computations to the Board in May, 
1942, and tendered the sum of $8,409.39 in purported full 
payment of all back pay, although they later averred that 
no more than $5,400 was due under the formula specified 
by the Board. In accordance with its usual procedure 
the Board thereupon examined the pertinent pay rolls 
and records of the companies to verify their computations 


1 This special formula was noted by this Court in Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 198-199, note 7. 
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and to determine whether there had been compliance with 
the decree. This investigation was completed in October, 
1942, at which time the Board became convinced that 
the provisions of its order as enforced by the court con- 
tained certain errors and mistakes relating to back pay 
and that in framing the special formula it had miscon- 
ceived the facts as to the availability of employment with 
the companies for the 209 employees. It appeared to the 
Board that the companies during the period from July 5, 
1935, to August 23, 1941, had been in a position to accord 
full employment to these 209 claimants as well as to all 
other former employees reapplying for work and that the 
normal back-wage computations should have been used. 

The Board on February 1, 1943, filed a petition with 
the court below setting forth the situation. It requested 
that the pertinent paragraphs of the court’s decree enfore- 
ing the Board’s order be vacated and that so much of 
the cause as was thereby affected be remanded to the 
Board for further consideration. The companies filed 
an answer. The unions also filed a brief and participated 
in the oral argument on this matter. The court, treating 
the Board’s petition as one “in the nature of a bill of re- 
view to set aside, for fraud, mistake and newly discovered 
evidence, paragraphs 2 (d) and 3 (b) of the final decree 
of this Court,” dismissed the petition on its merits. 141 
F. 2d 843. The court later denied without opinion the 
Board’s petition for rehearing and the union’s separate 
motion to modify the decree or to vacate the paragraphs 
in question and remand to the Board. 


I 


Turning to the facts relative to the alleged error, we 
find that the Board in framing its back pay formula for 
the 209 employees expressly desired to make them whole 
and “to restore the situation, as nearly as possible, to 
that which would have obtained but for the illegal dis- 
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crimination.” 16 N. L. R. B. at 834. Normally the 
Board would have directed payment of full back pay to 
each claimant from the date of discrimination to the date 
of offer of reinstatement or placement on a preferential 
rehiring list, allowing due credit for net interim earnings 
received from other employment. But the Board felt 
that “the peculiar factual situation here presents unusual 
difficulties in fashioning our remedy so as to restore the 
status quo,” 16 N. L. R. B. at 834, and that a special 
remedy should be devised. 

It appears that a strike, beginning on May 8, 1935, 
caused the companies to close down for several weeks. 
On that day approximately 1,100 men were employed by 
the companies. Operations were resumed on June 12 and 
the Board found that thereafter the companies discrim- 
inatorily refused to rehire the 209 employees in question, 
referred to as the claimants. Evidence was introduced 
by the companies, however, to show that after July 5, 
1935, the effective date of the Act, certain of their mines 
were sold, many operations suspended, production meth- 
ods reorganized and specific jobs abolished—resulting in 
a drastic curtailment of the number of available jobs. 
According to the Board, only about 600 men were em- 
ployed by July 5. Some 350 of the 500 employees not 
then working were claimants in the case, although dis- 
crimination was found only as to 209 of them. After 
July 5 a substantial number of additional men were put 
to work, but the total number of employees was still con- 
siderably short of the pre-strike level of 1,100. The Board 
apparently assumed that all 1,100 men would reapply for 
work after the settlement of the strike, thus making the 
number of available jobs insufficient. As it later became 
evident, however, not all of the 1,100 reapplied and there 
were, according to the Board, sufficient opportunities at 
substantially all: times for all who actually reapplied, 
including the 209 victims of discrimination. 
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On the assumption that “there were presumably at all 
times less jobs open than old employees available,” 16 
N. L. R. B. at 834, and that there was no way of knowing 
which men would have been reinstated had the companies 
acted legally, the Board devised a special formula for 
computing back pay. It directed that there be computed 
as a lump sum the total amount of wages actually paid 
to all persons hired or reinstated from and after July 5, 
1935, up to the date of compliance with the Board order 
reinstating or placing the 209 employees on a preferential 
list. The Board indicated that “we shall not credit the 
entire lump sum to the claimants discriminated against, 
since we cannot assume that they and only they would 
have been given these jobs had the respondents acted 
lawfully. But we can and do assume for this purpose that 
a proportionate amount of such claimants would have been 
given the jobs.” 16 N. L. R. B. at 835, 836. Accordingly, 
the Board directed that a proportion of the lump sum 
should be distributed to the 209 claimants. This pro- 
portion was to be determined by a governing fraction hav- 
ing as its numerator the number of claimants and as its 
denominator the total number of claimants and all other 
pre-strike employees who reapplied for work, whether 
successfully or not, after July 5, 1935. Thus, by way of 
illustration, if the lump sum amounted to $360,000 and 
there were 200 claimants and 100 other reapplicants, the 
governing fraction would be two-thirds and the basic sum 
of $240,000 would be divided among the 200 claimants, 
with adjustments being made for net earnings elsewhere. 
Neither the Board’s order nor the court’s enforcing decree 
fixed the amount of back pay due under this formula. 
The determination of that sum was left to be made after 
the period of discrimination ended. 

Following the close of the period of discrimination, the 
Board examined the payrolls and other records of the 
companies to determine the exact amount of back wages 
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due the 209 claimants. According to the Board, this 
investigation revealed that, despite any curtailment of 
employment, the companies at virtually all times after 
July 5, 1935, had jobs opening up in numbers equal to and 
at times in excess of the total number of claimants and 
reapplicants and that such positions were available at 
virtually all times to all the claimants and reapplicants. 
This information was submitted by the Board in support 
of its petition to vacate and remand the portions of the 
court’s decree relating to back pay. It claimed that it 
had been led into error in framing its original formula by 
the evidence and contention of the companies relative to 
curtailed employment and that such a formula, under the 
facts as they now appeared to the Board, would be grossly 
inequitable to those who had suffered deprivation of earn- 
ings as a consequence of the companies’ unfair labor 
practices. 

The parties differ as to whether the Board at the time 
it framed the special formula was aware of or had access 
to the facts which it now relies upon. The Board alleges 
that it was ignorant of these facts and thus misconceived 
the remedy. The companies state, however, that the 
Board actually knew of these facts and that, in the exer- 
cise of its discretion, it decreed that partial rather than 
full back wages should be paid. We need not pause to 
determine this controversy for it appears obvious that, 
assuming the figures submitted by the Board are true, the 
special formula specified by the Board is grossly inade- 
quate and falls far short of achieving the expressed desire 
of the Board in this case “to restore the situation, as nearly 
as possible, to that which would have obtained but for the 
illegal discrimination.” 

If it were true that there were insufficient jobs for the 
209 claimants as well as for the other reapplicants the 
special formula would be appropriate. Then it could be 
said that it was impossible to tell whether the 209 claim- 
ants would all have been employed by the companies sub- 
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sequent to July 5, 1935, and that it was therefore neces- 
sary to apportion the available jobs among claimants and 
other reapplicants for purposes of determining how much 
back pay was due the claimants. But if it is a fact that 
there were sufficient employment opportunities for all 
the 209 claimants and the reapplicants at virtually all 
times, the back pay formula framed by the Board be- 
comes inadequate. Since all of the claimants would then 
presumably have been employed by the companies at all 
times but for the discrimination, all of them suffered the 
loss of the full wages which they would have received 
and any formula which gives them less than that amount 
fails to make them whole. And the companies escape 
paying the full amount of wages they would have paid 
had they acted legally. 

We cannot ascribe to the Board a deliberate intention 
to prescribe something less than a full make whole remedy. 
Nothing appears in the Board’s opinion or order to that 
effect. Indeed, the Board’s statements of its objectives in 
this case expressly negative such an intention. And the 
reason given for fashioning the special formula—the fact 
that there were presumably at all times less jobs open than 
old employees available—is consistent only with a desire 
to compensate the claimants as fully and as equitably as 
possible under the facts as then contemplated. 

In addition to the alleged inappropriateness of the 
formula as a whole, the Board claims that there are nu- 
merous other errors in the back pay provisions that war- 
rant remand for purposes of correction. Thus footnote 
185 of the Board’s opinion inadvertently contains a serious 
omission which, contrary to the Board’s intention, limits 
the lump sum used in the formula to the earnings of only 
209 employees rather than to the earnings of 209 em- 
ployees plus the number of old employees reapplying.’ 


2 This footnote appears at 16 N. L. R. B. at 835. With the words in 
brackets originally being omitted by the Board and being added here 
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The governing fraction includes the latter employees 
and the lump sum should in turn reflect their earnings. 
Otherwise the claimants are limited to a small part of their 
proportionate loss in wages. Moreover, the formula 
illogically requires that there be deducted from each 
claimant’s share the full amount rather than a pro rata 
share of his interim earnings. These errors and certain 
ambiguities * serve to make the partial back pay formula 
an ineffective means for making the employees as whole as 
possible even on the assumption that employment oppor- 
tunities had been curtailed. The remedy which the 
Board originally found to be essential to carry out the 
purposes of the Act is thereby rendered inadequate. 

The practical impact of this situation on the employees 
involved is serious and substantial. Under the Board’s 
partial and mathematically inaccurate back pay formula, 
which this Court now insists must be followed, the com- 
panies claim that the 209 employees are entitled to only 
$5,400. But if the true facts are as represented by the 
Board and if it should be determined that the full back 
pay formula should be utilized under such circumstances, 
approximately $800,000 would be due these 209 employees 


to indicate the Board’s intended modification, this footnote reads as 
follows: 

“If at any given time during this period the number of such new 
or reinstated employees then working exceeds the number of claimants 
discriminated against [plus the number of old employees reapplying], 
only the earnings of a number of such employees equal to the number 
of claimants discriminated against [plus the number of old employees 
reapplying] shall be counted in computing the lump sum. . . .” 

3 The Board claims that since the number of claimants and reappli- 
cants varies from week to week, the formula is ambiguous as to whether 
a single governing fraction, based on the average or on the maximum 
numbers of claimants and reapplicants, or successive governing frac- 
tions, based on the actual numbers, are to be constructed for the period 
of discrimination. It is also said that the formula fails to define the 
“average earnings” referred to in the last sentence of footnote 185 
of the Board’s opinion. 
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after allowance for interim earnings elsewhere. Thus 
these employees must bear the loss of nearly $795,000 in 
unpaid back wages resulting from the unfair labor prac- 
tices of the companies. On them rests the penalty for 
what this Court euphemistically calls “little more than a 
mistake in arithmetic.” 

It is thus clear that unless the Board is given some 
opportunity to reexamine its back pay remedy much of 
the loss resulting from the companies’ unfair labor prac- 
tices may be shifted from the companies to the employees 
and the public policy of the Act may be largely circum- 
vented. Our concern here is not with the truth of the 
facts alleged by the Board or with the appropriateness of 
any other remedy the Board might devise. It is enough 
that the Board has cast sufficient doubt on the appro- 
priateness and correctness of its original remedy to war- 
rant resubmission of the matter to the Board for further 
consideration. The Court today does not attempt to 
deny that the situation is an intolerable one in light of 
the alleged facts or that modification or remand of the 
back pay provisions of the decree is a reasonable request 
under such circumstances. Hence, unless some principle 
of law or statute compels the opposite conclusion, such a 
remand should have been made. 


II 


The pertinent legal and statutory rules, in my opinion, 
do not preclude remand of the back pay provisions of the 
court’s decree to the Board under these circumstances. 

The companies argue that the exercise of the Board’s 
discretion in devising a back pay formula became a finality 
by virtue of the enforcing decree of the court below and 
that this formula cannot be modified or reconsidered at 
this late date. It is claimed that all rights and liabilities 
under the decree were fixed and fully accrued on August 
23, 1941, the terminal date of the period of discrimination, 
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and that the court below had no jurisdiction to vacate or 
remand any portion of that decree subsequent to the end 
of the term in which it was entered. 

But it is plain that the back pay formula, as enforced 
by the court’s decree, was at most provisional and tenta- 
tive in character. Cf. United States v. Swift & Co., 286 
U.S. 106, 114. It did not pretend to be based upon de- 
tailed and comprehensive findings as to actual employ- 
ment opportunities and actual losses suffered during the 
entire period of discrimination, facts which were impos- 
sible to determine until after the close of that period. 
Even though the hearing closed on April 29, 1938, that 
part of the order relating to back pay spoke as of July 5, 
1935. The Board merely assumed from certain evidence 
and allegations that there would be decreased employ- 
ment opportunities at all times after July 5, 1935, and 
left to the future the problem of uncovering the complete 
facts. The formula was drawn in light of that assump- 
tion, an assumption that necessarily contemplated that 
undisclosed or new facts or a removal of a misconception 
of the true facts might call for an adjustment in the rem- 
edy to be applied. And the enforcing decree of the court 
in no way affected the tentative and unexecuted nature of 
this formula. 

The rights and liabilities under such a back pay for- 
mula could not become final until the Board or the courts 
were satisfied with the application of the formula to the 
actual facts or until the formula ripened into an executed 
decree. The sole purpose of the remedy was to vindi- 
cate the public policy by compensating the employees for 
the losses they had suffered due to the unfair labor prac- 
tices of the companies rather than to punish the com- 
panies. Until it was authoritatively determined that the 
remedy did accomplish this purpose as applied to the 
actual facts, or until the decree was fully executed, no 
rights and liabilities can be said finally to have accrued. 
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Thus the companies had no vested right on the day they 
ceased their discriminatory policy relative to the 209 em- 
ployees to compensate those employees according to a for- 
mula which woefully failed to make the employees whole. 
The relevant portions of the decree could still be modified 
or remanded. 

As the court below recognized, it retained “jurisdiction 
over the enforcement of all of the provisions of its decree 
which remain unexecuted.” 141 F. 2d at 845.° A court 
has the unquestioned and continuing power to make cor- 
rections and changes in its unexecuted decrees even after 
the term of court in which they were originally entered 
has expired. See Root v. Woolworth, 150 U. 8S. 401; 
Shields v. Thomas, 18 How. 253; 8 Cyclopedia of Federal 
Procedure (2d ed.) § 3598 and cases there cited. This 
includes the power to modify or grant additional relief in 
the interest of enforcing or effectuating decrees. Thus 
the doctrine of finality of judgment has no relevance as 
applied to unexecuted decrees and cannot be utilized to 
deny power in the court below to modify or remand the 
back pay provisions of the decree to the Board. No spe- 
cific provision in the National Labor Relations Act, more- 
over, is necessary in order to appreciate that any decree 
requiring future action is upon entry partly final and 
partly unexecuted. “A continuing decree of injunction 
directed to events to come is subject always to adaptation 
as events may shape the need.” United States v. Swift 
& Co., 286 U.S. 106, 114. As to the unexecuted portion 
of the decree below, finality obviously has not accrued. 

On the facts alleged in the Board’s petition and in the 
unions’ motion, the court below plainly erred in refusing 
to allow the Board to reconsider the back pay remedy. 
Under § 10 (c) of the Act, the Board is authorized to 
require such affirmative remedial action, “including rein- 
statement of employees with or without back pay, as 
will effectuate the policies of this Act.” As the Court 
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recognizes, the nature and extent of the back pay remedy 
are thus primarily and peculiarly matters lying within the 
administrative discretion of the Board, and a court’s func- 
tion is limited to imparting legal sanction to the back 
pay remedy once it has determined that the Board has 
acted within the confines of its authority. A court can- 
not exercise the discretion that Congress has given only 
to the Board. But if, as conceded, a court can neither 
affirm nor reverse a Board order relating to back pay on 
the basis of its own conception of effectuating the policies 
of the Act, no less should it refuse to allow the Board 
to reconsider an unexecuted remedy once proposed if the 
Board reasonably feels that the public policy which it 
guards demands such action. The special competence 
of the Board to require affirmative remedial action neces- 
sarily includes a special competence to modify, amend or 
repeal such a requirement prior to its consummation. 

It does not follow, as the Court assumes, that the Board 
at any time and for any reason satisfactory to it may recall 
that part of the enforcing decree relating to affirmative 
relief and start afresh. The requirement of reasonable- 
ness applies here as elsewhere. If the Board’s request is so 
baseless and unnecessary as to exceed the bounds of rea- 
sonableness, refusal to remand lies within the sound dis- 
cretion of the court. But here it is undeniable that if the 
facts stated by the Board are true the unexecuted remedy 
is entirely inadequate to achieve the purposes for which 
it was designed. Employees suffer for the sins of their em- 
ployers and the public policy underlying the requirement 
of back pay is largely frustrated. To deny a remand 
under such circumstances is to abuse a court’s discretion 
and to transform the judicial system into a weapon against 
the innocent victims of an administrative error. 

The responsibility of the Board for proposing remedies 
to effectuate the policies of the Act is a continuing one. 
Cf. Franks Bros. Co. vy. Labor Board, 321 U. 8. 702, 705- 
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706. It is not necessarily lifted by reason of the entry 
of a judicial decree of enforcement, although it may be 
suspended temporarily during the pendency of review pro- 
ceedings in the appellate court. Ford Motor Co. v. Labor 
Board, 305 U. 8. 364. If at any time before the decree 
is executed the Board becomes convinced that the remedy 
as tentatively approved by the court will no longer serve 
the statutory purposes, reason and justice dictate that 
the Board should have the opportunity to reconsider the 
matter. Whether the inadequacy of the remedy be due 
to inadvertence, negligence, fraud or other reasons, there 
is no recognizable public or private interest in executing 
such a remedy. To hold that a particular back pay 
remedy must be imposed when the Board reasonably sus- 
pects that it is incorrect or inadequate is to project legalism 
to an absurd and dangerous length. 

We are not dealing here with an ordinary common law 
money judgment which one party seeks to set aside for 
fraud, mistake, or newly discovered evidence. Nor are we 
met with an ordinary litigant seeking relief for itself from 
a judicial decree. We are concerned, rather, with the 
attempt of an administrative agency to effectuate the poli- 
cies set forth in a Congressional mandate. Until those 
policies are effectuated through the enforcement and ex- 
ecution of statutory remedies, the agency and the courts 
should coordinate their efforts to realize the plain will 
of the people. United States v. Morgan, 307 U. S. 183, 
191. 


Mr. Justice Buack, Mr. Justice Dovucias and Mr. 
Justice RUTLEDGE join in this dissent. 
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ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 


l. 


to 


FOR THE DISTRICT OF COLUMBIA. 
No. 663. Argued April 30, 1945—Decided May 28, 1945. 


The Interstate Commerce Commission's finding, supported by 
evidence, that application of the Motor Carrier Act to the trans- 
portation of passengers between the District of Columbia and Gov- 
ernment installations in nearby Virginia was necessary to carry 
out the national transportation policy, wherefore the transportation 
was within an exception tc the commercial-zone exemption prescribed 
by § 203 (b) (8), justified the exercise of jurisdiction over such 
transportation, including the rates thereof, by the Commission. 
P. 360. 


. The Interstate Commerce Commission’s findings, supported by 


evidence, justify its order, under the Motor Carrier Act, prescribing 
fares for interstate transportation by a company which operates 
streetcars and buses as an integrated unit in such interstate service, 
and prescribing joint fares for interstate transportation furnished by 
such company and participating bus lines. P. 362. 


. Though some passengers paid a combination of two rates, one for 


travel wholly within the District, the other for travel between the 
District and Virginia, and the journey from their residences to 
Virginia and return was made in two segments, the total interstate 
trip was nevertheless on a “through route.” P. 363. 


56 F. Supp. 670, reversed. 


APPEAL from a decree of a district court of three judges 


which set aside an order of the Interstate Commerce 
Commission. 


Mr. Paul A. Freund, with whom Solicitor General Fahy 


was on the brief, for the United States, and Mr. Daniel 
W. Knowlton for the Interstate Commerce Commission, 
appellants. 


Mr. Robert E. Quirk, with whom Messrs. G. Thomas 


Dunlop, E. Barrett Prettyman, F. G. Awalt, Raymond 
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Sparks, J. Ninian Beall, Hugh H. Obear, Franklin K. Lane 
and Wilmer A. Hill were on the brief, for the Capital 
Transit Co. et al.; and Mr. Henry E. Ketner for the State 
Corporation Commission of Virginia, appellees. 


Messrs. Richmond B. Keech and Lloyd B. Harrison filed 
a brief on behalf of the Public Utilities Commission of the 
District of Columbia, and Mr. Frederick G. Hamley on be- 
half of the National Association of Railroad and Utilities 
Commissioners, as amici curiae, urging affrmance. 


Mr. Justice Buack delivered the opinion of the Court. 


A federal district court of three judges, one judge dis- 
senting, set aside and permanently enjoined enforcement 
of an order of the Interstate Commerce Commission, 258 
I. C. C. 559, on the ground that the findings were inade- 
quate and that the Commission acted beyond its jurisdic- 
tion. 56 F.Supp. 670... The case is here on direct appeal. 
28 U.S.C. § 345. 

At the request of the Secretaries of War and the Navy, 
the Interstate Commerce Commission instituted an in- 
vestigation into the reasonableness of the fares of four 
carriers, transporting passengers by bus between points 
in the District of Columbia and nearby points in the State 
of Virginia, where are located certain military and naval 
offices and installments employing more than 40,000 gov- 
ernment workers. More than half these workers live 
in the District so that the number of individual passenger 
trips to and from government work on the four motor lines 
is in excess of 31,000 per day. The fares of the different 
lines were not identical for performance of substantially 
the same interstate transportation, and dissatisfaction of 


1The district court had previously set aside a Commission order 
in the same case because of inadequate findings. 55 F. Supp. 51, 256 
I. C. C. 769. Thereafter the Commission heard additional evidence, 
made additional findings and entered the order here under review. 
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Army and Navy employees and officials had arisen on the 
ground that the charges of all the companies were exces- 
sive. The Commission, after a hearing, found some exist- 
ing fares to be reasonable and others unreasonable. Its 
order required some of the rates to be r.duced but per- 
mitted others to be increased. 

A complicating factor arose from the distinctive type 
of business carried on by Capital Transit, one of the 
four companies transporting passengers to and from the 
Virginia government agencies. In addition to its District- 
Virginia bus service, it operated an urban and suburban 
transportation system, carrying passengers both by bus 
and streetcar. Since District terminals of all the bus 
companies were located in or adjacent to the central busi- 
ness sections, most government employees, in going to 
and returning from their work, were compelled to begin 
or complete their trips by utilizing buses or streetcars of 
Capital Transit. It accorded to its own bus and streetcar 
passengers, but denied to passengers on other Virginia 
buses, a privilege of transfers to and from some of its Vir- 
ginia buses which lowered the total fares between District 
residences and their Virginia places of work. The Com- 
mission treated Transit Company’s local bus and street- 
car business as an integrated unit, and its findings, sup- 
ported by evidence, show that its intra-company transfer 
practices were the equivalent of establishment by Transit 
of through interstate routes with joint rates to and from 
District residences to the Virginia points. Accordingly 
it ordered that analogous joint arrangements as to fares, 
including transfer privileges, be established between 
Transit and the other bus lines carrying passengers to and 
from Virginia government agencies. This, and other ele- 
ments of the Commission order not passed on by the dis- 
trict court, were separately attacked here. In order that 
final disposition of the case may not be further delayed, 


we shall consider all questions argued before us. 
664818°—46 27 
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First. It is argued that the Commission is without ju- 
risdiction to regulate any of the District-Virginia trans- 
portation here involved. The argument emphasizes that 
the movement begins and ends in a single “community,” 
all within an area which the Commission has previously 
recognized as the “commercial zone” of Washington. 3 
M.C. C. 243. We are referred here to the holding of this 
Court in 1912 that a street-railway, carrying passengers 
between Omaha, Nebraska and Council Bluffs, Iowa, was 
“local,” serving the use of a “single community,” and was 
not the kind of “railroad” which the Interstate Commerce 
Act empowered the Commission to regulate. Omaha 
Street R. Co. v. Interstate Commerce Comm’n, 230 U. S. 
324. Cf. United States v. Village of Hubbard, 266 U.S. 
474, 479-480. The same principle, we are told, should 
exclude similar local bus operations. But this Court’s 
decision in the Omaha case did not hold that Congress 
could not authorize the Commission to regulate move- 
ments that took place across state lines in a single local 
community. The power of Congress over such move- 
ments cannot be doubted. The Omaha case only decided 
that Congress had not granted such power to the Com- 
mission under the law as it then existed. 

We must now test the Commission’s power in this case 
by the provisions of a statute enacted subsequent to the 
Omaha case, supra, the Motor Carrier Act, 49 Stat. 543, 
under which the order here was entered. Section 203 (b) 
of that Act provides the controlling rule. It specifically 
defines the circumstances under which the Commission can 
regulate interstate activities which happen to take place 
in a single “commercial zone.” 

That Section, to a limited extent, excludes from the 
Commission’s jurisdiction “The transportation of passen- 
gers or property in interstate or foreign commerce wholly 
within a municipality or between contiguous municipali- 
ties or within a zone adjacent to and commercially a part of 
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any such municipality or municipalities...” Other 
parts of the same Section authorize the Commission to 
apply the Act to these zone activities, however, if it finds 
that (1) “such application is necessary” to carry out the 
national transportation policy declared in the Act, or (2) 
if the carrier is not “engaged in . . . intrastate transpor- 
tation of passengers over the entire length of such inter- 
state route.” The Commission held that the four bus 
companies came within both these exceptions and there- 
fore were not excluded from its jurisdiction. We need not 
consider whether they came within the second exception, 
because of our conclusion that the Commission’s findings 
justified its order under the first exception. Those find- 
ings were that it was necessary for the Commission to 
exercise its jurisdiction in order to carry out the Act’s de- 
clared policy, “to encourage the establishment and main- 
tenance of reasonable charges for transportation services, 
without unjust discriminations, ... to the end of de- 
veloping, coordinating, and preserving a national trans- 
portation system . . . adequate to meet the needs of the 
commerce of the United States, of the postal service, and 
of the national defense.” 54 Stat. 899. 

On its second hearing the Commission heard evidence 
from employees of the Army and Navy as to dissatisfac- 
tion with the fares. The Secretaries of both War and 
Navy made complaints concerning the situation produced 
by the rate structure. A number of witnesses testified as 
to the dissatisfaction of employees with the prevailing 
rates. If evidence was necessary to prove that unreason- 
ably high rates were calculated to disturb the morale of 
workers forced to pay them, and thus to impair the 
national defense program, there can be no doubt but that 
the findings of the Commission were well supported. It is 
to be remembered that these were interstate rates for 
interstate travel: which applied almost exclusively to 
workers engaged in national defense. Neither the District 
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nor Virginia had power adequately to regulate the rates; 
nor had they attempted to do so. Their regulation was 
rightfully a matter of concern to Army and Navy Depart- 
ments charged with the serious responsibility of conduct- 
ing a war. The employees worked in the very center of 
activities essential in that cause. Congress unequivocally 
reserved to the Commission power to regulate reasonable- 
ness of interstate rates in the light of the needs of national 
defense. The findings of the Commission on this issue 
were clear and complete, ef. Yonkers v. United States, 320 
U. 8. 685, and justified the Commission in exercising its 
jurisdiction. 

Second. It is argued that the Commission exceeded its 
authority in prescribing joint fares between the Capital 
Transit Company and the other bus companies. This 
contention rests on two assumptions grounded upon the 
difference in the way the parties view the facts and the 
law governing them. The first argument of the companies 
is substantially the same as the one just rejected—that all 
of the Transit Company’s operations, by both bus and 
streetcar, are purely local and therefore not subject to 
the Commission’s jurisdiction. The second contention is 
this: Sections 216 (c) and (e) permit but do not require 
motor carriers to establish through routes and joint rates 
with other types of carriers; since the companies view 
the facts as failing to show that through routes or joint 
rates have voluntarily been established as to Transit’s 
streetcars and the Virginia buses, they argue that the 
Commission cannot require their establishment. The 
Commission found, however, that Transit had voluntarily 
established through routes, and contends its finding has 
support in the evidence and consequently sustains its 
order. It also relies on its power under § 216 (e) to pre- 
scribe through rates for all segments of an interstate 
transportation carried on between motor carriers. This 
power it argues is broad enough to authorize an order for 
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joint rates for interstate carriage conducted by a com- 
pany which, as it found this one did, uses streetcars and 
buses as an integrated unit in carrying out interstate trans- 
portation. We think that, under the facts and circum- 
stances shown, the Commission’s findings are not subject 
to attack and that it acted within its statutory authority 
in prescribing the through rates. 

As previously pointed out, twice a day more than 15,000 
government employees traveled between the Virginia 
agencies and their homes via one of the four bus systems. 
Most of them either went to or from these bus terminals 
from or to their homes over any of Transit’s then avail- 
able buses or streetcars. Their travel was at certain hours 
each day, at which special rush hour buses and cars were 
made available for their carriage. Their interstate jour- 
ney to work actually began at the time they boarded a 
Transit bus or streetcar near their home, and actually 
ended when they alighted from the Virginia-going bus at 
their place of work. On returning from work their inter- 
state journey actually began when they boarded a bus 
near their work and actually ended when they alighted 
from a Transit streetcar or bus near their home. True, 
their interstate trip was broken at the District termini 
of the Virginia buses, when they stepped from one vehicle 
to another. But in the commonly accepted sense of the 
transportation concept, their entire trip was interstate. 
Baltimore & Ohio S. W. R. Co. v. Settle, 260 U.S. 166. 
And the fact that, except as to Transit, they paid a com- 
bination of two rates, one for travel wholly within the 
District, and the other for travel between the District and 
Virginia, and the journey from their residences to Virginia 
and back again was taken in two segments, does not mean 
that the total interstate trip was not on a “through route.” 
Virginian R. Co. v. United States, 272 U.S. 658, 666-667 ; 
St. Louis S. W.-R. Co. v. United States, 245 U.S. 136, 
139-140. 
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Moreover, Transit Company itself conducted its own 
traffic to and from Virginia and District residential points 
as one continuous journey. As previously noted, a Vir- 
ginia worker could board its local bus or streetcar, ride to 
a District terminal of Transit’s Virginia-bound bus, board 
it, and obtain the benefit of a transfer supplied by Transit. 
So also could Transit’s passenger get the benefit of a trans- 
fer on the return journey home from work. Had Tran- 
sit not owned the separate vehicles used in the transpor- 
tation, these arrangements would have constituted “joint 
rates” for a “through route” within the statutory meaning 
of the term. As carried out by Transit the arrangements 
were the exact equivalent of transportation on a “through 
route” for a joint fare. Had Transit not owned the vehicles 
transporting the passengers on each leg of this inter- 
state journey, it could not have established, consistently 
within the Interstate Commerce Act, joint rates with a 
particular Virginia bus line to the exclusion of its com- 
petitors, for the reason that one given a monopoly of 
through traffic could “soon be able to drive its competi- 
tors out of business.” United States v. Pennsylvania R. 
Co., 323 U.S. 612,617. The Motor Carrier Act, which is 
part of the Interstate Commerce Act, need not be inter- 
preted so as to permit the accomplishment of such a 
result. 

Section 216 (e) expressly authorizes the Commission to 
declare unlawful any unreasonable, preferential, or prej- 
udicial rule, classification, regulation or practice arising 
from any “individual or joint rate, fare, or charge, de- 
manded, charged, or collected by any common carrier or 
carriers by motor vehicle or by any common carrier or car- 
riers by motor vehicle in conjunction with any common 
carrier or carriers by railroad . . .” and to “prescribe the 


lawful rate, fare, or charge . . . thereafter to be observed 
We think that under the Commission’s findings, 
supported by evidence, it did have power to declare these 


” 
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rates unreasonable and unlawful as it did, and thereafter 
to prescribe the lawful rate to be charged for the interstate 
trip. This did not, as argued, constitute a regulation of 
intrastate commerce. 

Other contentions urged by the carriers have been con- 
sidered, but need not be discussed, since we are satisfied 
with the disposition made of them by the Interstate Com- 
merce Commission. Finding no error in the order of the 
Commission, the judgment of the district court declining 
to enforce it is 

Reversed. 


Mr. Justice Roserts is of the opinion that the Com- 
mission had no jurisdiction of the fares in question, for the 
reasons set forth in the opinions below, 55 F. Supp. 51, and 
56 F. Supp. 670. Mr. Justice Reep and Mr. Justice 
Dovue.as dissent from part Second of the opinion. 
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1. The questions whether, on the facts found by the Tax Court, ex- 
penses incurred by trustees in contesting an income tax deficiency 
assessment and in winding up the trust after its expiration are 
deductible under § 23 (a) (2) of the Internal Revenue Code as ex- 
penses for the “management ... of property held for the pro- 
duction of income,” are clear-cut questions of law, the decision 
of which by the Tax Court does not foreclose their decision by 
the Circuit Court of Appeals or this Court, although their decision 
by the Tax Court is entitled to great weight. P. 371. 

2. There was no error of law in the Tax Court’s determination, upon 
the facts found, that expenses incurred by trustees in contesting an 
income tax deficiency assessment and in winding up the trust after 
its expiration were deductible under § 23 (a) (2) of the Internal 
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Revenue Code as expenses for the “management . . . of property 
held for the production of income”; and reversal by the Circuit 
Court of Appeals on the ground that such expenses were not “for 
the production of income” and not for the management of “prop- 
erty held for the production of income” within the meaning of that 
section was unwarranted. Pp. 373, 376. 

3. The trust properties did not cease to be “held for the production 
of income” even though, as the trust term reached its expiry date, 
the trustees were under a duty to distribute the property among 
the remaindermen. P. 373. 

4. Section 23 (a) (2) is comparable and in pari materia with 

23 (a) (1), authorizing the deduction of business or trade expenses. 
P. 373. 

5. The costs of distribution of the corpus of the trust were expenses 
of a function of “management” of the trust property quite as much 
as were expenses incurred in producing the trust income. P. 375. 

6. References in the House Committee Report accompanying the bill 
which became the Revenue Act of 1942, and in Treasury Regulations 
103, § 19.23 (a)-15, to the non-deduetibility of administrators’ and 
executors’ expenses, incurred in the administration of the estate 
of the decedent, including those of distributing assets to the 
beneficiaries, do not require by analogy that the trustees’ distribu- 
tion expenses here in question be deemed non-deductible. P. 375. 

7. Section 23 (a) (2) does not restrict deductions to those litigation 
expenses which alone produce income; on the contrary, by its terms 
and in analogy with the rule under § 23 (a) (1), the trust may 
deduct litigation expenses when they are directly connected with or 
proximately result from the enterprise—the management of prop- 
erty held for production of income. Kornhauser v. United States, 
276 U.S. 145. P. 376. 

8. To the extent that Treasury Regulations 103, § 19.23 (a)-15 pur- 
ports to deny deduction of litigation expense unless it is to produce 
income, and to the extent that it departs from the rule of Korn- 
hauser vy. United States, it conflicts with the meaning and purpose 
of § 23 (a) (2) and is unauthorized. P. 377. 

145 F. 2d 568, reversed. 


CERTIORARI, 324 U. 8S. 835, to review the reversal of a 
decision of the Tax Court, 2 T. C. 853, which set aside the 
Commissioner’s determination of a deficiency in income 
tax. 
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Mr. Arthur A. Ballantine, with whom Mr. George E. 
Cleary was on the brief, for petitioners. 


Mr. Ralph F. Fuchs, with whom Assistant Solicitor Gen- 
eral Cox, Assistant Attorney General Samuel O. Clark, 
Jr., Messrs. Sewall Key, J. Louis Monarch and L. W. Post 
were on the brief, for respondent. 


Mr. Cuier Justice STONE delivered the opinion of the 
Court. 


Petitioners are the trustees of a testamentary trust 
created for a term of twenty-one years under the will of 
Mary Lily (Flagler) Bingham. The testatrix bequeathed 
to the trustees the residue of her estate, including a large 
number of securities. The trustees were empowered in 
their discretion to sell any of the property held in trust 
(except certain securities of two companies designated as 
the “principal properties”), to invest and reinvest the 
proceeds and the income from the trust fund, and to use 
the proceeds and the income for the benefit of the prin- 
cipal properties and for the “maintenance, administration 
or development of the said principal or subsidiary proper- 
ties.” The trustees were to pay specified amounts an- 
nually to certain legatees. When the niece of the testatrix 
reached a certain age, she was to receive from the trust a 
specified amount in cash or securities. At the end of 
twenty-one years, the trustees were directed to pay other 
legacies, and to distribute the remainder of the fund in 
equal parts to a brother and two sisters of the testatrix. 

In 1935 petitioners paid the bequest to the niece partly 
in securities. The Commissioner assessed a deficiency of 
over $365,000 for income tax upon the appreciation in 
value of the securities while they were in petitioners’ 
hands. In contesting unsuccessfully this deficiency, peti- 
tioners paid out in the year 1940 approximately $16,000 
in counsel fees and expenses. In that year, also, peti- 
tioners paid out about $9,000 for legal advice in connec- 
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tion with the payment of one of the cash legacies, and in 
connection with tax and other problems arising upon the 
expiration of the trust and relating to the final distribution 
of the trust fund among the three residuary legatees. 

The question is whether these legal expenses, paid in 
1940, are deductible from gross income in the computa- 
tion of the trust’s income tax, as “non-trade” or “non- 
business” expenses within the meaning of § 23 (a) (2) of 
the Internal Revenue Code. That section, added by 
§ 121 of the Revenue Act of 1942, and made applicable to 
tax years “beginning after December 31, 1938,” author- 
izes the deduction of “all the ordinary and necessary 
expenses paid or incurred during the taxable year for the 
production or collection of income, or for the management, 
conservation, or maintenance of property held for the 
production of income.” Section 162 of the Code, so far 
as now relevant, makes §$ 23 (a) (2) applicable to the 
income taxation of trusts. 

Petitioners, in their income tax return for 1940, took 
deductions for the legal expenses. The Commissioner 
disallowed the deductions and assessed a tax deficiency, 
and petitioners filed the present suit in the Tax Court to 
set aside the assessment. That Court, after finding the 
facts as we have stated them, found that the trust prop- 
erty was held for the production of income; that all the 
items in question were ordinary and necessary expenses 
of the management of the trust property; and that the 
fees and expenses for contesting the income tax deficiency 
assessment were also for the conservation of the trust 
property. It therefore concluded that all were rightly 
deducted in calculating the taxable net income of the 
trust. 2 T. C. 853. 

On the Government’s petition for review, the Court of 
Appeals for the Second Circuit reversed. 145 F. 2d 568. 
We granted certiorari, 324 U. 8. 835, on a petition which 
asserted as grounds for the writ that the decision of the 
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Court of Appeals departed from the principles laid down 
in Dobson v. Commissioner, 320 U.S. 489, governing re- 
view of decisions of the Tax Court, and that the decision 
conflicted in principle with Commissioner v. Heininger, 
320 U. S. 467, and Kornhauser v. United States, 276 
U.S. 145. 

The Court of Appeals left undisturbed the Tax Court’s 
findings that the questioned items were ordinary and nec- 
essary expenses for the management or conservation of 
the trust property, but it held that the fees for contesting 
the tax deficiency were nevertheless not deductible under 
§ 23 (a) (2). It thought that the expenses of contesting 
the income tax had nothing to do with the production of 
income and hence were not deductible as expenses “for 
the production of income” within the meaning of the 
statute. The court also thought that these expenses were 
not deductible, because they were paid in connection with 
property held by the trustees “ready for distribution,” 
and hence not “for the production of income.” Similarly 
it held that the fees for professional services rendered in 
connection with the payment of legacies and the distri- 
bution of the trust fund, were not expenses relating to 
the management of property held for the production of 
income, since they were rendered after the trust term 
had expired and when the property was ready for 
distribution. 

The Government makes like arguments here. In addi- 
tion it urges that the expenses in connection with the dis- 
tribution of the trust fund were not expenses of manage- 
ment of the trust property held for the production of 
income but only expenses relating to its devolution; and 
that the expenses are not deductible under § 23 (a) (2) 
because there was no proximate relationship between the 
expenses when paid and the property then held in 
trust. 

We think that: these objections to the deductions fail 
to take proper account of the plain language of § 23 (a) 
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(2), and the purpose of the section as disclosed by its 
statutory setting and legislative history; and that not- 
withstanding the weight of the Tax Court’s decision 
against them, they raise questions of law reviewable by 
the Circuit Court of Appeals and by this Court. 

The requirement of § 23 (a) (2) that deductible ex- 
penses be “ordinary and necessary” implies that they must 
be reasonable in amount and must bear a reasonable and 
proximate relation to the management of property held 
for the production of income. See H. Rep. No. 2333, 77th 
Cong., 2d Sess., p. 75; Sen. Rep. No. 1631, 77th Cong., 2d 
Sess., p. 88. Ordinarily questions of reasonableness and 
proximity are for the trier of fact, here the Tax Court. 
Commissioner v. Heininger, supra, 475; McDonald v. 
Commissioner, 323 U. 8. 57, 64-65; see Commissioner v. 
Scottish American Investment Co., 323 U.S. 119. And 
even when they are hybrid questions of “mixed law and 
fact,” their resolution, because of the fact element in- 
volved, will usually afford little concrete guidance for 
future cases, and reviewing courts will set aside the deci- 
sions of the Tax Court only when they announce a rule of 
general applicability, that the facts found fall short of 
meeting statutory requirements. Dobson v. Commis- 
sioner, supra, 502; Commissioner v. Estate of Bedford, 
ante, p. 283; ef. Paul, “Dobson v. Commissioner,” 57 Harv. 
Law Rev. 753, at 828-832, 836-837. But whether the 
applicable statutes and regulations are such as to preclude 
the decision which the Tax Court has rendered, is, as was 
recognized in Dobson v. Commissioner, supra, 492-493, a 
question of law reviewable on appeal. See also Commis- 
sioner v. Heininger, supra, 475. 

Here the decision of the Court of Appeals was that the 
expenses were not deductible because they were not for 
the purpose of producing income or capital gain, and 
because the trust property, being ready for distribution, 
was no longer held for the production of income. The 
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terms of the trust, the nature of the property, and the 
duties of the trustees with respect to it, were all found 
by the Tax Court and are not challenged. The questions 
whether, on the facts found, the expenses in question are 
nondeductible, either because they were not to produce 
income or because they were related to the management 
of property which was not held for the production of in- 
come, turn in this case on the meaning of the words of 
§ 23 (a) (2), “property held for the production of income.” 
They are therefore questions of law, decision of which is 
unembarrassed by any disputed question of fact or any 
necessity to draw an inference of fact from the basic find- 
ings. See Commissioner v. Scottish American Investment 
Co., supra. They are “clear cut” questions of law, de- 
cision of which by the Tax Court does not foreclose their 
decision by appellate courts, as in other cases, Dobson v. 
Commissioner, supra, 492-493, although their decision 
by the Tax Court is entitled to great weight. Dobson v. 
Commissioner, supra, 501-502, and cases cited; cf. Medo 
Photo Supply Corp. v. Labor Board, 321 U. 8. 678, 681- 
682, n. 1, and cases cited. 

Since our decision in the Dobson case we have fre- 
quently reexamined, as matters of law, determinations 
by the Tax Court of the meaning of the words of a statute 
as applied to facts found by that court.*. A question of 
law is not any the less such because the Tax Court’s de- 


1See, e. g., Security Mills Co. v. Commissioner, 321 U. 8. 281, 286; 
Douglas v. Commissioner, 322 U.S. 275; Commissioner v. Harmon, 323 
U.S. 44; McDonald v. Commissioner, 323 U. 8. 57; Claridge Apart- 
ments Co. v. Commissioner, 323 U. S. 141, 145; Fondren v. 
Commissioner, 324 U. S. 18; Choate v. Commissioner, 324 U.S. 1; 
Commissioner v. Estate of Field, 324 U. 8. 113; Webre Steib Co. v. 
Commissioner, 324 U.S. 164; Commissioner v. Smith, 324 U. 8. 177; 
Commissioner v. Wemyss, 324 U.S. 303; Commissioner v. Wheeler, 324 
U.S. 542; Estate of Putnam v. Commissioner, 324 U.S. 393; Angelus 
Milling Co. v. Commissioner, ante, p. 293; Commissioner v. Estate of 
Bedford, ante, p. 283; Commissioner v. Disston, post, p. 442. 
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cision of it is right rather than wrong. Whether or not its 
decision is “in accordance with law” is a question which 
the statute, Int. Rev. Code, § 1141 (ce) (1), expressly 
makes subject to appellate review. Congress, when it 
thus authorized review of questions of law only, was not 
unaware of the difficulties of such a review of the decisions 
of a tribunal which decides questions both of law and of 
fact. But Congress did not dispense with such review. 

Hence the statute does not leave the Tax Court as the 
final arbiter of the issue whether its own decisions of ques- 
tions of law are right or wrong. That can only be ascer- 
tained upon resort to the prescribed appellate process by 
a consideration of the merits of the point of law involved, 
and by its decision at the conclusion of the process, not 
before it begins. The fact that the Court of Appeals be- 
low, while accepting the Tax Court’s findings of fact, has 
nevertheless reversed its decision, would seem not to leave 
the question of law decided so free from doubt that the 
mandate of the statute could rightly be disregarded on 
any theory. If review were to be denied in this case, it 
would be difficult to say that any construction of a taxing 
statute by the Tax Court would be subject to appellate 
review. 

We turn to the first ground for reversal relied on by the 
Court of Appeals, that the property was held for distribu- 
tion, and no longer for the production of income. The fact 
that the trustees, in the administration of the trust, were 
required to invest its corpus for the production of income 
and to devote the income to the purposes of the trust, 
establishes, as the Tax Court held, that the trust property 
was held for the production of income during the stated 
term of the trust. The decisive question is whether the 
property ceased to be held for the production of income 
because, as the trust term reached its expiry date, the 
trustees were under a duty to distribute the property 
among the remaindermen. 
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It is true that expiration of the trust operated to change 
the beneficiaries entitled to receive the income of the trust 
property, from those entitled to the income during the 
term of the trust to the remaindermen. But the duty of 
the trustees to hold and conserve the trust property, and 
until distribution, to receive income from it, continued. 
The property did not cease to be held for the production 
of income because, upon the expiration of the trust and 
until distribution, the trustees were under an additional 
duty to distribute the trust fund, or because the trustees, 
upon distribution, were then accountable to new and dif- 
ferent beneficiaries, the residuary legatees, both for the 
principal of the fund and any income accumulating after 
the expiry date. To exclude from the deduction priv- 
ilege, expenses which the Tax Court has held to be ex- 
penses of management of the trust, on the ground that the 
trust fund, upon the expiration of the trust, ceased to be 
“held for the production of the income” would be to dis- 
regard the Tax Court’s findings of fact and the words of 
the statute, and would defeat its obvious purpose. 

Nor is there merit in the court’s conclusion that the 
expenses were not deductible because they were not for 
the production of income. Section 23 (a) (2) provides for 
two classes of deductions, expenses “for the production 

. of income” and expenses of “management, conserva- 
tion, or maintenance of property held for the production of 
income.” To read this section as requiring that expenses 
be paid for the production of income in order to be deduct- 
ible, is to make unnecessary and to read out of the section 
the provision for the deduction of expenses of management 
of property held for the production of income. 

There is no warrant for such a construction. Section 
23 (a) (2) iscomparable and in pari materia with § 23 (a) 
(1), authorizing the deduction of business or trade ex- 
penses. Such expenses need not relate directly to the 
production of income for the business. It is enough that 
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the expense, if “ordinary and necessary,” is directly con- 
nected with or proximately results from the conduct of 
the business. Kornhauser v. United States, supra, 152- 
153; Commissioner v. Heininger, supra, 470-471. The 
effect of § 23 (a) (2) was to provide for a class of non- 
business deductions coextensive with the business deduc- 
tions allowed by § 23 (a) (1), except for the fact that, 
since they were not incurred in connection with a business, 
the section made it necessary that they be incurred for 
the production of income or in the management or con- 
servation of property held for the production of income. 
McDonald v. Commissioner, supra, 61-62, 66; and see 
H. Rep. No. 2333, 77th Cong., 2d Sess., pp. 46, 74-76; 8S. 
Rep. No. 1631, 77th Cong., 2d Sess., pp. 87-88. 

Since there is no requirement that business expenses 
be for the production of income, there is no reason for that 
requirement in the case of like expenses of managing a 
trust, so long as they are in connection with the man- 
agement of property which is held for the production of 
income. Section 23 (a) (2) thus treats the trust as an 
entity for producing income comparable to a business 
enterprise, and like § 23 (a) (1) permits deductions of 
management expenses of the trust, even though the par- 
ticular expense was not an expense directly producing 
income. It follows that all of the items of expense here 
in question are deductible if, as the Tax Court has held, 
they are expenses cf management or conservation of the 
trust fund, whether their expenditure did or did not result 
in the production of income. 

The Government contends that the expenses incurred 
in connection with the distribution of the corpus of the 
trust to legatees are not deductible, because they are 
not expenses of managing income producing property, 
but expenses in connection with the devolution of the 
property. If the suggestion is correct, it would follow that 
expenses incurred in distributing the income of the trust 
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to the income beneficiaries are likewise not deductible, 
since the distribution of income is also a devolution of 
trust property. But the duties of the trustees were not 
only to hold the property for the production of income and 
to collect the income, but also, in administering the trust, 
to distribute the income and the principal so held from 
time to time, and the remainder of the principal at the ex- 
piration of the trust. Performance of each of these duties 
is an integral part of carrying out the trust enterprise. 
Accordingly, as the Tax Court held, the costs of distribu- 
tion here were quite as much expenses of a function of 
“management” of the trust property as were expenses 
incurred in producing the trust income; and if “ordinary 
and necessary,” they were deductible. 

In support of its contention, the Government relies 
upon a part of the House Committee Report, accompany- 
ing the bill which became the Revenue Act of 1942, see 
H. Rep. No. 2333, 77th Cong., 2d Sess., p. 75, and upon 
Treas. Regs. 103, § 19.23 (a)—15, neither of which was 
mentioned by the Court of Appeals. They state that an 
administrator or executor may not deduct expenses in- 
curred in the administration of the estate of a decedent, 
including those of distributing assets to the beneficiaries. 
It is argued that by analogy like expenses of trustees 
should not be deductible. But it is to be noted that there 
is no such statement in the Report or Regulations as to 
the distribution expenses of trustees. On the contrary, 
the Regulations, § 19.23 (a)-15, in dealing specifically 
with expenses of trustees, provides only that their ex- 
penses of management and conservation of the trust prop- 
erty held for the production of income are deductible. 
And the references in the Report to the non-deductibility 
of expenses of administrators and executors were in expla- 
nation of the Congressional purpose to prevent the speci- 
fied administration expenses from being deductible both 


for income and estate taxation. To accomplish that pur- 
664818°—46———_28 
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pose the Report recommended an amendment, which be- 
came § 161 (a) of the Revenue Act of 1942, adding $ 162 
(e) to the Internal Revenue Code. Section 162 (e) pro- 
vides, with immaterial exceptions, that “amounts allow- 
able under § 812 (b) as a deduction in computing the net 
estate of a decedent shall not be allowed as a deduction 
under § 23.” Here, as the Tax Court found, there is no 
possibility of such a double deduction, since the expenses 
were not deductible under the decedent’s estate tax 
return. 

What we have said applies with equal force to the 
expenses of contesting the tax deficiency. Section 23 (a) 
(2) does not restrict deductions to those litigation ex- 
penses which alone produce income. On the contrary, by 
its terms and in analogy with the rule under § 23 (a) (1), 
the business expense section, the trust, a taxable entity 
like a business, may deduct litigation expenses when they 
are directly connected with or proximately result from 
the enterprise—the management of property held for 
production of income. Kornhauser v. United States, 
supra, 152-153; Commissioner v. Heininger, supra, 470- 
471. The Tax Court could find as a matter of fact, as 
it did, that the expenses of contesting the income taxes 
were a proximate result of the holding of the property 
for income. And we cannot say, as a matter of law, that 
such expenses are any less deductible than expenses of 
suits to recover income. Cf. Commissioner v. Heininger, 
supra. 

The Government relies on Treas. Regs. 103, § 19.23 
(a)-15, which provide that “expenditures incurred .. . 
for the purpose of recovering taxes (other than recoveries 
required to be included in income), or for the purpose of 
resisting a proposed additional assessment of taxes (other 
than taxes on property held for the production of in- 
come) are not deductible expenses under this section [§ 23 
(a) (2) of the Code], except that part thereof which the 
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taxpayer clearly shows to be properly allocable to the 
recovery of interest required to be included in income.” 
So far as this regulation purports to deny deduction of 
litigation expense unless it is to produce income, it is not 
in conformity to the statute, for the reasons already 
stated, or with the Regulation already mentioned, which 
provides that in addition to expenses for the production or 
collection of trust income, expenses of management or 
conservation of trust property held for the production 
of income are also deductible. To that extent and to the 
extent that it departs from the rule of Kornhauser v. 
United States, supra, it conflicts with the meaning and 
purpose of § 23 (a) (2), and so is unauthorized. Helver- 
ing v. Reynolds Tobacco Co., 306 U.S. 110. 

We find no error of law in the judgment of the Tax 
Court. Its judgment will be affirmed and that of the 
Court of Appeals reversed. 

Reversed. 


Mr. Justice FRANKFURTER, concurring. 


This is one of those cases in which the ground of the 
decision is more important than the decision itself, except 
to the parties. And so, while I concur in the result, I feel 
bound to say that I think the manner in which it is reached 
is calculated to increase the already ample difficulties in 
judicial review of Tax Court determinations. The course 
of our decisions since Dobson v. Commissioner, 320 U. 8S. 
489, calls for clarification and avoidance of further 
confusion. 

In Dobson v. Commissioner, supra, this Court elab- 
orately considered the special function of the Tax Court 
and the very limited functions of the Circuit Courts of 
Appeals and of this Court in reviewing the Tax Court. 
The unanimous opinion in the Dobson case was surely a 
case of much ado about nothing, if it did not emphasize 
the vast range of questions as to which the Tax Court 








378 OCTOBER TERM, 1944. 


FRANKFURTER, J., concurring. 325 U.S. 


should have the final say. In making the Dobson pro- 
nouncement, the Court was not unaware that “questions 
of fact” and “questions of law” were legal concepts around 
which dialectic conflicts have been fought time out of 
mind. The Dobson opinion took for granted that they 
are useful instruments of thought even though not amen- 
able to fixed connotations. The terms are unmanageable 
and too confusing if it be assumed that unless they have 
invariant meaning, that is, unless they serve the. same 
purpose for every legal problem in which they are invoked, 
they can serve no purpose for any problem. The contri- 
bution of the Dobson case, one had a right to believe, was 
the restriction of reviewable “questions of law” in tax 
litigation to issues appropriate for review in relation to 
the machinery which Congress has designed for such liti- 
gation. The Dobson case eschewed sterile attempts at 
differentiation between “fact” and “law” in the abstract. 
Instead, it found significance in the scheme devised by 
Congress for adjudicating tax controversies whereby Con- 
gress had, in the main, centralized in the Tax Court review 
of tax determinations by the Treasury and had made the 
decisions of the Tax Court final unless they were “not in 
accordance with law,” 44 Stat. 9, 110, 26 U.S. C. § 1141 
(c) (1), with the result that, as a practical matter, only a 
small percentage of Tax Court decisions gets into the Cir- 
cuit Courts of Appeals, and a still smaller percentage 
reaches this Court.’ Therefore, the decisions of the Cir- 


1 As a matter of historie survival, some tax litigation still reaches 
district courts throughout the country. To that extent there is a 
qualification upon the centralization of review in the Tax Court of 
Treasury determinations. But the overwhelming volume of tax 
litigation goes to the Tax Court. The ratio is about 6 to 1. The fact 
that the district courts continue to have vestigial jurisdiction may 
call for a scientifie revamping of jurisdiction in tax cases. It does not 
counsel against giving the fullest efficacy to Tax Court decisions con- 
sonant with its special responsibility. See Griswold, The Need for a 
Court of Tax Appeals (1944) 57 Harv. L. Rev. 1153; Miller, Can 
Tax Appeals Be Centralized? (1945) 23 Taxes 303. 
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cuit Courts of Appeals, and even more so of this Court, are 
bound to be more or less episodic and dependent upon con- 
tingencies that cannot give these appellate courts that feel 
of the expert which is so important for wise construction 
of such interrelated and complicated enactments as those 
which constitute our revenue laws. These factors, so de- 
cisive in the stream of tax litigation, weigh heavily in 
apportioning functions between the Tax Court and the 
courts reviewing the Tax Court. Accordingly, the vital 
guidance of the Dobson opinion was that a decision of the 
Tax Court should stand unless it involves “a clear-cut 
mistake of Jaw,’ 320 U. 8. 489, 502. Considerations that 
may properly govern what are to be deemed questions of 
fact and questions of law as between judge and jury, or con- 
siderations relevant to the drawing of a line between ques- 
tions of fact and questions of law on appeal from a court 
of first instance sitting without a jury, or in determining 
what is a foreclosed question of fact in cases coming to 
this Court from State courts on claims of unconstitution- 
ality, may be quite misleading when a decision of the 
Tax Court is challenged in the various Circuit Courts of 
Appeals or here as “not in accordance with law.” 
Certainly, all disputed questions regarding events and 
circumstances—the raw materials, as it were, of situations 
which give rise to tax controversies—are for the Tax Court 
to settle and definitively so. Secondly, there are ques- 
tions that do not involve disputes as to what really hap- 
pened—as, for instance, what expenses were incurred 
or what distribution of assets was made—but instead turn 
on the meaning of what happened as a matter of business 
practice or business relevance. Here we are in the domain 
of financial and business interpretation in relation to tax- 
ation as to which the Tax Court presumably is as well 
informed by experience as are the appellate judges and 
certainly more frequently enlightened by the volume and 
range of its litigation. Such issues bring us treacherously 
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near to what abstractly are usually characterized as ques- 
tions of law, whether the question of division of labor in a 
litigation is between judges and lay juries, or between 
judges of first instance and of appellate courts when there 
is no difference of specialized experience between the two 
classes of judges. Thus, the construction of documents 
has for historic reasons been deemed to be a question of 
law in the sense that the meaning is to be given by judges 
and not by laymen. But this crude division between 
what is “law” and what is “fact’’ is not relevant to the 
proper demarcation of functions as between the Tax Court 
and the reviewing courts. To hold that the Circuit Courts 
of Appeals, and eventually this Court, must make an 
independent examination of the meaning of every word 
of tax legislation, no matter whether the words express 
accounting, business or other conceptions peculiarly 
within the special competence of the Tax Court, is to 
sacrifice the effectiveness of the judicial scheme designed 
by Congress especially for tax litigation to an abstract 
notion of “law” derived from the merely historic function 
of courts generally to construe documents, including leg- 
islation. More than that. If the appellate courts must 
make an independent examination of the meaning of 
every word in tax legislation, on the assumption that the 
construction of legislative language is necessarily for the 
appellate courts, how can they reasonably refuse to con- 
sider claims that the words have been misapplied in the 
circumstances of a particular case? Meaning derives 
vitality from application. Meaning is easily thwarted or 
distorted by misapplication. If the appellate courts are 
charged with the duty of giving meaning to words because 
they are contained in tax legislation, they equally cannot 
escape the duty of examining independently whether a 
proper application has been given by the Tax Court. 

The specialized equipment of the Tax Court and the 
trained instinct that comes from its experience ought to 
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leave with the Tax Court the final say also as to matters 
which involve construction of legal documents and the 
application of legislation even though the process may 
be expressed in general propositions, so long as the Tax 
Court has not committed what was characterized in the 
Dobson case as a “clear-cut mistake of law.” 

That serves as a guide for judgment even though no 
inclusive definition or catalogue is essayed. The Tax 
Court of course must conform to the procedural require- 
ments which the Constitution and the laws of Congress 
command. Likewise, in applying the provisions of the 
revenue laws, the Tax Court must keep within what may 
broadly be called the outward limits of categories and 
classifications expressing legislative policy. Congress has 
invested the Tax Court with primary—and largely with 
ultimate—authority for redetermining deficiencies. It 
is a tribunal to which mastery in tax matters must be at- 
tributed. The authority which Congress has thus given 
the Tax Court involves the determination of what really 
happened in a situation and what it means in the taxing 
world. In order to redetermine deficiencies the Tax Court 
must apply technical legal principles. The interpreta- 
tion of tax statutes and their application to particular 
circumstances are all matters peculiarly within the com- 
petence of the Tax Court. On the other hand, constitu- 
tional adjudication, determination of local law questions 
and common law rules of property, such as the meaning 
of a “general power of appointment” or the application 
of the rule against perpetuities, are outside the spe- 
cial province of the Tax Court. See Paul, Dobson v. 
Commissioner: the Strange Ways of Law and Fact (1944) 
57 Harv. L. Rev. 753, 847-48. Congress did not author- 
ize review of all legal questions upon which the Tax 
Court passed. It merely allowed modification or re- 
versal if the decision of the Tax Court is “not in accord- 
ance with law.” But if a statute upon which the Tax 
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Court unmistakably has to pass allows the Tax Court’s 
application of the law to the situation before it as a rea- 
sonable one—if the situation could, without violence to 
language, be brought within the terms under which the 
Tax Court placed it or be kept out of the terms from 
which that Court kept it—the Tax Court cannot in rea- 
son be said to have acted “not in accordance with law.” 
In short, there was no “clear-cut mistake of law” but a 
fair administration of it. 

If these considerations are to prevail, the sole question 
before a Circuit Court of Appeals is whether the decision 
by the Tax Court presents a “clear-cut mistake of law.” 
There should be an end of the matter once it is admitted 
that the application made by the Tax Court was an allow- 
able one. If a question becomes a reviewable question in 
tax cases because, abstractly considered, it may be cast 
into a “pure question of law,” it would require no great 
dialectical skill to throw most questions which are ap- 
pealed from the Tax Court into questions of law inde- 
pendently reviewable by the Circuit Courts of Appeals. 
The road would be open to a new insistence for increased 
tax reviews by this Court on certiorari. The intention 
of the Dobson case was precisely otherwise. It was to 
centralize responsibility in the Tax Court, to minimize 
isolated intrusions by the Circuit Courts of Appeals into 
the technical complexities of tax determinations except 
when the Tax Court has clearly transcended its special- 
ized competence, and to discourage resort to this Court in 
tax cases except where conflict among the circuits or con- 
stitutional questions or a “clear-cut mistake of law” of 
real importance may call for our intervention. 

Let us apply these governing considerations to the case 
in hand. The trustees here paid, as expenses in connec- 
tion with the trust, certain legal fees, and these charges 
they deducted from the gross trust income for 1940. The 
Commissioner disallowed these deductions. The legal 
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services concerned (1) litigation in which the trustees 
unsuccessfully contested a deficiency claim based on tax- 
able gain to the estate, (2) payment of a legacy, and (3) 
problems arising from the expiration of the trust and the 
disposition of its assets. The sole question before the 
Tax Court was whether these fees and charges were 
deductible as expenses incurred “for the management, 
conservation, or maintenance of property held for the 
production of income” under § 121 (a) of the Revenue 
Act of 1942, 56 Stat. 798, 819. 

Whether these payments constituted expenses “for the 
management ... of property held for the production 
of income,” may as fairly be said to be a question of fact, 
namely, the purpose which these payments served with 
relation to property held for the production of income, as 
it could be said that they involve a proper construction 
of what the statute means by “management” of such 
property. The truth of the matter is that the problem in- 
volves a judgment regarding the interplay of both ques- 
tions, namely, what relation do these payments have to 
what may properly be deemed the managerial duties of 
trustees. It is possible to transform every so-called ques- 
tion of fact concerning the propriety of expenses incurred 
by trustees into a generalized inquiry as to what the duties 
of a trustee are and, therefore, whether a particular ac- 
tivity satisfied the conception of management which trus- 
teeship devolves upon a trustee. Such a way of dealing 
with these problems inevitably leads to casuistries which 
are to be avoided by a fair distribution of functions be- 
tween the Tax Court and the reviewing courts. The fact 
that this problem may be cast in the form of intellectually 
disinterested abstractions goes a long way to prove that 
its solution should be left with the Tax Court. 

If the decision by the Tax Court may fairly be deemed 
to have been restricted to the facts of this case, as it may, 
it certainly would be an issue of “fact.” But even assum- 
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ing that the “issues are broader than the particular facts 
presented” by this case, the Tax Court’s decision is not 
deprived of finality. Yet an assumption to the contrary 
is at the core of the Government’s argument. Simply be- 
cause the correctness of “certain general propositions” is 
involved does not make the position taken by the Tax 
Court a question of law. The real question is: What is the 
nature of the issue upon which the Tax Court has pro- 
nounced? If the issue presents a difficulty which it is 
peculiarly within the competence of the Tax Court to 
resolve and that court has given a fair answer, every con- 
sideration which led to the pronouncement in the Dobson 
ease should preclude independent reexamination of the 
Tax Court’s disposition. Regardless of what the question 
may be termed for purposes of review, the Tax Court’s 
determination should be accorded finality. That the Tax 
Court has expressed an allowable opinion as to the mean- 
ing and application of a tax provision, here § 121 (a) of 
the 1942 Revenue Act, should suffice to reinstate its de- 
cision, without opening the sluices to independent review 
by the Circuit Courts of Appeals and this Court of mul- 
titudinous tax questions. Such is the principle or rule 
of judicial administration which should guide review of 
Tax Court determinations. 


Mr. Justice Roserts and Mr. Justice JACKSON join 
in this concurring opinion. 
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1. Under § 24 (a) of the Public Utility Holding Company Act, which 
grants a right of review to “any person or party aggrieved” by an 
order issued by the Securities & Exchange Commission under the 
Act, a stockholder having a substantial financial or economic in- 
terest distinct from that of the corporation, which is directly and 
adversely affected by an order of the Commission, is a “person 
aggrieved.” P. 388. 

2. A sole stockholder of a company ordered by the Securities & Ex- 
change Commission under the Publie Utility Holding Company 
Act to make certain accounting entries which would affect ad- 
versely the stockholder’s right to dividends, held entitled under 
§ 24 (a) to a review of the order as a “person aggrieved.” Pitts- 
burgh & West Virginia R. Co. v. United States, 251 U. 8. 479, dis- 
tinguished. P. 389. 

3. Where review of an order issued by the Securities & Exchange 
Commission under the Public Utility Holding Company Act is 
applied for in more than one circuit court of appeals, that one in 
which the Commission under § 24 (a) files a transcript of its pro- 
ceedings thereupon has exclusive jurisdiction. P. 391. 

4. A stockholder owning 9,000 out of a total of some 5,250,000 shares 
of stock of a corporation, charging illegality and fraud in a re- 
financing transaction between the corporation and a subsidiary 
which would reduce the value of his stock by reducing the interest 
income of his corporation, held entitled, under § 24 (a), as a “person 
aggrieved,” to a review of an order of the Commission approving 
the transaction. Pp. 387, 392. 

5. It is not essential to the stockholder’s right to a review in such 
ease that the proceeding have the character of a derivative suit. 
P. 392. 

143 F. 2d 250, reversed. 

143 F. 2d 945, affirmed. 


to 





*Together with No. 815, Securities & Exchange Commission v. 
Okin, on certiorari to the Circuit Court of Appeals for the Second 
Circuit. 
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Certiorart, 323 U.S. 701, 324 U. S. 835, to review, in 
No. 470, the dismissal of a petition for review of an order 
of the Commission; and, in No. 815, denials of motions to 
dismiss (and to dismiss or affirm) a petition for review of 
an order of the Commission. 


Mr. R. A. Henderson, with whom Mr. A. J. G. Priest 
was on the brief, for petitioner in No. 470. 


Mr. Roger S. Foster, with whom Solicitor General Fahy 
and Mr. Milton V. Freeman were on the briefs, for the 
Securities & Exchange Commission. 


Mr. Samuel Okin for respondent in No. 815. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


We granted certiorari in these cases because of an ap- 
parent conflict in the decisions below’ concerning the 
application of § 24 (a) of the Public Utility Holding Com- 
pany Act,’ which provides that “any person or party 
aggrieved by an order issued by the Commission” under 
the Act may obtain a review of the order by the 
Circuit Court of Appeals of the circuit of his resi- 
dence or principal place of business. The difference 
of view is as to the scope of the phrase “person or 
party aggrieved.” 

In No. 470 it appears that the petitioner is a registered 
holding company and owns all the common stock of the 
Florida Power & Light Company. The paragraphs of 
the order in controversy require Florida to make certain 
accounting entries which will result in taking out of sur- 
plus moneys which would otherwise be available to pay 


1 American Power & Light Co. v. Securities & Exchange Commis- 
sion, 143 F. 2d 250; Okin v. Securities & Exchange Commission, 143 
F. 2d 945. 

215 U.S.C. 79 x. 
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dividends to petitioner. The order including these para- 
graphs was made as the result of proceedings before 
the Commission to which American and Florida were 
parties, and in which American participated; and the 
provisions in controversy appear to have been drawn with 
a view that they might be contested apart from other 
matters before the Commission, and to have included 
statements to the effect that they were made without 
prejudice to the rights of American and Florida to 
contest them. 

American petitioned the court below to set aside the 
order. Later Florida petitioned another Circuit Court of 
Appeals to set aside the same paragraph attacked by 
American. The Commission moved to dismiss Ameri- 
can’s petition, reciting the fact that Florida had insti- 
tuted a similar proceeding, and asserting that American, 
as sole stockholder, had no standing to seek review of the 
order. 

In No. 815 it appears that Electric Bond & Share 
Company, a registered holding company, loaned $35,- 
000,000 toa subsidiary, American and Foreign Power 
Company, which is also a registered holding company, 
and that the question of how this loan should be 
refinanced became the subject of a proceeding before 
the Commission. 

The respondent, Okin, as the owner of 9,000 out of a total 
of some 5,250,000 common shares of Electric Bond and 
Share, was allowed to participate in the proceeding, 
and opposed a proposition which the two companies 
submitted for a method of refinancing the loan. The 
Commission made an order approving the proposal; 
and Okin thereupon petitioned the court below to 
review the order. The gist of his complaint was that 
the refinancing as approved would reduce the value 
of his stock by reducing the interest income of Electric 
Bond and Share. 
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The Commission, before filing a certified copy of the 
transcript of the record upon which the order complained 
of was entered, moved to dismiss Okin’s petition upon 
two grounds. The first was that, within the meaning of 
§ 24 (a), Okin was not a person or party aggrieved. The 
second was that his objection to the order was frivolous. 
In response to this the court held that, while it might well 
be that Okin’s attack lacked merit, if it did the result 
should be an affirmance of the order rather than a dismissal 
of the proceeding, and that jurisdiction to consider the 
merits was lacking in the absence of a transcript of the 
proceedings before the Commission. The motion was 
accordingly denied. 

The Commission alleges that subsequently it filed a 
motion to dismiss or affirm, after having filed an abbrevi- 
ated transcript containing so much of the record as was 
relied on for the purposes of the motion, and that this 
motion was denied without opinion. The record shows 
that a motion to dismiss or affirm was denied without 
opinion. 

The Commission asks us to review both denials. The 
respondent insists we lack jurisdiction so to do, for the 
reason that neither order is final. 

First. We hold that a stockholder having a substantial 
financial or economic interest distinct from that of the cor- 
poration which is directly and adversely affected by an 
order of the Commission, irrespective of any effect the 
order may have on the corporation, is a “person aggrieved” 
within the meaning of § 24 (a). 

The Commission does not question that American, as 
sole stockholder of Florida, has a substantial economic in- 
terest which is affected by the order; nor does it maintain 
that the term “person aggrieved” is not broad enough to 
include one whose economic interest is affected by an 
order affecting his company under circumstances which 
make it inequitable that he be bound by the action or 
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inaction of the management. It insists, however, that 
American’s application for review in the court below was 
in the nature of a derivative action, commonly designated 
a stockholder’s suit, to redress a wrong to his corporation. 
In this view, the Commission urges that, as Florida has 
itself sought a review of the order, it must be presumed 
that Florida will endeavor to protect the interest of its 
sole stockholder, American, and that American has con- 
sequently failed to show any necessity for its representing 
the interests of Florida. 

The difficulty with this contention is that the action of 
the Commission in ordering the transfer of an item from 
surplus account to another account where the item will 
not be available for the payment of dividends does not de- 
prive the corporation of any asset or adversely affect the 
conduct of its business in the manner it affects the peti- 
tioner, whereas the order has a direct adverse effect upon 
American as a stockholder entitled to dividends. It was 
because the court below overlooked this difference that it 
found support for its decision in Pittsburgh & West Vir- 
ginia R. Co. v. United States, 281 U.S. 479. That was a 
suit brought under the Urgent Deficiencies Act to set 
aside an order of the Interstate Commerce Commission 
addressed to a carrier other than the plaintiff in the 
suit. The plaintiff was a minority stockholder of the 
carrier affected. This court pointed out that, under the 
accepted doctrine, the plaintiff had no standing to sue 
since in attempting to do so it was merely seeking, in 
a derivative capacity, to vindicate the rights of the 
corporation. 

In awarding a review of an administrative proceeding, 
Congress has power to formulate the conditions under 
which resort to the courts may be had.* The persons ac- 


3 Federal Power Comm'n v. Pacific Power & Light Co., 307 U.S. 
156, 159. 
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corded a right to obtain review are, therefore, to be ascer- 
tained from the terms of the statute. Congress might 
here have provided that only parties to the administrative 
proceeding should have standing to obtain court review. 
When the bill which became the Public Utility Holding 
Company Act was introduced in the houses of Congress it 
provided that “any person aggrieved by an order issued 
by the Commission in a proceeding under this title to 
which such person is a party may obtain a review of such 
order.” * The provision was altered so as to read as it 
is now found in the statute. There seems to be no rea- 
son not to accord the statutory language its natural mean- 
ing in a case such as this, where the considerations which 
would move the corporation to seek review differ from 
those which may be relevant to the stockholder’s inter- 
ests. There may be situations in which the two interests 
are the same and where consequently the grievance ought 
not to support two proceedings identical in character. 
This, however, is not such a case; for it is possible that 
without any legal wrong to stockholders the corporation 
may elect not to prosecute, or to abandon, a proceeding 
for review. 

This court has not allowed the usual criteria of stand- 
ing to sue to deny persons who, in analogous cases under 
that doctrine, would ordinarily not be permitted to invoke 
court review, the benefit of such review under statutes 
embodying the same language as § 24 (a).° The same 
is true of the lower federal courts. In these instances 


*Senate Bill No. 1725, 74th Cong., Ist Sess., § 24 (a); House Reso- 
lution No. 5423, 74th Cong., Ist Sess., § 23 (a). 

5 Interstate Commerce Commission v. Oregon-Washington R. & N. 
Co., 288 U.S. 14 (the Interstate Commerce Act); Federal Communi- 
cations Comm’n v. Sanders Bros. Radio Station, 309 U. 8. 470 (Com- 
munications Act); ef. L. Singer & Sons v. Union Pacific R. Co., 311 
U. S. 295. 

“ Associated Industries v. Ickes, 134 F. 2d 694 (the Bituminous Coal 
Act). 
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the extension of the privilege to persons aggrieved was 
held to extend it to those not technically parties, and, 
therefore, not entitled, without the statutory provision, 
to initiate litigation in a court. 

While the matter was not specifically mooted, it would 
seem that, until the instant cases, both the Commission 
and the courts have been of the view that persons sit- 
uated as are the stockholders in these cases were given the 
statutory right to apply for review of a Commission order. 
In Circuit Courts of Appeals, and in this court, stockhold- 
ers have been heard upon the merits of orders made 
against corporations by the Securities and Exchange 
Commission.’ 

The further suggestion is made that to permit stock- 
holders to resort to court review would create unnecessary 
inconvenience and expense since a stockholder entitled to 
apply to a court may go to the Circuit Court of Appeals 
of the circuit in which he resides or has his principal place 
of business. Thus, it is urged, the Commission might 
be called upon to answer suits in various circuits. But 
§ 24 (a) provides that the Commission may file a tran- 
script of its proceedings in any circuit in which a proceed- 
ing has been initiated and thereupon the court in which 
the transcript is filed shall have exclusive jurisdiction. 
Thus, if the Commission had here elected to file a tran- 
script in the Circuit Court of Appeals where Florida ap- 
plied for review, the Circuit Court of Appeals for the 
First Circuit, in which American’s petition was filed, 
should have transferred that petition to the other court 
and all the complaints would have been heard by a single 
court and on the same record.* 


7 Lawless v. Securities & Exchange Commission, 105 F. 2d 574; 

Todd v. Securities & Exchange Commission, 137 F. 2d 475; ef. North- 

western Electric Co. v. Federal Power Commission, 321 U.S. 119. 
8. J. Marquis & Co. v. Securities & Exchange Commission, 134 

F. 2d 335; L. J. Marquis & Co. v. Securities & Exchange Commission, 

134 F. 2d 822. 
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Second. In No. 815, the court below held the respond- 
ent had standing to maintain the proceeding for review 
of the Commission’s order. In this case, Okin, as a stock- 
holder, attacked the transaction made by his company 
with its subsidiary on the grounds that it was both illegal 
and fraudulent. His corporation urged that the Com- 
mission approve the transaction, thus taking a position 
adverse to him. His application for review of the 
Commission’s order approving the settlement was, there- 
fore, in the nature of a derivative or stockholder’s action. 
Inasmuch as he charged illegality and fraud, it is 
evident that application to the Board of Directors 
would have been futile. Under the Commission’s own 
view, therefore, the Circuit Court of Appeals was 
right in denying a dismissal of the proceeding for lack 
of standing on the part of Okin to initiate it. But, as 
above stated in the decision of No. 470, we do not deem 
it essential that the proceeding have the character of a 
derivative suit. 

The Commission urges us to hold that the petition on 
its face presents only frivolous contentions. The court 
below was unwilling to dismiss on this ground, holding 
that a more appropriate order would be one of affirmance. 
It required that the record be filed, as required by the Act, 
as a condition of consideration of this matter. Appar- 
ently it was not satisfied that the filing of an abbreviated 
transcript furnished a basis for affrmance. The Commis- 
sion, without inordinate delay or additional expense, 
might have filed the full transcript of the proceedings 
before it and obtained the judgment of the court on the 
adequacy of the petition. We think we are not called 
upon to examine the merits of the Commission’s conten- 
tions or to reverse the decision denying the motion to 
dismiss, or that denying the motion to dismiss or affirm. 
The court below has discretion to deal with the problem 
of the necessity of a record, and the extent thereof, in con- 
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nection with a motion to dismiss or affirm on the ground 
that the petition for review is frivolous. 

In No. 470 the judgment is reversed. 

In No. 815 the judgment is affirmed. 


Mr. Justice DovcG.as took no part in the consideration 
or decision of these cases. 


Me. Justice Buack and Mr. Justice REED concur in 
the result in No. 815. 


Mr. Justice Murpny, dissenting. 


Fifteen years ago this Court was confronted with an 
attempt by a corporate stockholder to set aside an order 
of the Interstate Commerce Commission on the claim that 
the order threatened the financial stability of the corpo- 
ration to which it was directed as well as the “appellant’s 
financial interest as a minority stockholder.” The Court, 
speaking through Mr. Justice Brandeis, held that the 
stockholder had no standing to maintain the suit since 
“the order under attack does not deal with the interests 
of investors” and the only injury feared “is the indirect 
harm which may result to every stockholder from harm to 
the corporation.” Pittsburgh & West Virginia R. Co. v. 
United States, 281 U. 8. 479, 487. That holding, in my 
estimation, disposes of this attempt by the American 
Power & Light Company to obtain an independent judi- 
cial review of an order of the Securities and Exchange 
Commission directed at a company in which it is the sole 
stockholder. 

Section 24 (a) of the Public Utility Holding Company 
Act allows “any person or party aggrieved by an order 
issued by the Commission” to obtain a review of such 
order in an appropriate Circuit Court of Appeals. The 
test, then, is whether American was “aggrieved” by the 
Commission’s order in this instance. Since the term “per- 
son or party aggrieved” is not defined in the Act we can 





394 OCTOBER TERM, 1944. 


Murpny, J., dissenting. 325 U.S. 


only assume that its meaning is to be drawn from tradi- 
tional legal principles and from any relevant statutory 
policies. 

Only two paragraphs of the Commission’s order are in 
issue. They are directed solely to the Florida Power & 
Light Company, all of whose securities are owned by 
American. These paragraphs fail even to mention Amer- 
ican; they neither require nor prohibit any action by it. 
Nor do they in any way affect American’s rights as a 
stockholder. They simply require Florida to make certain 
accounting adjustments in the form of charges to earned 
surplus. Since dividends are paid from earned surplus 
and since these requirements will decrease the earned sur- 
plus account, the Court reasons that “the order has a 
direct adverse effect upon American as a stockholder 
entitled to dividends.” From this it is concluded that 
American is “aggrieved” by the order. To that reasoning 
and conclusion I cannot agree. 

1. There is no evidence in the record to justify the as- 
sumption that the items to be charged to surplus would 
necessarily have been available for distribution as divi- 
dends to American or that the surplus was otherwise inade- 
quate to pay the normal amount of dividends. Florida 
might well have retained these items for reinvestment in 
the business, thus making them unavailable for dividend 
distribution. Moreover, to the extent that Florida re- 
tains these items in its capital structure, American’s ulti- 
mate equity in the organization is increased. It cannot be 
said, therefore, that American has been adversely and 
permanently affected by this order. 

2. But even if it were clear that the order would neces- 
sarily restrict dividend payments it does not follow that 
the restraint so directly affects American as to entitle it 
to challenge the order as a person “aggrieved.” It has 
long been established that ordinarily the mere accumula- 
tion of an adequate surplus does not entitle a stockholder 
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to dividends until the directors, in their discretion, de- 
clare them. Southern Pacific Co. v. Lowe, 247 U.S. 330. 
And until such a declaration is made the directors are free 
to deal with that surplus in good faith as they may see fit 
in the exercise of their business judgment, the stockholders 
not having sufficient interest in undeclared or potential 
dividends to challenge such action. See Wabash R. Co. v. 
Barclay, 280 U.S. 197. The stockholders’ interest in such 
matters, in other words, is indistinct from that of the cor- 
poration prior to an actual declaration. Thus if the Flor- 
ida management had made the same accounting adjust- 
ments as those ordered by the Commission in this case 
American would not be sufficiently “aggrieved” to attempt 
to prevent Florida from making such adjustments, even 
though dividend payments might be adversely affected. 
No adequate reason is evident from the facts or from the 
opinion of this Court as to why American is any more 
directly or adversely “aggrieved” when the accounting 
adjustments are ordered by the Commission rather than by 
Florida’s management or as to why any different results 
should follow. The impact of the adjustments in either 
instance is presumably to strengthen the financial struc- 
ture of Florida; that they may have the incidental effect 
of decreasing dividends temporarily has never heretofore 
been sufficient to entitle a stockholder to challenge the 
adjustments. 

3. The fact that American is trying to appeal an ad- 
ministrative order rather than to institute an original 
action against Florida’s management is irrelevant under 
the circumstances. The Commission’s order does not deal 
with the rights of stockholders as such, in which case a 
stockholder clearly could appeal from the order. Secu- 
rities & Exchange Commission v. Chenery Corp., 318 U.S. 
80; Lawless v. Securities & Exchange Commission, 105 F. 
2d 574; New York Trust Co. v. Securities & Exchange 
Commission, 131 F. 2d 274; City National Bank & Trust 
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Co. v. Securities & Exchange Commission, 134 F. 2d 65. 
See also Otis & Co. v. Securities & Exchange Commission, 
323 U.S. 624. Nor is there any charge of fraud or breach 
of duty on the part of Florida, from which it could be 
argued that American should be given the right to appeal 
since Florida might not act to protect American’s legiti- 
mate interests. Indeed, such a possibility is expressly 
negatived by the fact that Florida has already appealed 
the Commission’s order to another court and is urging 
precisely the same considerations that American seeks to 
present in this proceeding. In view of American’s com- 
plete control of Florida through stock ownership there is 
no danger of conflicting interests arising between the two 
companies in the other proceeding. There is thus no basis 
for concluding that the economic interest asserted by 
American cannot or will not be adequately protected by 
Florida. Cf. Federal Communications Commission v. 
Sanders Bros. Radio Station, 309 U. S. 470; Associated 
Industries v. Ickes, 134 F. 2d 694, dismissed as moot, 320 
U. S. 707. The inevitable logic of the facts of this case 
leads straight back to the conclusion that American’s 
grievance is only “the indirect harm which may result to 
every stockholder from harm to the corporation.” Pitts- 
burgh & West Virginia R. Co. v. United States, supra, 487. 
That conclusion calls for a dismissal of American’s at- 
tempted appeal from the Commission’s order just as it 
would eall for a dismissal of any suit brought by American 
against Florida on these facts. 

4. The Court’s conclusion here leads only to unfor- 
tunate consequences in the judicial review of admin- 
istrative orders. If the remote economic interest asserted 
by American is sufficient to institute a review pro- 
ceeding such as this there is no limit to which minority 
stockholders may harass the Commission and their re- 
spective corporations by challenging orders of the Com- 
mission directed to the corporations. It is no answer that 
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§ 24 (a) gives exclusive jurisdiction to the court in which 
the Commission files the transcript of a particular pro- 
ceeding. That provision clearly envisages two or more 
appeals in different courts by persons who are legally 
“agerieved” by a Commission order and who can obtain 
adequate relief only by individual appeals. But under 
this decision stockholders are now free, whenever they feel 
that their potential dividends are affected by Commis- 
sion action directed to the corporation’s accounting 
entries against which dividends are charged, to appeal 
regardless of the management's wishes in the matter and 
regardless of the management’s ability to protect their 
interests fully and fairly. Stockholders in effect supplant 
the management in deciding whether to appeal from ad- 
ministrative action affecting such internal accounting pro- 
cedure of the corporation, a problem which until now was 
exclusively and properly within the domain of the cor- 
porate directors and officers. Many stockholders are not 
in a position to know the intricacies of modern corporate 
accounting or the proper attitude to take, from the cor- 
poration’s point of view, as to the challenged adminis- 
trative action. But now they have been given carte 
blanche to proceed as they desire. It is difficult to believe 
that Congress intended such consequences to flow from its 
use of the word “aggrieved” in § 24 (a). 

Finally, I dissent from the Court’s disposition of the 
writ in the Okin case. It is no doubt true, as the Court 
states, that an assertion that a transaction approved by 
the Commission was fraudulently entered into by the 
corporation is sufficient to entitle the stockholder to an 
independent review of the Commission’s action. But it 
does not follow that the mere ery of “fraud” is sufficient. 
There must be some bona fide basis appearing on the face 
of so serious a charge. Here, however, Okin merely 
charges that (1) a Maine corporation is not subject to the 
Commission’s jurisdiction because its subsidiaries operate 
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outside the United States; (2) the particular transaction 
in issue is detrimental to Okin’s interests as a stockholder 
inasmuch as the management extended a note of a subsid- 
iary at a reduced interest rate; (3) various corporate offi- 
cers held conversations with each other and with members 
of the Commission’s staff; (4) his constitutional rights 
have been invaded; and (5) the transaction is void for 
failure to comply with § 20 of the New York Stock Cor- 
poration Law. Such frivolous claims of fraud are insuffi- 
cient to warrant making an exception to the general rule 
that a stockholder cannot appeal an administrative order 
which involves only the corporation as such. 


Mr. Justice Buack and Mr. Justice REeEp join in that 
part of this dissent dealing with No. 470, the American 
Power & Light Co. case. 





AKINS v. TEXAS. 
CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS. 
No. 853. Argued April 30, May 1, 1945.—Decided June 4, 1945. 


1. The manner in which the court which convicted the petitioner was 
organized—assignment of a judge pursuant to a statute the validity 
of which under the state constitution was upheld by the highest 
court of the State—violated no fundamental principle of justice and 
denied no right of the petitioner under the Federal Constitution. 
P. 399, n. 1. 

2. Although there was but one Negro on the grand jury which indicted 
the Negro petitioner, the record in this case fails to establish that 
the jury commissioners deliberately and intentionally limited the 
number of Negroes on the panel, or that there was discrimination 
on account of race in the selection of the grand jury, in violation of 
the due process and equal protection clauses of the Fourteenth 
Amendment of the Federal Constitution. Pp. 403, 407. 

3. It is unnecessary here to consider whether purposeful limitation 
of jurors by race to the approximate proportion that the eligible 
jurymen of the race so limited bears to the total eligibles would be 
invalid under the Fourteenth Amendment. P. 407. 

182 S. W. 2d 723, affirmed. 
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CERTIORARI, 324 U. 8. 836, to review a judgment which 
affirmed a sentence of death upon a conviction of murder. 


Messrs. A. S. Baskett and W. J. Durham for petitioner. 


Benjamin T, Woodall, Assistant Attorney General of 
Texas, with whom Grover Sellers, Attorney General, was 
on the brief, for respondent. 


Mr. Justice Reep delivered the opinion of the Court. 


This certiorari brings here for review a judgment of the 
Criminal District Court of Dallas County, Texas, sen- 
tencing petitioner to execution on a jury verdict which 
found petitioner guilty of murder with malice and assessed 
the penalty at death. 

Certiorari was sought to the Court of Criminal Appeals 
of the State of Texas, which had affirmed the judgment, 
on a petition which claimed discrimination on account of 
his race, against the petitioner, who is a Negro, under the 
equal protection and due process clauses of the Fourteenth 
Amendment of the Constitution of the United States.’ 


1 Certiorari was allowed also for alleged denial of due process under 
the Fourteenth Amendment because of the manner in which the trial 
judge was designated to conduct the trial court. He acted by assign- 
ment of the presiding judge of the First Administrative Judicial 
District of Texas under General and Special Laws, 48th Leg. Reg. 
Sess., p. 25 (Vernon’s Annotated Civil Statutes, Texas, Art. 200a, 
§ 5) instead of by appointment by the Governor under § 28, Article 
5, of the Constitution of Texas, to fill the vacancy caused by the 
death of the regularly chosen occupant. 

The legality of the assignment depends upon the validity of the 
provisions of the state statute as tested by the Texas Constitution. 
The constitutional requirement is that vacancies in the office of judges 
shall be filled by the Governor. The Texas statute provided for 
assignment of other judges for the work of the court. This statute 
was interpreted by the Court of Criminal Appeals to provide merely 
for the functioning of courts under assigned judges, who did not qual- 
ify as successors to decedent judges, until the vacancy was filled by 
appointment or election. The court upheld the constitutionality of 
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Certiorari was allowed because of the importance in the 
administration of criminal justice of the alleged racial dis- 
crimination which was relied upon to support the claim 
of violation of constitutional rights. 324 U.S. 836. This 
discrimination was said to consist of an arbitrary and pur- 
poseful limitation by the Grand Jury Commissioners of 
the number of Negroes to one who was to be placed upon 
the grand jury panel of sixteen for the term of court at 
which the indictment against petitioner was found. This 
is petitioner’s only complaint as to racial discrimination. 
No other errors in the proceedings are pointed out. 

The Fourteenth Amendment forbids any discrimina- 
tion against a race in the selection of a grand jury.2 Neal 
v. Delaware, 103 U. 8. 370, 394; Pierre v. Louisiana, 306 
U.S. 354, 356; Smith v. Texas, 311 U.S. 128; Hill v. Texas, 
316 U.S. 400. The burden is, of course, upon the defend- 
ant to establish the discrimination. Tarrance v. Florida, 
188 U.S. 519, 520; Martin v. Texas, 200 U. 8. 316; Norris 
v. Alabama, 294 U.S. 587, 590. An allegation of discrim- 
inatory practices in selecting a grand jury panel challenges 
an essential element of proper judicial procedure—the re- 


the statute. Pierson vy. State, 177 S. W. 2d 975; Fuller v. State, 180 
S. W. 2d 361; Jones v. State, 181 S. W. 2d 75; Brown v. State, 181 
S. W. 2d 93; Akins v. State, 182 8. W. 2d 723. Whether the state 
rule is expressed in constitution, statute or decision, or partly in one 
and partly in another, the state’s power is to be viewed as a totality. 
In the absence of a violation of fundamental principle of justice, a 
state’s determination is conclusive upon the federal courts as to the 
meaning of the state law, so far as any federal question is concerned. 
Hebert v. Louisiana, 272 U. 8. 312, 316; Gregg Dyeing Co. v. Query, 
286 U.S. 472, 479-80; United Gas Co. v. Texas, 303 U.S. 123, 141-42. 
We find no violation of any of petitioner’s federal rights in Texas’ 
decision upon the legality of the organization of the court which tried 
petitioner. 

* Constitution, Fourteenth Amendment, § 1: 


“ 
. 


. nor shall any 


State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.” 
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quirement of fairness on the part of the judicial arm of 
government in dealing with persons charged with crim- 
inal offenses. It cannot lightly be concluded that officers 
of the courts disregard this accepted standard of justice. 

The order overruling the motion to quash the indict- 
ment was made after evidence and without opinion. That 
motion set out the alleged purposeful limitation on racial 
representation which is pressed here. The Court of Crim- 
inal Appeals, however, without a written analysis of the 
testimony, said in an opinion that it failed “to find any 
evidence of discrimination. On the contrary, the evidence 
shows an effort on the part of the authorities to comply 
with the holding of this court and of the Supreme Court 
of the United States upon the question of discrimination.” 
Akins v. State, 182 8. W. 2d 723. This reference to the 
holdings of the state and federal courts was to Akens v. 
State, 145 Tex. Cr. R. 289, 1678. W. 2d 758, which reversed 
a previous conviction of petitioner on the authority of Hill 
v. Texas, supra. Although this opinion of the Court of 
Criminal Appeals does not refer to proportional racial rep- 
resentation on juries, recent decisions of that court had 
previously disapproved that procedure. Hamilton v. 
State, 141 Tex. Cr. R. 614, 150 8. W. 2d 395, 400, r. ¢.; Hill 
v. State, 144 Tex. Cr. R. 415, 157 8. W. 2d 369, 373, 1. ¢., 
reversed on other grounds, 316 U.S. 400. We think, there- 
fore, that the conclusions of the state courts show that in 
their judgment there was no proven racial discrimination 
by limitation in this case. Otherwise there would have 
been a reversal by the Court of Criminal Appeals. 

As will presently appear, the transcript of the evidence 
presents certain inconsistencies and conflicts of testimony 
in regard to limiting the number of Negroes on the grand 
jury. Therefore, the trier of fact who heard the witnesses 
in full and observed their demeanor on the stand has a 
better opportunity than a reviewing court to reach a cor- 
rect conclusion as to the existence of that type of discrimi- 
nation. While our duty, in reviewing a conviction upon 
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a complaint that the procedure through which it was ob- 
tained violates due process and equal protection under the 
Fourteenth Amendment, calls for our examination of evi- 
dence to determine for ourselves whether a federal con- 
stitutional right has been denied, expressly or in substance 
and effect, Norris v. Alabama, 294 U.S. 587, 589-90; Smith 
v. Texas, 311 U.S. 128, 130, we accord in that examination 
great respect to the conclusions of the state judiciary, 
Pierre v. Louisiana, 306 U. 8. 354, 358. That respect leads 
us to accept the conclusion of the trier on disputed issues 
“unless it is so lacking in support in the evidence that to 
give it effect would work that fundamental unfairness 
which is at war with due process,” Lisenba v. California, 
314 U. S. 219, 238, or equal protection. Cf. Ashcraft v. 
Tennessee, 322 U.S. 148, 152, 153; Malinski v. New York, 
324 U.S. 401, 404. 

The regular statutory practice for the selection of grand 
jurors was followed in this case. Under the Texas statutes 
jury commissioners appointed by the judge of the trial 
court select a list of sixteen grand-jurymen from which list 
twelve are chosen as a grand jury. Texas Code of Crim- 
inal Procedure, Articles 333, 337. Qualifications for grand- 
jurymen are set out in Article 339.2. The Commissioners 


3 Art. 339. “No person shall be selected or serve as a grand juror 
who does not possess the following qualifications: 

“1. He must be a citizen of the State, and of the county in which he 
is to serve, and qualified under the Constitution and laws to vote in 
said county; but, whenever it shall be made to appear to the court 
that the requisite number of jurors who have paid their poll taxes can 
not be found within the county, the court shall not regard the payment 
of poll taxes as a qualification for service as a juror. 

“2. He must be a freeholder within the State, or a householder within 
the county. 

“3. He must be of sound mind and good moral character. 

“4. He must be able to read and write. 

“5. He must not have been convicted of any felony. 

“6. He must not be under indictment or other legal accusation for 
theft or of any felony.” 
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are instructed by the court as to their duties. Art. 366. 
This method of selection leaves a wide range of choice to 
the commissioners. Its validity, however, has been ac- 
cepted by this Court. Smith v. Texas, 311 U.S. 128, 130. 
Petitioner does not attack it now. Its alternative would 
be a list composed of all eligibles within the trial court’s 
jurisdiction and selection of the panel by lot. 

Petitioner’s sole objection to the grand jury is that the 
“commissioners deliberately, intentionally and purposely 
limited the number of the Negro race that should be 
selected on said grand jury panel to one member.” Fair- 
ness in selection has never been held to require propor- 
tional representation of races upon a jury. Virginia v. 
Rives, 100 U.S. 313, 322-23; Thomas v. Texas, 212 U.S. 
278, 282. Purposeful discrimination is not sustained by 
a showing that on a single grand jury the number of mem- 
bers of one race is less than that race’s proportion of the 
eligible individuals. The number of our races and na- 
tionalities stands in the way of evolution of such a con- 
ception of due process or equal protection. Defendants 
under our criminal statutes are not entitled to demand rep- 
resentatives of their racial inheritance upon juries before 
whom they are tried. But such defendants are entitled 
to require that those who are trusted with jury selec- 
tion shall not pursue a course of conduct which results 
in discrimination “in the selection of jurors on racial 
grounds.” Hill v. Texas, supra, 404. Our directions that 
indictments be quashed when Negroes, although numer- 
ous in the community, were excluded from grand jury 
lists have been based on the theory that their continual 
exclusion indicated discrimination and not on the theory 
that racial groups must be recognized. Norris v. Ala- 
bama, supra; Hill v. Texas, supra; Smith v. Texas, supra. 
The mere fact of inequality in the number selected does 
not in itself show discrimination. A purpose to discrim- 
inate must be present which may be proven by systematic 
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exclusion of eligible jurymen of the proscribed race or by 
unequal application of the law to such an extent as 
to show intentional discrimination. Cf. Snowden v. 
Hughes, 321 U. 8. 1, 8. Any such discrimination which 
affects an accused will make his conviction unlawful. 

The history and record of this case gives evidence that 
the courts of Texas which are charged with the trial of 
petitioner endeavored to comply with the federal consti- 
tutional requirements as to the selection of grand juries, 
according to the interpretation of this Court in Hill v. 
Texas, supra. Not only did the Court of Criminal Ap- 
peals reverse a former conviction of petitioner on its 
authority but the judge, now deceased, of the criminal 
district court of Dallas instructed the three jury com- 
missioners, who selected this grand jury list, as testified to 
by each of them, that there should be no discrimination 
against anyone because of his color.* 


* Commissioner Wells: “In the selection of our panel of sixteen for 
the grand jury the way we determined whom we would put on that 
list was, we were advised by Judge Grover Adams that the Supreme 
Court had ruled that we could not discriminate against any one be- 
cause of his color, as I recall, they had not been discriminating for 
selection on the grand jury panel; and in turn they said there were 
sixteen, and it would be further evident if we placed one among the 
twelve so as to make it clear.” 

Commissioner Tennant: “When the grand jury commissioners 
were appointed by Judge Adams the only thing I remember he said 
is that we could not discriminate against the negro population being 
represented on the grand jury. No, he just outlined if he could qualify 
as a grand juror. In this particular instance we selected one negro 
on this panel; so far as I am concerned, I read in the paper that the 
Supreme Court of the United States stated that a negro could sit 
on the grand jury. ... Judge Adams never mentioned to us about 
putting one negro on the grand jury, or five or ten. Yes, that there 
must be representation for the race.” 

Commissioner Douglas: “At that time Judge Adams, the judge of 
this court made some reference or instructions about how to select 
the grand jury. He thought it well to select negroes on the grand 
jury. He said he thought it would be well to select a negro on the 











AKINS v. TEXAS. 405 


398 Opinion of the Court. 


Hill v. Texas, supra, was decided June 1, 1942. The 
trial court has four terms a year—January, April, July 
and October. After the Hill decision, the jury commis- 
sioners who were appointed at the July 1942 term to select 
grand jurors for the October 1942 term, Texas Code of 
Criminal Procedure, Arts. 333 and 338, placed a Negro on 
the grand jury list although he did not serve. Under the 
instructions of the judge as just detailed, the commission- 
ers for the January 1943 term, at which petitioner was 
indicted, placed a Negro on the list and he served as a 
grand juror. Prior to the decision in the Hill case, it does 
not appear that any colored person had ever served on a 
grand jury in Dallas County. 

On the precise act of discrimination by the jury commis- 
sioners which is asserted by petitioner, that is the delib- 
erate, intentional and purposeful limitation to one of the 
number of Negroes on the grand jury panel, the record 
shows as follows. About fifteen and one-half per cent of 
the population of Dallas County, Texas, is negro. A sub- 
stantial percentage of them are qualified to serve as grand 
jurors. No exact comparison can be made between the 
white and negro citizens as to the percentage of each 
race which is eligible. On the strictly mathematical basis 
of population, a grand jury of twelve would have 1.8552 
negro members on the average. Of course, the qualifica- 
tions for grand jury service, note 3 supra, would affect the 
proportion of eligibles from the two races. As one mem- 
ber of the Negro race served upon the grand jury which 
indicted petitioner and one had appeared upon the other 
grand jury list which had been selected after the decision 
in Hill v. Texas, we cannot say that the omission from each 
of the two lists of all but one of the members of a race 


grand jury. There was no further discussion about that. We did 
select a negro on the grand jury. All three of us went out there 
to see him. We all went and talked to just one negro and that is the 
one we selected.” 
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which composed some fifteen per cent of the population 
alone proved racial discrimination. 

In connection with that fact of omission, we must ap- 
praise the testimony offered to show the intentional lim- 
itation. Besides the language quoted in note 4 supra, 
which relates particularly to the court’s instructions, other 
relevant evidence of such intention is found only in the 
testimony of the commissioners. They made these state- 
ments as to their intentions: 


Commissioner Wells: “There was nothing said 
about the number and nothing was said about the 
number on the panel. ... We had no intention of 
placing more than one negro on the panel. When 
we did that we had finished with the negro. That 
was the suggestion of the others and what Judge 
Adams thought about the selection of the grand 
jury. ... Judge Adams did not tell us to put one 
negro or five negroes on the grand jury. Yes, we 
just understood to see that negroes had representa- 
tion on the grand jury, and we went out to see this 
particular one because we did not know him... . 
Among the white people whose names might go on 
the grand jury, unless I knew them personally and 
knew their qualifications, we went out and talked to 
them. No, we did not discriminate against a white 
man ora negro. I attempted not to.” 

Commissioner Tennant: “We three did not go to 
see any other negroes, that is the only one. I did 
not have any intention of putting more than one on 
the list; I could not think of anybody; I would have 
if I could have thought of another one, and putting 
one on.” 

Commissioner Douglas: “Yes, sir, there were 
other negroes’ names mentioned besides the one we 
selected; we did not go talk to them; we liked this 
one, and our intentions were to get just one negro on 
the grand jury; that is right. No, I did not have 
any intention of placing more than one negro on the 
grand jury.... We never agreed to select any 
certain number, but when we found one with all the 
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qualifications of a grand juror we felt like that was 
satisfactory representation. ... No, sir, we did not 
have in mind to put any set number of representa- 
tives of the various races. .. . We did not agree to 
put eleven negroes and one white man on, no. That 
is right, all that we were endeavoring to get a fair and 
impartial grand jury without any discrimination 
against any race on earth. We did not have in mind, 
or the other commissioners, to put any set number 
on of any race, white, yellow or what-not.” 


A careful examination of these statements in connec- 
tion with all the other evidence leaves us unconvinced that 
the commissioners deliberately and intentionally limited 
the number of Negroes on the grand jury list. The judge 
who heard the witnesses on the motion to quash did not 
find that type of discrimination. The law of their state, 
the instructions of the judge, their oath of office required 
them to choose prospective jurors on their statutory 
qualifications and without regard to their color or the 
number of representatives of various races who might 
appear upon the list. We cannot say the commissioners 
violated these obligations. 

This conclusion makes it unnecessary to decide whether 
a purposeful limitation of jurors by race to the approxi- 
mate proportion that the eligible jurymen of the race so 
limited bears to the total eligibles is invalid under the 
Fourteenth Amendment. 

The judgment is 

Affirmed. 


Mr. Justice RutTiepcE concurs in the result. 
The Curer Justice and Mr. Justice Buack dissent. 


Mr. Justice Murpuy, dissenting. 


The equal protection clause of the Fourteenth Amend- 
ment entitles every person, whose life, liberty or property 


is in issue, to the benefits of grand and petit juries chosen 
664818°—46———-30 
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without regard to race, color or creed. This constitutional 
principle is a fundamental tenet of the American faith in 
the jury system. The absence of such a principle would 
give free rein to those who wittingly or otherwise act to 
undermine the very foundations of this system and would 
make juries ready weapons for officials to oppress those 
accused individuals who by chance are numbered among 
unpopular or inarticulate minorities. 

The State of Texas in this instance appears to have 
made a sincere effort to obey this constitutional mandate 
in selecting the grand jury which indicted the Negro peti- 
tioner. Until this Court’s decision in 1942 in Hill v. Texas, 
316 U. S. 400, no Negro ever served on a grand jury in 
Dallas County, Texas, where this case arose. In an at- 
tempt to comply with that decision the three jury com- 
missioners were careful here to appoint one Negro to the 
sixteen-member grand jury panel; he qualified and served 
on the twelve-man jury. Thus it cannot be said that 
Texas has systematically and completely excluded Ne- 
groes from the grand jury. Cf. Norris v. Alabama, 294 
U.S. 587; Pierre v. Louisiana, 306 U. 8. 354; Smith v. 
Texas, 311 U.S. 128; Hill v. Texas, supra. But that fact 
alone does not guarantee compliance with the Fourteenth 
Amendment, however commendable may be the attempt. 
Racial limitation no less than racial exclusion in the for- 
mation of juries is an evil condemned by the equal protec- 
tion clause. “The Amendment nullifies sophisticated as 
well as simple-minded modes of discrimination.” Lane v. 
Wilson, 307 U.S. 268, 275. This case must therefore be 
reviewed with that in mind. 

Petitioner, as a Negro, “cannot claim, as matter of right, 
that his race shall have a representation on the jury,” 
Neal v. Delaware, 103 U.S. 370, 394, inasmuch as “a mixed 
jury in a particular case is not essential to the equal pro- 
tection of the laws,” Virginia v. Rives, 100 U.S. 313, 323. 
But petitioner, as a human being endowed with all the 
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rights specified in the Constitution, can claim that no 
racial or religious exclusion, limitation or other form of 
discrimination shall enter into the selection of any jury 
which indicts or tries him. 

It follows that the State of Texas, in insisting upon one 
Negro representative on the grand jury panel, has re- 
spected no right belonging to petitioner. On the con- 
trary, to the extent that this insistence amounts to a 
definite limitation of Negro grand jurors, a clear consti- 
tutional right has been directly invaded. The equal pro- 
tection clause guarantees petitioner not only the right to 
have Negroes considered as prospective veniremen but 
also the right to have them considered without numerical 
or proportional limitation. Ifa jury is to be fairly chosen 
from a cross section of the community it must be done 
without limiting the number of persons of a particular 
color, racial background or faith—all of which are irrele- 
vant factors in setting qualifications for jury service. This 
may in a particular instance result in the selection of one, 
six, twelve or even no Negroes on a jury panel. The im- 
portant point, however, is that the selections must in no 
way be limited or restricted by such irrelevant factors. 

In this case the State of Texas has candidly admitted 
before us “that none of the three [jury commissioners | 
intended to place more than one Negro upon the grand 
jury drawn by them.” Commissioner Wells testified that 
“We had no intention of placing more than one Negro on 
the panel. When we did that we had finished with the 
Negro.” In the words of Commissioner Tennant, “We 
three did not go to see any other Negroes, that is the only 
one. I did not have any intention of putting more than 
one on the list.” Finally, as Commissioner Douglas 
stated, “Yes, sir, there were other Negroes’ names men- 
tioned besides the one we selected; we did not go talk 
to them; we liked this one, and our intentions were to get 
just one Negro on the grand jury; that is right. No, I 
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did not have any intention of placing more than one Negro 
on the grand jury.” 

Clearer proof of intentional and deliberate limitation on 
the basis of color would be difficult to produce. The com- 
missioners’ declarations that they did not intend to dis- 
criminate and their other inconsistent statements cited by 
the Court fade into insignificance beside the admitted and 
obvious fact that they intended to and did limit the num- 
ber of Negroes on the jury panel. By limiting the number 
to one they thereby excluded the possibility that two or 
more Negroes might be among the persons qualified to 
serve. All those except the one Negro were required to be 
of white color. At the same time, by insisting upon one 
Negro, they foreclosed the possibility of choosing sixteen 
white men on the panel. They refused, in brief, to dis- 
regard the factor of color in selecting the jury personnel. 
To that extent they have disregarded petitioner’s right 
to the equal protection of the laws. To that extent they 
have ignored the ideals of the jury system. Our affirmance 
of this judgment thus tarnishes the fact that we of this 
nation are one people undivided in ability or freedom by 
differences in race, color or creed. 





BOWLES, PRICE ADMINISTRATOR, v. SEMINOLE 
ROCK & SAND CO. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT. 


No. 914. Argued April 26, 27, 1945.—Decided June 4, 1945. 


1. Under Rule (i) of § 1499.163 (a) (2) of Maximum Price Regulation 
No. 188, issued by the Administrator of the Office of Price Ad- 
ministration under §2 (a) of the Emergency Price Control Act 
of 1942, a seller’s ceiling price for an article which was actually de- 
livered during March 1942 is the highest price charged for the 
article so delivered, regardless of when the sale or charge was made. 
P. 416. 
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2. In interpreting an administrative regulation a court must necessarily 
look to the administrative construction of the regulation if the mean- 
ing of the words used is in doubt. The intention of Congress or the 
principles of the Constitution in some situations may be relevant 
in the first instance in choosing between various constructions. But 
the ultimate criterion is the administrative interpretation, which 
becomes of controlling weight unless it is plainly erroneous or in- 
consistent with the regulation. Pp. 413-414. 

3. This Court does not here determine the constitutionality or statu- 
tory validity of the regulation as so construed (matters determinable 
in the first instance by the Emergency Court of Appeals) ; nor any 
question of hardship of enforcement of such ceiling price (the pro- 
cedure for relief therefrom being prescribed by §2 (c) of the Act 
and § 1499.161 of the Regulation). P. 418. 

145 F. 2d 482, reversed. 


Oo 


CERTIORARI, 324 U. 8. 835, to review a judgment affirm- 
ing the dismissal of a suit by the Price Administrator to 
enjoin the respondent from violation of the Emergency 
Price Control Act of 1942 and Regulations issued pursuant 
thereto. 


Mr. Henry M. Hart, Jr., pro hac vice, with whom 
Solicitor General Fahy, Messrs. Robert L. Stern and David 
London were on the brief, for petitioner. 


Mr. Robert H. Anderson, with whom Messrs. Robert 
Ruark, Bennett H. Perry and J. M. Hemphill were on the 
brief, for respondent. 


Mr. Justice Murpny delivered the opinion of the 
Court. 


Our consideration here is directed to the proper 
interpretation and application of certain provisions of 
Maximum Price Regulation No. 188,’ issued by the Ad- 
ministrator of the Office of Price Administration under 
Section 2 (a) of the Emergency Price Control Act of 
1942.” 


17 Fed. Reg. 5872, 7967, 8943. 
? 56 Stat. 23, 24. 
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Respondent is a manufacturer of crushed stone, a com- 
modity subject to Maximum Price Regulation No. 188. 
In October, 1941, respondent contracted to furnish the 
Seaboard Air Line Railway crushed stone on demand at 
60 cents per ton, to be delivered when called for by Sea- 
board. This stone was actually delivered to Seaboard in 
March, 1942. 

In January, 1942, respondent had contracted to sell 
crushed stone to V. P. Loftis Co., a government contractor 
engaged in the construction of a government dam, for 
$1.50 a ton.* This stone was to be delivered by respondent 
by barge when needed at the dam site. A small portion of 
stone of a different grade than that sold to Seaboard was 
delivered to Loftis Co. during January pursuant to this 
contract. For some time thereafter, however, Loftis Co. 
was unable to pour concrete or to store crushed stone at 
the dam site. Respondent thus made no further deliveries 
under this contract until August, 1942, at which time 
stone of the same grade as received by Seaboard was 
delivered to Loftis Co. at the $1.50 rate. 

Subsequently, and after the effective date of Maximum 
Price Regulation No. 188, respondent made new contracts 
to sell crushed stone to Seaboard at 85 cents and $1.00 per 
ton. Alleging that the highest price at which respondent 
could lawfully sell crushed stone of the kind sold to Sea- 
board was 60 cents a ton, since that was asserted to be the 
highest price charged by respondent during the crucial 
month of March, 1942, the Administrator of the Office of 
Price Administration brought this action to enjoin re- 
spondent from violating the Act and Maximum Price Reg- 
ulation No. 188.* The District Court dismissed the action 


3 The contract actually spoke in terms of $1.50 per cubie yard, but 
there is no appreciable difference between a cubic yard of crushed 
stone and a ton of crushed stone. 

* The Administrator also sought to recover from respondent a judg- 
ment under § 205 (e) of the Act for three times the amount by which 
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on the ground that $1.50 a ton was the highest price 
charged by respondent during March, 1942, and that this 
ceiling price had not been exceeded. The Fifth Circuit 
Court of Appeals affirmed the judgment. 145 F. 2d 482. 
We granted certiorari because of the importance of the 
problem in the administration of the emergency price 
control and stabilization laws. 

In his efforts to combat wartime inflation, the Admin- 
istrator originally adopted a policy of piecemeal price con- 
trol, only certain specified articles being subject to price 
regulation. On April 28, 1942, however, he issued the Gen- 
eral Maximum Price Regulation.’ This brought the entire 
economy of the nation under price control with certain 
minor exceptions. The core of the regulation was the re- 
quirement that each seller shall charge no more than the 
prices which he charged during the selected base period of 
March 1 to 31, 1942. While still applying this general 
price “freeze” as of March, 1942, numerous specialized 
regulations relating to particular groups of commodities 
subsequently have made certain refinements and modifica- 
tions of the general regulation. Maximum Price Regula- 
tion No. 188, covering specified building materials and 
consumers’ goods, is of this number. 

The problem in this case is to determine the highest price 
respondent charged for crushed stone during March, 1942, 
within the meaning of Maximum Price Regulation No. 
188. Since this involves an interpretation of an adminis- 


the sales price of the crushed stone sold by the respondent to Seaboard 
after the effective date of Maximum Price Regulation No. 188 exceeded 
60 cents per ton. The District Court held that the purchaser rather 
than the Administrator was vested with whatever cause of action 
existed to recover a judgment under § 205 (e). The Circuit Court 
of Appeals, however, held that § 205 (e), as amended by § 108 (b) of 
the Stabilization Extension Act of 1944, 5S Stat. 640, entitled the 
Administrator rather than the purchaser to bring suit under the cir- 
cumstances of this ease. This aspect of the case is not now before us. 
57 Fed. Reg. 3156. 
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trative regulation a court must necessarily look to the ad- 
ministrative construction of the regulation if the meaning 
of the words used is in doubt. The intention of Congress 
or the principles of the Constitution in some situations 
may be relevant in the first instance in choosing between 
various constructions. But the ultimate criterion is the 
administrative interpretation, which becomes of control- 
ling weight unless it is plainly erroneous or inconsistent 
with the regulation. The legality of the result reached by 
this process, of course, is quite a different matter. In this 
case the only problem is to discover the meaning of cer- 
tain portions of Maximum Price Regulation No. 188. Our 
only tools, therefore, are the plain words of the regulation 
and any relevant interpretations of the Administrator. 

Section 1499.153 (a) of Maximum Price Regulation No. 
188 provides that “the maximum price for any article 
which was delivered or offered for delivery in March, 1942, 
by the manufacturer, shall be the highest price charged by 
the manufacturer during March, 1942 (as defined in 
§ 1499.163) for the article.” Section 1499.163 (a) (2)° in 
turn provides that for purposes of this regulation the 
term: 

“ ‘Highest price charged during March, 1942’ means 

“(i) The highest price which the seller charged to a 
purchaser of the same class for delivery of the article or 
material during March, 1942; or 

“(ii) If the seller made no such delivery during March, 
1942, such seller’s highest offering price to a purchaser of 
the same class for delivery of the article or material dur- 
ing that month; or 

“(iii) If the seller made no such delivery and had no 
such offering price to a purchaser of the same class dur- 
ing March, 1942, the highest price charged by the seller 
during March, 1942, to a purchaser of a different class, ad- 


©7 Fed. Reg. 7968-7969. 
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justed to reflect the seller’s customary differential between 
the two classes of purchasers . . .” 

It is thus evident that the regulation establishes three 
mutually exclusive rules for determining the highest price 
charged by a seller during March, 1942. The facts of each 
case must first be tested by rule (i); only if that rule is in- 
applicable may rule (ii) be utilized; and only if both rules 
(i) and (ii) are inapplicable is rule (iii) controlling. 

The dispute in this instance centers about the meaning 
and applicability of rule (i). The Administrator claims 
that the rule is satisfied and therefore is controlling when- 
ever there has been an actual delivery of articles in the 
month of March, 1942, such as occurred when respondent 
delivered the crushed rock to Seaboard at the 60-cent rate. 
The respondent, on the other hand, argues that there must 
be both a charge and a delivery during March, 1942, in 
order to fix the ceiling price according to rule (i). Since 
the charge or sale to Seaboard occurred several months 
prior to March, it is asserted that rule (i) becomes in- 
applicable and that rule (ii) must be used. Inasmuch 
as there was an outstanding offering price of $1.50 per 
ton for delivery of crushed stone to Loftis Co. during the 
month of March, 1942, although the stone was not 
actually delivered at that time, respondent concludes that 
the requirements of rule (ii) have been met and that the 
ceiling price is $1.50 per ton. 

As we read the regulation, however, rule (i) clearly 
applies to the facts of this case, making 60 cents per ton 
the ceiling price for respondent’s crushed stone. The reg- 
ulation recognizes the fact that more than one meaning 
may be attached to the phrase “highest price charged 
during March, 1942.” The phrase might be construed 
to mean only the actual charges or sales made during 
March, regardless of the delivery dates. Or it might refer 
only to the charges made for actual delivery in March. 
Whatever may be the variety of meanings, however, rule 








416 OCTOBER TERM, 1944. 
Opinion of the Court. 325 U.S. 


(i) adopts the highest price which the seller “charged 
.. . for delivery” of an article during March, 1942. The 
essential element bringing the rule into operation is thus 
the fact of delivery during March. If delivery occurs 
during that period the highest price charged for such de- 
livery becomes the ceiling price. Nothing is said concern- 
ing the time when the charge or sale‘ giving rise to the 
delivery occurs. One may make a sale or charge in Octo- 
ber relative to an article which is actually delivered in 
March and still be said to have “charged . . . for delivery 

. during March.” We can only conclude, therefore, 
that for purposes of rule (i) the highest price charged for 
an article delivered during March, 1942, is the seller’s 
ceiling price regardless of the time when the sale or charge 
was made. 

This conclusion is further borne out by the fact that 
rule (ii) becomes applicable only where “the seller made 
no such delivery during March, 1942,” as contemplated by 
rule (i). The absence of delivery, rather than the absence 
of both a charge and a delivery during March, is necessary 
to make rule (i) ineffective, thereby indicating that the 
factor of delivery is the essence of rule (i). It is apparent, 
moreover, that the delivery must be an actual instead of a 
constructive one. Section 1499.20 (d) of General Maxi- 
mum Price Regulation, incorporated by reference into 
Maximum Price Regulation No. 188 by § 1499.151, defines 
the word “delivered” as meaning “received by the pur- 
chaser or by any carrier . . . for shipment to the pur- 
chaser” during March, 1942. Thus an article is not 


7 Respondent points to the provision in § 302 (a) of the Act, 56 
Stat. 36, to the effect that the term “sale” as used in the Act includes 
“sales, dispositions, exchanges, leases, and other transfers, and con- 
tracts and offers to do any of the foregoing,” as well as to a similar 
provision in § 1499.20 (r) of the General Maximum Price Regulation. 
But such a definition is of no assistance in determining the meaning of 
the Administrator’s use of the phrase “charged .. . for delivery” 
during March, 1942. 
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“delivered” to a purchaser during March because of the 
existence of an executory contract under which no ship- 
ments are actually made to him during that month. In 
short, the Administrator in rule (i) was concerned with 
what actually was delivered, not with what might have 
been delivered. 

Any doubts concerning this interpretation of rule (i) are 
removed by reference to the administrative construction 
of this method of computing the ceiling price. Thus in a 
bulletin issued by the Administrator concurrently with 
the General Maximum Price Regulation entitled “What 
Every Retailer Should Know About the General Max- 
imum Price Regulation,” * which was made available to 
manufacturers as well as to wholesalers and retailers, the 
Administrator stated (p. 3): “The highest price charged 
during March 1942 means the highest price which the re- 
tailer charged for an article actually delivered during that 
month or, if he did not make any delivery of that article 
during March, then his highest offering price for delivery 
of that article during March.” He also stated (p. 4) that 
“Tt should be carefully noted that actual delivery during 
March, rather than the making of a sale during March, 
is controlling.” In his First Quarterly Report to Con- 
gress, the Administrator further remarked (p. 40) that 
“ “Highest price charged’ means one of two things: (1) It 
means the top price for which an article was delivered 
during March 1942, in completion of a sale to a purchaser 
of thesameclass ... (2) If there was no actual delivery 
of a particular article during March, the seller may estab- 
lish as his maximum price the highest price at which he 
offered the article for sale during that month.” Finally, 
the Administrator has stated that this position has uni- 
formly been taken by the Office of Price Administration 


8 General Maximum Price Regulation, Bulletin No. 2 (May, 1942). 
Maximum Price Regulation No. 188 established prices “at the identical 
level of the General Maximum Price Regulation” for articles dealt in 
during March, 1942. 7 Fed. Reg. 5873. 








418 OCTOBER TERM, 1944. 
Opinion of the Court. 325 U.S. 


in the countless explanations and interpretations given 
to inquirers affected by this type of maximum price 
determination. 

Our reading of the language of § 1499.163 (a) (2) of 
Maximum Price Regulation No. 188 and the consistent 
administrative interpretation ° of the phrase “highest price 
charged during March, 1942” thus compel the conclusion 
that respondent’s highest price charged during March for 
crushed stone was 60 cents per ton, since that was the high- 
est price charged for stone actually delivered during that 
month. The two courts below erred in their interpretation 
of this regulation and the judgment below must accord- 
ingly be reversed. 

We do not, of course, reach any question here as to the 
constitutionality or statutory validity of the regulation as 


® Respondent points to two allegedly inconsistent interpretations 
made by the Administrator: 

1. On August 20, 1942 (O. P. A. Press Release No. 564), he made 
certain statements with reference to Amendment 23 to the General 
Maximum Price Regulation, 7 Fed. Reg. 6615, allowing a different 
method of maximum price computation where general price increases 
were announced prior to April 1, 1942, and deliveries at lower prices 
were made in March under previous contracts. The provisions and 
applicability of this amendment are not in issue in this case and 
statements interpreting that amendment have no bearing here. 

2. On December 5, 1942 (O. P. A. Press Release No. 1223), he issued 
a statement interpreting Amendment 38 to the General Maximum 
Price Regulation and Amendment 3 to Maximum Price Regulation 
No. 188, 7 Fed. Reg. 10155. These amendments authorized sellers 
who made general price increases prior to April 1, 1942, to apply the 
increases to ceiling prices for goods and services delivered during March 
under long-term contracts. The Administrator’s explanation of these 
amendments, which are not presently before us, is likewise irrelevant 
in this case. 

Indeed, the fact that the Administrator found it necessary to make 
such amendments is some evidence that under the rules here in issue 
the price established under a previous contract is the maximum price 
if that was the highest price for goods actually delivered during March, 
1942. 
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we have construed it, matters that must in the first instance 
be presented to the Emergency Court of Appeals. Lock- 
erty v. Phillips, 319 U.S. 182; Yakus v. United States, 321 
U.S. 414, 427-431. Nor are we here concerned with any 
possible hardship that the enforcement of the 60-cent price 
ceiling may impose on respondent. Adequate avenues for 
relief from hardship are open to respondent through the 
provisions of § 2 (c) of the Act and § 1499.161 of the 
regulation. 

Reversed. 


Mr. Justice Roserts thinks the judgment should be 
affirmed for the reasons given in the opinion of the Circuit 
Court of Appeals, 145 F. 2d 482. 





WALLING, ADMINISTRATOR OF THE WAGE AND 
HOUR DIVISION, U. S. DEPARTMENT OF 
LABOR, v. YOUNGERMAN-REYNOLDS HARD- 
WOOD CO., INC. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH 
CIRCUIT. 


No. 955. Argued May 1, 1945.—Decided June 4, 1945. 


1. In a proceeding brought by the Administrator to enjoin alleged 
violations of the Fair Labor Standards Act, the District Court did 
not abuse its discretion in refusing to enjoin the employer’s use of 
a method of wage payments which the employer had abandoned 
on the day before the trial—where the court found no evidence of 
intent to resume use of such method of payments, nor of willful 
violation of the Act, nor of intent to violate the Act in future. 
P. 421. 

2. The regular rate contemplated by §7 (a) of the Fair Labor Stand- 
ards Act refers to the hourly rate actually paid the employee for 
the normal, non-overtime workweek for which he is employed. In 
the case of piece work wages, this regular rate is the quotient of the 
amount received during the week divided by the number of hours 
worked. P. 424. 
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3. The regular rate by its very nature must reflect all payments which 
the parties have agreed shall be received regularly during the work- 
week, exclusive of overtime payments. The determination of this 
rate is a matter of mathematical caleulation and is unaffeeted by any 
designation of a contrary “regular rate” in the wage contracts. 
P. 424. 

4. Wage agreements between a lumber manufacturer and employees 
engaged as stackers provided for compensation at a “regular rate” 
of 35 cents per hour and one and one-half times that rate for over- 
time, with a guaranty of 70 cents per 1,000 board feet of lumber 
ricked and 80 cents stacked. The guaranteed piece rate would re- 
sult in an average hourly rate of 59 cents for a normal, non-overtime 
workweek. Held that the wage agreements, so far as they failed to 
provide for overtime compensation of one and one-half times the 
regular rate actually received, which in this instance would equal 
the average hourly rate of 59 cents, violated §7 (a) of the Fair 
Labor Standards Act. P. 425. 

The individual regular rate which must be used will depend upon 
the number of hours worked and the wages received by each stacker 
during the particular workweek in question; but such a rate is the 
one that must enter into any calculations of overtime payments due 
under §7 (a). 

5. Walling v. Belo Corp., 316 U.S. 624, is not authority for fixing by 
contract a “regular rate” wholly unrelated to payments which the 
employees actually and normally receive each week. P. 426. 

145 F. 2d 349, reversed. 


CERTIORARI, 324 U. S. 837, to review the affirmance of a 
judgment dismissing a suit by the Administrator to enjoin 
alleged violations of the Fair Labor Standards Act. 


Mr. Douglas B. Maggs, with whom Assistant Solicitor 
General Hugh B. Cox, Messrs. Irving J. Levy, Ralph F. 
Fuchs and Archibald Coz were on the brief, for petitioner. 


Mr. Fred 8. Ball, Jr. for respondent. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


The respondent corporation manufactures lumber for 
shipment in interstate commerce, employing various men 
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to pick up and stack boards. Prior to the trial in this 
case these stackers were compensated at agreed piece rates 
per thousand board feet ricked or stacked. The Adminis- 
trator of the Wage and Hour Division of the Department 
of Labor brought suit to enjoin alleged violations of the 
overtime and record-keeping provisions of the Fair Labor 
Standards Act of 1938* in connection with these stackers. 
On the day before the commencement of the trial in the 
District Court the respondent ceased to use the allegedly 
illegal mode of piece rate compensation and entered into 
new and more elaborate wage agreements with the stack- 
ers. Following the trial the District Court dismissed the 
complaint and the Fifth Circuit Court of Appeals affirmed 
the judgment. 145 F. 2d 349. We granted certiorari be- 
cause of important questions as to whether the new wage 
agreements comply with the requirements of § 7 (a) of the 
Act. 

First. The District Court found that even though the 
former piece rate agreements be considered unlawful the 
respondent had no apparent intention of resuming their 
use. It also found no willful intention on the part of the 
respondent to violate the Act and no evidence of any inten- 
tion of future violations. It therefore felt that there was 
no necessity for an injunction. While “voluntary discon- 
tinuance of an alleged illegal activity does not operate to 
remove a case from the ambit of judicial power,’ Walling 
v. Helmerich & Payne, 323 U.S. 37, 43, it may justify a 
court’s refusal to enjoin future activity of this nature when 
it is combined with a bona fide intention to comply with 
the law and not to resume the wrongful acts. Cf. United 
States v. United States Steel Corp., 251 U.S. 417, 445. We 
cannot say, therefore, that the District Court abused its 
discretion in refusing to enjoin the abandoned method 
of wage payments. 


1 §2 Stat. 1060, 29 U.S.C. § 201 et seq. 
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At the same time, however, the validity of the new 
wage agreements was also at stake. These agreements on 
their face contemplated future hourly payments at reg- 
ular and overtime rates as well as additional piece rate 
payments. Since the Administrator’s complaint alleged 
generally that the respondent was violating §§ 7 and 15 
(a) (2) by employing its stackers on a piece work basis 
for more than 40 hours a week without compensating them 
for overtime at one and one-half times the regular rate, 
the question as to whether the new contracts satisfied 
§ 7 (a) was properly in issue. Upon proof that these new 
provisions did not comply with § 7 (a) the Administra- 
tor was therefore entitled to an injunction absent any 
recognized mitigating factor. Evidence on this matter 
was introduced at the trial and the two courts below con- 
sidered the contracts thoroughly, predicating their judg- 
ments in part upon the belief that the agreements did 
comply with §7 (a). We accordingly turn to a considera- 
tion of that question. 

Second. For approximately six months immediately 
preceding the trial the stackers were paid piece rates 
of 60 cents per thousand board feet ricked and 70 cents 
per thousand board feet stacked. During this period they 
earned at these rates an average of 51 cents an hour. 
Under the new contracts made on the day before the trial, 
however, they were compensated according to the follow- 
ing provisions: 

“The basic or regular rate of pay is 35 cents per hour 
for the first forty hours each week and for time over 
forty hours each week the pay shall not be less than one 
and one-half times such basic or regular rate above men- 
tioned with a guaranty that the employee shall receive 
weekly for regular time and for such overtime as the 
employee may work a sum arrived at as follows: 

“The amount of stacking done by said employee shall 
be figured on the basis of 80 cents per thousand board 
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feet of lumber for flat stacking and 70 cents per thousand 
board feet of lumber ricked.” 

Using by way of illustration the labor performed and 
the hours worked during the six-month period preceding 
the trial, the Administrator points out that under the 
new guaranteed piece rates of 70 and 80 cents per thou- 
sand the stackers would earn an average of about 59 cents 
an hour for all hours actually worked, including those in 
excess of the statutory maximum. On the basis of the 
contract “regular rate” of 35 cents an hour,’ on the other 
hand, the excess hours would yield the stackers only 5214 
cents hourly. It is thus apparent that the guaranteed 
piece rates would yield greater returns on an hourly basis 
for both regular and overtime work and that they would 
actually be the rates paid. ’ 

The respondent argues that these contract provisions 
satisfy § 7 (a) since they provide for a “regular rate” of 
35 cents an hour and for payment of one and one-half times 
that rate, or 521% cents, for all overtime hours. Inas- 
much as the Act does not forbid incentive pay or compen- 
sation above and beyond the statutory requirements it is 
urged that the additional payments resulting from the 
operation of the guaranteed piece rates are unaffected in 
any way by § 7 (a). We cannot agree, however, that 
this scheme of compensation is obedient to this statutory 
mandate. 

Under § 7 (a) an employer is required to compensate 
his employees for all hours in excess of 40 at not less than 
one and one-half times the regular rate at which they 
are employed. Thus by increasing the employer’s labor 
costs by 50% at the end of the 40-hour week and by giv- 
ing the employees a 50% premium for all excess hours, 
§ 7 (a) achieves its dual purpose of inducing the employer 


2 At the time these contracts were made the minimum wage for 
the timber products industry had been fixed at 35 cents an hour in 
an order issued by the Administrator. 

664818°—46——31 








424 OCTOBER TERM, 1944. 


Opinion of the Court. 325 U.S. 


to reduce the hours of work and to employ more men and 
of compensating the employees for the burden of a long 
workweek. Overnight Motor Co. v. Missel, 316 U. S. 
572, 577-578; Walling v. Helmerich & Payne, supra, 40; 
Jewell Ridge Coal Corp. v. Local No. 6167, ante, 
pp. 161, 167. 

The keystone of § 7 (a) is the regular rate of compen- 
sation. On that depends the amount of overtime pay- 
ments which are necessary to effectuate the statutory 
purposes. The proper determination of that rate is 
therefore of prime importance. 

As we have previously noted, the regular rate refers to 
the hourly rate actually paid the employee for the normal, 
non-overtime workweek for which he is employed. Wal- 
ling v. Helmerich & Payne, supra, 40; United States v. 
Rosenwasser, 323 U.S. 360, 363. In the case of piece work 
wages, this regular rate coincides with the hourly rate 
actually received for all hours worked during the par- 
ticular workweek, such rate being the quotient of the 
amount received during the week divided by the number 
of hours worked. See Overnight Motor Co. v. Missel, 
supra, 580. As long as the minimum hourly rates estab- 
lished by § 6 are respected, the employer and employee 
are free to establish this regular rate at any point and in 
any manner they see fit. They may agree to pay com- 
pensation according to any time or work measurement 
they desire. United States v. Rosenwasser, supra. “But 
this freedom of contract does not include the right to 
compute the regular rate in a wholly unrealistic and arti- 
ficial manner so as to negate the statutory purposes.” 
Walling v. Helmerich & Payne, supra, 42. The regular 
rate by its very nature must reflect all payments which 
the parties have agreed shall be received regularly during 
the workweek, exclusive of overtime payments. It is not 
an arbitrary label chosen by the parties; it is an actual 
fact. Once the parties have decided upon the amount of 
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wages and the mode of payment the determination of the 
regular rate becomes a matter of mathematical computa- 
tion, the result of which is unaffected by any designation 
of a contrary “regular rate” in the wage contracts. 

Here it is established that under the new wage agree- 
ments the stackers will receive 70 or 80 cents per thousand 
board feet ricked or stacked. Translated to an hourly 
basis this means that they will receive approximately 59 
cents per hour for both regular and overtime hours.* That 
amount is guaranteed them under the terms of the con- 
tracts and accurately mirrors all payments that they nor- 
mally will receive from the respondent during the work- 
week. This 59-cent figure is therefore the average regular 
rate at which the stackers are employed. The individual 
regular rate which must be used depends, of course, upon 
the number of hours worked and the wages received by 
each stacker during the particular workweek in question. 
But such a rate is the one that must enter into any cal- 
culations of overtime payments due under $7 (a). Inso- 
far as the wage agreements failed to provide for the 
payment of one and one-half times this regular rate for 
all overtime hours, they plainly violated the requirements 
of § 7 (a). 

The 35-cent per hour “regular rate” fixed by the con- 
tracts is obviously an artificial one, however bona fide it 
may have been in origin. Except in the extremely un- 
likely situation of the piece work wages falling below a 
35-cent per hour figure, this “regular rate” is never 
actually paid. In the normal case where the stackers earn 
more than 35 cents per hour on the piece rate basis during 
non-overtime hours, they are guaranteed this higher figure 
and are actually so compensated. And even when the 


8 This 59 cents an hour average is based upon a six-month study 
of work actually done by the stackers and there is no substantial 
basis for assuming that it is incorrect or that the average is likely 
to vary appreciably in the future. 
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stackers work overtime they actually receive at the pres- 
ent time an average of 59 cents an hour under the guar- 
anteed piece rate system rather than one and one-half 
times the 35-cent “regular rate.” 

The 35-cent figure thus does not constitute the hourly 
rate actually paid for the normal, non-overtime workweek. 
Nor is it used as the basis for calculating the compensation 
received for overtime labor. It is not in fact the regular 
rate under any normal circumstances. And reliance upon 
it to prove compliance with §7 (a) only allows respond- 
ent to escape completely the burden of a 50% premium 
for the hours so worked and prevents the stackers from 
receiving the benefits of such a premium as Congress 
intended. Thus by a mere label respondent would be 
enabled to nullify all the purposes for which § 7 (a) was 
created. We are unable to perceive any reason for sanc- 
tioning that result. 

This Court’s decision in Walling v. Belo Corp., 316 U.S. 
624, lends no support to respondent’s position. The par- 
ticular wage agreements there involved were upheld be- 
cause it was felt that in fixing a rate of 67 cents an hour 
the contracts did in fact set the actual regular rate at 
which the workers were employed. The case is no author- 
ity, however, for the proposition that the regular rate may 
be fixed by contract at a point completely unrelated to 
the payments actually and normally received each week 
by the employees. 

The judgment of the court below is reversed with direc- 
tions to remand the case to the District Court for further 
proceedings consistent with this opinion. 

Reversed. 


For opinions of Mr. Justice FRANKFURTER, concurring, 
see post, p. 433; and Mr. Cuter Justice STONE, dissenting, 
see post, p. 434. 
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A wage agreement, arrived at by collective bargaining, provided for 
compensation at a specified base rate or “regular rate.” On “time 
studied” jobs, “incentive bonuses” or “piecework earnings” normally 
resulted in employees receiving compensation, exclusive of overtime 
payments, at a rate higher than the base rate. The hourly rate 
actually paid on many jobs not “time studied” was at least 20% 
higher than the base. Held: 

1. As to employees who received hourly rates higher than the 
base rate, the computation of overtime on the basis of such rate 
rather than on the rate actually received violated §7 (a) of the 
Fair Labor Standards Act. P. 430. 

2. As to employees who received incentive bonuses, such pay- 
ments must enter into the computation of the statutory regular rate 
for purposes of the overtime provisions of §7 (a), regardless of any 
contract provision to the contrary. P. 431. 

3. Where, as here, the facts do not permit it, the Court cannot 
arbitrarily divide bonuses or piece-work wages into regular and over- 
time segments, thereby creating artificial compliance with § 7 (a). 
P. 482. 

4. It is not sufficient that the employer pays for overtime a 
premium which makes the overtime rate somewhat higher than the 
piece-work earnings per hour; section 7 (a) requires that that 
premium be not less than 50° of the actual hourly rate received 
from all regular sources. P. 432. 

5. Where the correct overtime compensation cannot be deter- 
mined until after the regular payday, §7 (a) requires only that the 
employee receive such compensation as soon as convenient or prac- 
ticable under the circumstances. P. 432. 

145 F. 2d 589, reversed. 


CERTIORARI, 324 U. S. 837, to review the reversal of an 
order of the District Court, 54 F. Supp. 326, enjoining 
violations of the Fair Labor Standards Act. 
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Mr. Irving J. Levy, with whom Assistant Solicitor Hugh 
B. Cox, Messrs. Ralph F. Fuchs, Douglas B. Maggs and 
Archibald Coz were on the brief, for petitioner. 


Mr. Leo Mann, with whom Messrs. Louis Quarles and 
Mazwell H. Herriott were on the brief, for respondent. 


Mr. Justice Murpny delivered the opinion of the 
Court. 


Here, as in Walling v. Youngerman-Reynolds Hard- 
wood Co., ante, p. 419, we are concerned with the problem 
of whether a particular type of wage agreement meets the 
requirements of Section 7 (a) of the Fair Labor Standards 
Act of 1938." 

Respondent is a Wisconsin corporation engaged in pro- 
ducing electrical products for interstate commerce. About 
one-half of respondent’s production employees, called 
incentive or piece workers, are involved in this case. 

As a result of collective bargaining by their union, these 
employees entered into a collective agreement with re- 
spondent whereby they are each paid a basic hourly rate 
plus an “incentive bonus” or “piecework earnings.” The 
various jobs performed by these incentive workers are 
“time studied” by the management. The time which the 
job is shown to consume is multiplied by a “standard earn- 
ing rate’ * per unit of time. The amount so obtained is 
known as the “price” placed on that job. When an em- 
ployee is given work on a job that has been so priced, he 
receives a job card bearing the price. 

The worker is paid his agreed base or hourly rate (rang- 
ing from 55 cents to $1.05 per hour) for the time which 


152 Stat. 1060, 29 U.S. C. § 201 et seq. 

?The “standard earning rate” is the hourly rate of pay which 
workers in the Milwaukee, Wisconsin, district receive for that type 
of work. This “standard earning rate” is not the base rate of any 
worker in respondent’s plant, nor is it the average hourly earned 
rate of any worker. 
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he takes to perform the job. If the job price exceeds this 
base pay, he ultimately receives the difference between the 
two amounts. The excess of the job price over the hourly 
earnings is known as an “incentive bonus” or “piecework 
earnings.” Thus the sooner a job is completed the greater 
will be this incentive bonus. When the job price is smaller 
than the hourly earnings the employee receives only the 
hourly rate for the time worked, being assured of that rate 
regardless of his efficiency or speed. About 98.5% of the 
incentive workers, however, work with sufficient efficiency 
and speed to earn compensation over and above their base 
pay. These incentive bonuses were found by the District 
Court to form about 22% of the total compensation re- 
ceived each pay-day by these workers, exclusive of over- 
time payments, although respondent claims that the 
bonuses vary from 5% to 29% of each payroll. 

On many jobs which have not been “time studied” the 
respondent has agreed to pay, and does pay, each incentive 
worker an hourly rate at least 20% higher than his basic 
hourly rate. And when an incentive worker is temporarily 
assigned to “non-incentive” work he is paid at least 20% 
more than his basic hourly rate. Moreover, vacation pay 
is based on an employee’s average hourly straight time 
earnings over a three-month period and not on his base 
rate. 

These incentive workers frequently work in excess of 
the statutory maximum workweek. For these extra hours 
they receive a premium of 50% of the basic hourly rate, 
which does not reflect the incentive bonuses received. 
Likewise, when incentive workers are working on jobs 
that have not been “time studied” or are temporarily 
doing “non-incentive’ work they receive overtime pay 
on the basis of their basic hourly rates rather than on the 
20% higher hourly rates actually paid them during the 
non-overtime hours. 

The Administrator of the Wage and Hour Division of 
the Department of Labor brought this action to compel 
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the respondent to comply with the provisions of §7 (a) 
of the Act. In defense, respondent pointed to the provi- 
sion in the collective contract to the effect that “the parties 
agree that, for all purposes, the regular rate of pay at 
which each employee who participates in an incentive plan 
is employed, is the base rate of each such employee.” The 
District Court held that the respondent was violating the 
Act by excluding from the computation of overtime the 
piece rate actually paid. 54 F. Supp. 326. The Seventh 
Circuit Court of Appeals reversed that judgment by a 
divided vote. 145 F. 2d 589. 

Our attention here is focused upon a determination of 
the regular rate of compensation at which the incentive 
workers are employed. To discover that rate, as in the 
Youngerman-Reynolds case, we look not to contract no- 
menclature but to the actual payments, exclusive of those 
paid for overtime, which the parties have agreed shall be 
paid during each workweek. 

It is evident that all the incentive workers receive a 
guaranteed basic hourly pay as a minimum. As to those 
who receive no regular additional payments during their 
non-overtime hours the respondent complies fully with § 7 
(a) by paying them one and one-half times the basic 
hourly rate for all overtime hours. But the vast majority 
of the employees do receive regular though fluctuating 
amounts for work done during their non-overtime hours 
in addition to their basic hourly pay. 

(1) Those who receive hourly rates at least 20% higher 
than their guaranteed base rates clearly are paid a regular 
rate identical with the higher rate and the failure of 
respondent to pay them for overtime labor on the basis 
of such a rate is a plain violation of the terms and spirit of 
§ 7 (a). No contract designation of the base rate as the 
“regular rate” can negative the fact that these employees 
do in fact regularly receive the higher rate. To compute 
overtime compensation from the lower and unreceived rate 
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is not only unrealistic but is destructive of the legislative 
intent. A full 50% increase in labor costs and a full 50% 
wage premium, which were meant to flow from the opera- 
tion of § 7 (a), are impossible of achievement under such 
a computation. 

(2) Those who receive incentive bonuses in addition to 
their guaranteed base pay clearly receive a greater regular 
rate than the minimum base rate.’ If they received only 
piece work wages it is indisputable that the regular rate 
would be the equivalent of the translation of those wages 
into an hourly rate. United States v. Rosenwasser, 323 
U.S. 360. It follows that piece work wages forming only a 
part of the normal weekly income must also be an ingre- 
dient of the statutory regular rate. Piece work wages do 
not escape the force of § 7 (a) merely because they are paid 
in addition to a minimum hourly pay guaranteed by con- 
tract. Indeed, from another viewpoint, the incentive em- 
ployees so compensated are in fact paid entirely on a piece 
work basis with a minimum hourly guaranty.‘ The con- 
clusion that only the minimum hourly rate constitutes the 
regular rate opens an easy path for evading the plain 


3 This is shown by the following example. An incentive worker is 
assigned a basic rate of $1 an hour and works 50 hours a week on 15 
“time studied” jobs that have each been given a “price” of $5. He 
completes the 15 jobs in the 50 hours. He receives $50 basic pay 
plus $25 incentive pay (the difference between the base pay and 15 
job prices). In addition, the worker receives $5 extra for the 10 over- 
time hours. This is computed on the basis of 50% of the $1 base rate, 
or 50 cents an hour premium. Actually, however, this worker re- 
ceives compensation during the week at the actual rate of $1.50 an 
hour ($75 divided by 50 hours) and the overtime premium should be 
computed on that basis, giving the worker a premium of 75 cents an 
hour or $7.50 for the 10 overtime hours. 

* Thus, in the example given in footnote 3, the worker earns $75 
during the week exclusive of the overtime premium. This $75 may 
be considered either (1) the amount received for completing the 15 
“priced” jobs with a $50 minimum guaranty or (2) the sum of the 
$50 hourly pay and the $25 piece work pay. 
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design of § 7 (a). We cannot sanction such a patent 
disregard of statutory duties. 

In this instance 98.5% of the incentive employees re- 
ceive incentive bonuses in addition to their guaranteed 
hourly wages, demonstrating that such bonuses are a nor- 
mal and regular part of their income. Once the parties 
agree that these employees should receive such piece work 
wages, those wages automatically enter into the computa- 
tion of the regular rate for purposes of § 7 (a) regardless 
of any contract provision to the contrary. Moreover, 
where the facts do not permit it, we cannot arbitrarily 
divide bonuses or piece work wages into regular and over- 
time segments, thereby creating an artificial compliance 
with § 7 (a). 

It matters not how significant the basic hourly rates may 
be in determining the compensation in situations where 
incentive bonuses are not paid. When employees do earn 
more than the basic hourly rates because of the operation 
of the incentive bonus plan the basic rates lose their sig- 
nificance in determining the actual rate of compensation. 
Nor is it of controlling importance that the respondent 
now pays a premium for overtime employment so as to 
make the overtime rate somewhat above the piece work 
earnings per hour.’ Until that premium is 50% of the 
actual hourly rate received from all regular sources, § 7 (a) 
has not been satisfied. 

Respondent also points to the fact that the incentive 
bonuses are often not determined or paid until weeks or 
even months after the semi-monthly pay-days, due to the 
nature of the “priced” jobs. But § 7 (a) does not require 
the impossible. If the correct overtime compensation can- 
not be determined until some time after the regular pay 
period, the employer is not thereby excused from making 
the proper computation and payment. Section 7 (a) 


5 The overtime rate now paid amounts to about one and one-third or 
one and one-fourth the regular hourly rate of actual earnings. 
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requires only that the employees receive a 50% pre- 
mium as soon as convenient or practicable under the 
circumstances. 
The judgment of the court below is reversed and that 
of the District Court is affirmed. 
Reversed. 


Mr. Justice FRANKFURTER, concurring. 


The Fair Labor Standards Act, 52 Stat. 1060, 29 U.S.C. 
§ 201 et seq., does not prohibit employment at piece-work 
rates. It merely requires that piece-work earnings be con- 
verted to an hourly basis for determining the minimum 
and overtime requirements of that Act. United States v. 
Rosenwasser, 323 U. 8. 360. Nor does the Act bar an 
agreement establishing an hourly “regular rate” that does 
not fall short of the statutory minimum even though it be 
complicated by a guaranteed weekly lump sum wage 
adapted to the circumstances of a particular employment, 
provided it is not a mere artifice unrelated to wage-earn- 
ing actualities. Walling v. Belo Corp., 316 U. S. 624; 
Walling v. Helmerich & Payne, 323 U.S. 37. Accordingly, 
the Fair Labor Standards Act does not preclude a wage 
agreement whereby piece-rate payments are related, fairly 
and not evasively, partly to regular hours of work and 
partly to overtime. Piece rates need not necessarily be so 
adjusted that they cannot fairly be designed as part of 
the overtime but must necessarily help “load” the regular 
hourly wage. 

But a properly apportioned overtime function for piece 
work should be clearly indicated as such in the employ- 
ment contract. No doubt a law which, while covering 
piece rates, speaks in terms of hourly rates presents diffi- 
culties both for those charged with the law’s enforcement 
and for those under duty to obey it. But if a wage agree- 
ment is to escape the obvious arithmetic way of calcu- 
lating hourly rates based on piece-work rates, by dividing 
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the total earnings by the hours worked, it is not too much 
to require that the function of piece rates as an overtime 
factor, if such they be, be clearly formulated. The con- 
tract should leave no such dubiety as to the role of the 
piece rate to the regular hourly rate as the two arrange- 
ments before us. It should not be left to courts to work 
out a hypothetical mathematical interpretation which, if 
it corresponded with the actual arrangement, could satisfy 
the statute. ' 


Mr. Curer JuSTIce STONE, dissenting. 


I think the judgment in both these cases should be 
affirmed as to all piece work employees and in No. 956 
the judgment should be reversed only as to employees 
working exclusively on the hourly wage basis. 

The respondent in each of these cases has entered into 
a wage contract with its employees, which places in their 
pay envelopes a weekly wage in excess of the minimum 
hourly wage rate which the Fair Labor Standards Act 
prescribes for the work week of forty hours and the addi- 
tional overtime hours which they work in each week. 
There is no contention that the contracts were not en- 
tered into fairly and in a good faith effort to satisfy all 
the requirements of the law and to provide the employees 
with a wage higher than the prevailing rate of pay for 
like hours of work, with time and a half for overtime. The 
contract involved in No. 956 was the result of collective 
bargaining between the respondent employer and the 
C. I. O. Union of its employees. Both employers and 
employees desire to continue the contracts, the employers 
because the employees are satisfied and labor disputes will 
consequently be avoided, the employees because they 
receive a larger wage than if they worked at prevailing 
hourly rates of pay with time and a half for overtime as 
the statute prescribes. 

Under each contract the employees receive for the first 
forty hours of the work week a guaranteed minimum 
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hourly wage which is equal to or greater than the min- 
imum wage prescribed by the statute. For overtime they 
receive one and one-half times the hourly wage and in 
addition a bonus, the amount of which is dependent upon 
the amount of piece work which they do during the work 
week. The bonus constitutes an addition to the hourly 
wage, both regular and overtime, so that in fact the com- 
pensation both for time and overtime is greater than the 
statute requires. The only question involved in either 
case is whether there is anything in the Fair Labor Stand- 
ards Act which compels the bonus payment to be added 
to the stipulated time and overtime hourly wage in any 
different proportions than the wage itself is distributed. 

The Government concedes that the statute does not 
require respondents to put their piece workers on hourly 
wage rates and that they may continue to pay piece work 
rates and comply with § 7 of the Fair Labor Standards 
Act, provided only that piece work earnings be “translated 
or reduced by computation to an hourly basis for the sole 
purpose of determining whether the statutory require- 
ments have been fulfilled.” Such is the effect of our deci- 
sion in United States v. Rosenwasser, 323 U.S. 360, 364. 

The method of translation urged by the Government 
and adopted by the Court is to ascertain the average 
hourly rate of pay by dividing the total weekly piece work 
wage by the number of hours worked. The hourly rate 
thus obtained, multiplied by the total number of hours 
worked per week, plus one-half of the hourly rate multi- 
plied by the number of work hours in excess of forty will, 
it is said, give the weekly wage which the Fair Labor 
Standards Act requires respondents to pay to their piece 
work employees. The adoption of this method in the 
present cases requires the payment of an additional 
amount as overtime compensation which, according to the 
Court’s theory, is not compensated by the weekly piece 
work wage, however high it may be. 
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This conclusion is based on two mistaken assumptions. 
One is that the weekly piece work wage, however high, 
cannot be taken to include any of the wage differential 
which the Act requires to be paid for overtime hours. The 
other is that the statute requires that the employer, who 
pays to his piece time employees a lump sum weekly wage 
more than enough to pay the hourly minimum rate plus 
time and a half for overtime, must nevertheless treat the 
total wage as comprising only the hourly wage paid for all 
the hours worked, without including anything for over- 
time. In short, the contention is that the statute requires 
the distribution of the piece work bonus between the first 
forty hours worked and the overtime hours in such propor- 
tions as would violate the statutory requirement for the 
payment of an increased rate for the overtime hours. It 
thus excludes the possibility that the bonus could be dis- 
tributed in proportions which would compensate the first 
forty hours at any hourly wage above the minimum statu- 
tory requirement and compensate for the overtime hours 
at one and one-half times that rate. 

To ascertain whether the piece work rate can be lawful 
compensation for time and overtime for which it is paid, 
the Court, like the Government, starts with the assump- 
tion that it is unlawful, not because it is inadequate in 
amount but because the bonus was either not intended to 
be or cannot be taken to be an appropriate increase in the 
guaranteed overtime compensation, as well as an increase 
in the guaranteed, regular hourly rate of pay. By assum- 
ing that a wage, ample to satisfy minimum demands of the 
statute for time and overtime, is nevertheless intended to 
violate the statute by adding all of the bonus to the aver- 
age hourly wage alone, the conclusion is reached that no 
increase in overtime compensation has been paid from 
the bonus. The wage must therefore be correspondingly 
increased in order to give added compensation for 
overtime. 
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Undoubtedly one could translate a piece work wage into 
an hourly rate which would violate the statute by treating 
the piece work wage as compensating for the hourly rate 
without time and a half for overtime. But that has not 
been done by the parties here. Such is not the necessary 
effect of the bonus payment, and there is no ground for 
assuming that such was intended. The fact that the 
bonus is to be added to a guaranteed minimum hourly rate 
for both time and overtime would seem to establish the 
contrary. Certainly no employee under such a contract 
could doubt that its purpose and function is to pay him 
for time and overtime at a rate above the statutory mini- 
mum. Even though the bonus payments were not thus 
labeled, where a lawful end may be attained by a lawful 
means we are not free to assume that it was attained by 
unlawful means. 

The purpose of the Fair Labor Standards Act was to 
insure to every worker to whom it applies a minimum 
hourly wage and a fifty percent higher wage for his over- 
time hours. It was not to force increases in wages paid 
for time and overtime which are already above the stat- 
utory minimum. One may search the statute and its 
legislative history in vain for any hint that employers 
who, like respondents, are paying in excess of the statu- 
tory minimum wage for time and overtime, are compelled 
to increase the wage merely because they have failed to 
label the pay envelope as containing the wage for both 
time and overtime. 

The fallacy of the position now taken becomes apparent 
at once upon comparison of the following examples, in 
each of which the employee works fifty hours a week, ten 
of which being overtime must under the statute be com- 
pensated at an hourly wage rate of one and a half times 
that paid for the first forty hours. 

Example 1: “The employee works upon an hourly basis 
at the rate of $1.00 per hour. His wage, as the statute 
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commands, would be $40.00 for the first forty hours of 
his employment and $15.00 for the ten hours of overtime 
at the statutory rate of one and one-half times the agreed 
hourly rate, making a total weekly wage of $55.00. 

Example 2: The employment contract, as in the pres- 
ent cases, provides that the employer guarantee the pay- 
ment of a fixed minimum hourly rate of pay equal to or 
greater than the statutory minimum plus one and a half 
times that rate for overtime, plus such additional amount 
as the employee may earn on a piece work rate. If the 
guaranteed hourly rate were $1.00 an hour, and the em- 
ployee’s earnings at the piece work rate were $66.00, his 
wage would be the weekly guaranteed minimum of $55.00 
plus the $11.00 piece work bonus at the piece work rate, 
or $66.00 in all. His weekly wage on the hourly basis 
would be calculated as follows: 


Minimum $1.00 per hour for forty hours........ $40. 00 
Bonus addition 20¢ per hour for forty hours..... 8. 00 
Guaranteed minimum overtime $1.50, ten hours. 15.00 
Bonus addition for overtime 30¢ an hour for ten 
EP ee Te eee 3. 00 


WO 6b: 6a si awewenrnsscasscecnneenens $66. 00 * 


It will be noted from Example 2 that the weekly piece 
work wage is sufficient in amount when “translated or 
reduced by computation” to pay an hourly rate of $1.20 
an hour for the first forty hours of work and $1.80 an hour 
for the remaining ten hours of overtime. The statute, see 
§ 7, requires no more. 

In Example 2, the guaranteed rate of $1.00 per hour 
and $1.50 per hour for overtime would satisfy every statu- 


‘Tf a equals the hourly rate the following formula would apply to 
the fifty hour week in which the piece work wage is $66.00: 
40a+ (11a X 10) =$66.00 
55a= 66.00 
a= $1.20, the hourly rate for forty hours. 
144a=$1.80, the hourly rate for overtime hours. 
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tory requirement, even though no bonus were added to 
the weekly wage. It seems plain that the addition of the 
bonus does not involve the payment of an unlawful wage 
or any omission to pay the lawful wage. If the employer 
and employee can lawfully agree to work for $1.20 an 
hour for the first forty hours and for $1.80 per hour for the 
additional ten overtime hours, making $66.00, the weekly 
piece work rate, I can find nothing in the Fair Labor 
Standards Act or in the principles of fair dealing and 
common sense to forbid a contract by which the employee 
is paid the sum of $66.00 for a week’s work of fifty hours, 
or any larger amount, for piece work done in the period of 
fifty hours. 

No basis is suggested for saying that the employer in 
satisfying the overtime requirements of the statute must 
distribute a lump sum weekly piece work wage between 
the wage payable for the first forty hours and that paid for 
overtime in such proportions as to render the wage con- 
tract illegal rather than in proportions which express the 
required statutory time and overtime wage relationship 
of one to one and one-half. There is nothing in the stat- 
ute requiring the wage contract, the pay envelope, or the 
pay roll to designate separately the part of the weekly 
wage which is for the forty hours regular time and that. 
portion which is paid for the additional hours of overtime. 
It is enough that the weekly wage is that mutually agreed 
upon in good faith, that it is intended to pay for time and 
overtime, and that it is sufficient in amount to pay for the 
first forty hours at a rate above the minimum wage pre- 
scribed by the statute and to pay for the overtime at one 
and one-half times that rate. 

When, as here, the wage contract guarantees an hourly 
wage with one and a half times that rate for overtime, it 
is obviously just and reasonable and in conformity to the 
statute to divide the piece work bonus between the regular 
hours of work and the overtime hours in the same pro- 

664818°-46-——32 
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portions. Under the formula adopted by the Court the 
employer could pay no piece work rate high enough to 
dispense with what is thought to be the requirement to 
increase the weekly wage in order to pay the wage differ- 
ential for overtime for which, by hypothesis, no piece work 
rate of pay compensates. Thus a piece work rate which 
would pay to the employee a weekly wage sufficient to pay 
several times the minimum hourly rate prescribed by the 
statute for time and overtime would not be lawful with- 
out a wage increase to compensate for the overtime. De- 
spite the Government’s assurance that the statute does 
not preclude employment on piece work rates, and our 
decision to that effect in the Rosenwasser case, supra, the 
goal of lawfulness could never be attained by the adop- 
tion of such a rate of compensation, since the piece work 
wage, however great, can never be regarded as including 
the wage differential for overtime even though the parties 
so agree. 

All this is in flat contradiction to Walling v. Belo Cor- 
poration, 316 U.S. 624, in which we held that nothing in 
the Fair Labor Standards Act bars an employer from con- 
tracting to pay his employees minimum hourly rates for 
time plus one and a half times those rates for overtime in 
excess of the minimum statutory rates, with a lump sum 
weekly guaranty which in some weeks exceeds the wage 
at the stipulated hourly rate. There we held that the 
guaranteed weekly wage was compensation for overtime 
as well as for regular time. We decided that the contract 
contemplated that the excess of the guaranteed weekly 
wage over the stipulated minimum at the hourly rate was 
to be so distributed as to recognize the wage differential 
for overtime, in such a way as to satisfy the statutory 
requirements, even though the wage contract did not 
explicitly so declare. 316 U.S. at 632. That case is con- 
trolling here. In the present case the “regular rate,” 
within the meaning of § 7 (a) (3) of the Act, is, as in Ex- 
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ample 2, the stipulated minimum hourly rate plus a part 
of the bonus, and the bonus is, as the wage contracts have 
treated it, an addition both to the regular rate and the 
overtime rate, which the statute permits. 

Neither Overnight Motor Co. v. Missel, 316 U. 8. 572, 
nor Walling v. Helmerich & Payne, 323 U.S. 37, is appli- 
cable here. In the Missel case “there was no contractual 
limit upon the hours” which the employer could require 
the employee to work for the agreed weekly wage, and “no 
provision for additional pay in the event the hours worked 
required minimum compensation greater than the fixed 
wage,” 316 U.S. at 581. Hence the court was unable to 
say that the fixed weekly wage was intended by the parties 
to cover both base pay and fifty percent additional for the 
hours actually worked over the statutory maximum. In 
the Helmerich case, supra, no attempt was made by the 
employer to apply the asserted regular hourly rate to the 
first forty hours of the work week, the actual wage paid 
being greater. In consequence the overtime wage was 
less than one and one-half times the hourly wage in fact 
paid during the first forty hours of the work week. This 
was an obvious failure to comply with the overtime pay 
requirements of the statute. 

Even though Congress could have compelled an in- 
crease in wages above the statutory minimum for time 
and overtime in the case of all employers who pay wages 
on the piece work basis, Congress has not done so by the 
Fair Labor Standards Act or adopted any policy penal- 
izing employers who are so misguided as to add a bonus 
to a guaranteed lawful minimum hourly wage for time 
and overtime. It is not our function to prescribe wage 
standards or policies which Congress has not adopted. 


Mr. Justice Roserts joins in this opinion. 
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COMMISSIONER OF INTERNAL REVENUE v. 
DISSTON., 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE THIRD 
CIRCUIT. 


No. 589. Argued April 24, 1945—Decided June 4, 1945. 


1. Irrevocable trusts for the benefit of minors provided for accumula- 
tion of the income from each beneficiary’s share until he reached 
the age of 21; for payment of the income thereafter during his 
lifetime; and for ultimate distribution of the corpus contingently. 
The trustees were authorized to apply, during the minority of any 
beneficiary, so much of the income from his share “as may be nec- 
essary” for his support, education and comfort; and to expend 
up to 10°%% of the corpus in an “emergency.” Held that gifts to the 
trusts were of “future interests,” within the meaning of § 504 (b) 
of the Revenue Act of 1932 and applicable Treasury Regulations, so 
that in computing the gift tax the $5,000 exclusion prescribed by 
that section was not allowable. Fondren vy. Commissioner, 324 
U.8.18. P. 447. 

2. A taxpayer claiming benefit of the $5,000 exclusion in computing a 
gift tax under § 504 (b) of the Revenue Act of 1932 has the burden 
of showing that the gift to which the claim relates was not of a 
“future interest.” P. 449. 

3. In computing the gift tax pursuant to the formula prescribed by 
§ 502 of the Revenue Act of 1932, an adjustment may be made in 
the net gift figure for an earlier year, even though assessment and 
collection of a gift tax for such earlier year be barred by limita- 
tions. P. 449. 

144 F. 2d 115, reversed. 


CERTIORARI, 324 U. S. 832, to review the reversal of a 
decision of the Tax Court which sustained the Commis- 
sioner’s determination of deficiencies in gift taxes. 


Mr. J. Louis Monarch, with whom Solicitor General 
Fahy, Assistant Attorney General Samuel O. Clark, Jr., 
Messrs. Sewall Key and Robert Koerner were on the brief, 
for petitioner. 


Mr. Harold Evans for respondent. 
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Mr. Justice RuTLEDGE delivered the opinion of the 
Court. 


This case, like Fondren v. Commissioner, 324 U. S. 18, 
presents questions whether certain gifts to minors are 
gifts of “future interests in property,” within the meaning 
of the Revenue Act of 1932, c. 209, 47 Stat. 169. 

In 1936 the respondent, William D. Disston, created a 
trust for the benefit of each of his five children, three of 
whom were then minors. The total of his gifts that year 
was $71,952. The Commissioner allowed an exemption 
of $5,000 on each gift for the children and on one to his 
wife. The taxpayer also was allowed the specific exemp- 
tion of $40,000 provided by § 505 of the Revenue Act of 
1932, as amended by § 301 (b) of the Revenue Act of 
1935. The net gifts for 1936 accordingly were computed 
to be $1,952, upon which a tax was assessed and paid. 

In 1937 the taxpayer added to the corpus of the trust 
securities valued at $25,000, of which $5,000 was allocated 
to each child’s interest, including the three who were still 
minors. In 1938 he created another trust for his five chil- 
dren, the corpus consisting of undeveloped land worth 
$38,581. Two of the children still were minors. 

The two trusts were identical in all respects now ma- 
terial. The principal was divided into five equal shares, 
one for each child. The trusts were of the spendthrift 
variety. All shares of the corpus and income were to be 
free from “anticipation, assignment, pledge, or obliga- 
tions of beneficiaries,” as well as execution or attachment. 
The shares of the minors alone are now involved. Hence 
the nature of the trust as applicable to them only need be 
considered. 

The taxpayer’s son, William L. Disston, was nineteen in 
1936 when the first trust was created. As to his share the 
trustees were directed, in the Second Article, “to accumu- 
late the net income therefrom for the benefit of William 
L. Disston until he reaches the age of twenty-one years, 
at which time to pay over to him all accumulated income, 
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and thereafter to pay over to him in not less than quar- 
terly instalments the entire net income derived therefrom 
during his lifetime; provided, however, that upon his 
reaching the age of forty-five years one-half of the prin- 
cipal of his share shall be paid over to him free and dis- 
charged of all trusts; and upon further trust upon his 
death whether before or after reaching the age of forty- 
five years, to divide the principal of his share, or such por- 
tion thereof as is then held by the Trustees, among his 
then living descendants . . . in such amounts as he shall 
by will appoint, and in default of such appointment, to 
divide the same equally per stirpes,” with provision for 
division among the taxpayer’s other children and their 
descendants if no descendant of the beneficiary should 
then be living. The Article contains a proviso that if the 
taxpayer’s son should die before reaching forty-five, the 
son may appoint to his spouse for a period no longer than 
her life not more than one-half of the income from his 
share of the corpus. 

Identical provisions were made for the two minor 
daughters, except that they were to obtain only one-third 
of the corpus at age forty-five and could appoint to their 
spouses only one-third of the income. 

A subsequent paragraph provided that the trustees 
should hold the minors’ shares during their respective 
minorities, “and during such time shall apply such income 
therefrom as may be necessary for the education, comfort 
and support of the respective minors, and shall accumu- 
late for each minor until he or she reaches the age of 
twenty-one years, all income not so needed. The fore- 
going clause shall apply to minor children of the Settlor 
irrespective of the direction heretofore set forth to ac- 
cumulate all income for such minors.” 

In addition the Fourth Article, which defined the trus- 
tees’ powers, authorized them “to apply the income to 
which any beneficiary shall be entitled hereunder for the 
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maintenance, education, and support of such beneficiary 
should he or she by reason of age, illness, or any other 
cause in the opinion of the Trustees be incapable of dis- 
pensing it. Payment by the Trustees to the parent of 
any minor... shall be sufficient acquittance and dis- 
charge to the Trustees for such payment or payments.” 

Finally, the trustees were authorized to invade the 
corpus in an emergency: “To expend out of the share of 
principal from which any beneficiary may be receiving 
income under this deed of trust such sums as Trustees 
may consider to be for the best interests of such benefi- 
ciaries during illness or emergency of any kind; provided, 
however, that in no ease shall such expenditures of prin- 
cipal exceed in the aggregate ten percent (10%) of the 
value of such share of principal . . .” 

In operation the 1938 trust of unimproved realty had 
produced no net income to the time the case came before 
the Tax Court. Most of the 1936 income of the first trust, 
$288 for each minor, was paid to the mother of the bene- 
ficiaries. In 1937 partial payments of income, $94 per 
minor child, were made. The beneficiaries’ mother re- 
turned other checks to the corporate trustee in 1937, and 
one of the individual trustees, an adult child of the tax- 
payer, directed the corporate trustee thereafter to ac- 
cumulate the income of the minors. No further pay- 
ments of income were made to any child prior to his 
becoming of age. 

In determining the taxpayer’s gift tax for 1937 the 
Commissioner disallowed three $5,000 exclusions from 
the net gifts for that year on the ground that the gifts to 
the three minor children were gifts of future interests. 
For 1938 the Commissioner disallowed two $5,000 exclu- 
sions on the ground that the gifts made that year to the 
two children who were still minors were gifts of future 
interests. 

In computing the gift tax for 1937 and 1938 it was 
necessary for the Commissioner to compute the aggregate 
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sum of the net gifts for the preceding years." The Com- 
missioner, in determining the net gifts made for this pur- 
pose by the 1936 trust, adjusted the exclusions which he 
had allowed in 1936 to the extent of $5,000 for each of the 
three minors. The period of limitations for assessment 
and collection of 1936 gift taxes had run.’ 

The Tax Court upheld the Commissioner, but the 
Court of Appeals reversed, holding no future interests 
arose as a result of the gifts to the minors. Consequently 
it was unnecessary for the Court of Appeals to consider 
whether the statute of limitations barred readjustment of 
the net gift figure for 1936 or simply barred collection of 
any further gift taxes for that year. 

The guiding principles were outlined recently in Fon- 
dren v. Commissioner, 324 U.S. 18. Gifts of “future in- 
terests,” within the meaning of § 504 (b), to any person 
are not excluded from the computation of net gifts to the 
extent of the first $5,000 in value, as are present interests. 
Treasury Regulations 79 (1936 ed.), Article 11, defines 
“future interests” as interests “limited to commence in 
use, possession, or enjoyment at some future date or 
time. ...” The definition has been approved repeat- 
edly. Cf. Ryerson v. United States, 312 U.S. 405; United 
States v. Pelzer, 312 U.S. 399; Fondren v. Commissioner, 
324 U.S. 18. 


1 The formula results in a progressive rate of gift taxation, not lim- 
ited to progression within the calendar year, but extending over the 
life of the donor. The computation formula is set forth in § 502 of 
the Revenue Act of 1932: 

“The tax for each calendar year shall be an amount equal to the 
excess of — 

“(1) a tax, computed in accordance with the Rate Schedule here- 
inafter set forth, on the aggregate sum of the net gifts for such calen- 
dar year and for each of the preceding calendar years, over 

“(2) a tax, computed in accordance with the Rate Schedule, on 
the aggregate sum of the net gifts for each of the preceding calendar 
years.” 

2 See $517 (a) of the Revenue Act of 1932. 
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Clearly the corpus of the trusts falls within the defini- 
tion. Distribution to William L. Disston, for example, 
has no relation to his reaching his majority, which he has 
now attained. He must live to attain the age of forty-five 
to enable him to receive one-half of the corpus. If he does 
not reach that age, his estate receives no part of the prin- 
cipal. The recipients are an undetermined group desig- 
nated in the trust provision, among whom the beneficiary 
has a limited power of appointment. At the time of the 
gifts in 1936-1938 it was unknown who in fact would re- 
ceive this one-half interest. Obviously the enjoyment 
was postponed. 

As to the other half in William L. Disston’s share, it 
likewise was unknown who would enjoy the corpus. One 
thing only was known, that the named child could not 
enjoy it. He would continue to receive the income from 
it for his life, but the principal was not given to him. The 
possibility that in an emergency the trustees might invade 
the corpus to the extent of ten per cent for his benefit 
did not confer a present interest in that part of the prin- 
cipal. The emergency by definition was extraordinary, 
something that might or might not occur at some indefi- 
nite future time. No present, certain and continuous 
enjoyment was contemplated, nor did it materialize. 
What has been said of the one minor is true of the others. 

The question must be determined whether the trusts 
provided for a present interest in the trust income, or 
some definable portion of it. The first direction of each 
trust is to accumulate the net income until the minor 
reaches twenty-one. If that were all, it would again be 
clear that a future interest was created by the postpone- 
ment of enjoyment. A later paragraph directs the trus- 
tees, however, “to apply . . . such income therefrom as 
may be necessary for the education, comfort and support 
of the respective minors” and to accumulate the 
remainder. 
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Respondent urges that this case differs from the Fon- 
dren case in that there the trust instrument showed that 
it was not contemplated that the income would be needed 
for education and support; and the trustee was directed 
to accumulate the income unless no other funds were 
available for such purposes, whereas here there is nothing 
in the trust instrument to indicate such an intent. In 
fact, respondent argues, the trust instrument means that 
the trustees must apply an amount of the income sufh- 
cient to provide for education, comfort and support, even 
though the minor is amply cared for by his parents, his 
own efforts, or other sources of revenue, citing 1 Scott, 
Trusts, § 128.4 and other authorities. When faced with 
the fact that the history of the trust’s administration 
shows a practical construction by the trustees that sup- 
port money need not automatically be paid over, respond- 
ent urges that the terms of the trust and the nature of 
the interest granted cannot be varied by what was subse- 
quently done in administration. 

The language of the trust instruments directs that the 
income be accumulated during minority. The subse- 
quent provision for payments for maintenance and sup- 
port may be said to indicate a departure from the policy 
of accumulation only when necessary, in the reasonable 
discretion of the trustees. If that is the appropriate in- 
terpretation of the trust instruments, then little differ- 
ence from the Fondren case is involved. Even in its 
practical working, the trustees did not find the necessary 
prerequisites for a steady application of all or any ascer- 
tainable part of the income for education, support and 
maintenance. 

But, even though the trustees were under a duty to 
apply the income for support, irrespective of outside 
sources of revenue, there is always the question how 
much, if any, of the income can actually be applied for 
the permitted purposes. The existence of a duty so to 
apply the income gives no clue to the amount that will be 
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needed for that purpose, or the requirements for mainte- 
nance, education and support that were foreseeable at the 
time the gifts were made. In the absence of some indi- 
cation from the face of the trust or surrounding circum- 
stances that a steady flow of some ascertainable portion of 
income to the minor would be required, there is no basis 
for a conclusion that there is a gift of anything other than 
for the future. The taxpayer claiming the exclusion must 
assume the burden of showing that the value of what he 
claims is other than a future interest. Cf. New Colonial 
Co. v. Helvering, 292 U.S. 435. That burden has not been 
satisfied in this case. 

The question remains whether the adjustment of net 
gifts for 1936 in computing 1937 and 1988 tax liability is 
barred by the statute of limitations. As has been noted, 
§ 502 requires utilization of “the aggregate sum of the net 
gifts for each of the preceding calendar years” in the for- 
mula for computing gift tax liability. Section 517 (a) 
does not purport to bar adjustment of the net gift figure 
for that purpose, but simply prevents assessment and col- 
lection of a tax for a year barred by the statute. The 
statute does not purport to preclude an examination into 
events of prior years for the purpose of correctly deter- 
mining gift tax liability for years which are still open. 
The Tax Court and Treasury Regulations have construed 
§ 517 (a) as requiring determination of the true and cor- 
rect aggregate of net gifts for previous years.* The con- 
struction is in accord with the statutory language. 

Accordingly, the judgment is 

Reversed. 


’The pertinent Treasury Regulations 79, Article 5 provides: 
“ . . By the words ‘aggregate sum of the net gifts for each of the 
preceding calendar years’ (aside from the amount of the specific ex- 
emption deductible) is meant the true and correct aggregate of such 
net gifts, not necessarily that returned for such years and in respect 
to which tax was paid... .” See also Winterbotham v. Commis- 
sioner, 46 B. T. A. 972; Wallerstein v. Commissioner, 2 T. C. 542; 
Roberts v. Commissioner, 2 T. C. 679. 
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ALABAMA STATE FEDERATION OF LABOR et AL. 
v. McADORY et At. 


CERTIORARI TO THE SUPREME COURT OF ALABAMA, 
No. 588. Argued April 3, 4, 1945.—Decided June 11, 1945. 


1. The Bradford Act (Alabama Laws of 1943, No. 298) is a com- 
prehensive enactment regulating the activities and affairs of labor 
organizations having members who are employed in Alabama. 
Section 7 requires every labor organization “functioning” or “desir- 
ing to function” within the State to file a copy of the constitution 
and by-laws of its own and any parent organization, and to file 
annually a report giving prescribed information. The section 
makes it unlawful for any officer or agent to collect dues or other 
monies from any member while the labor organization is in default 
with respect to filing of the annual report. Section 15 makes it 
unlawful for any person or labor organization to collect, receive or 
demand any fee, assessment or money—other than initiation fees 
or dues—for a “work permit” or “as a condition for the privilege 
of work.” Section 16 makes it unlawful for any “executive, admin- 
istrative, professional, or supervisory employee to be a member in, 
or to be accepted for membership by, any labor organization” 
which admits to membership employees other than persons of these 
classes; but provides that the section is not to be construed “so 
as to interfere with or void any insurance contract now in existence 
and in force.” Section 18 imposes civil liability and criminal pen- 
alties for violations of the Act. Petitioners (national and local 
labor organizations and an individual member) sought a declara- 
tory judgment of unconstitutionality of §§ 7, 15 and 16. Held: 

(A) The contention that the Act denies equal protection of the 
laws, in violation of the Federal Constitution, because its pro- 
visions, or some of them, do not apply to business corporations 
or associations or to labor organizations which are subject to the 
Railway Labor Act, is without substance. P. 471. 

The State is not bound to regulate all types of organizations or 
none; it may begin with such as in its judgment most need regula- 
tion and may exclude those believed to be already appropriately 
regulated by either state or national legislation. P. 472. 

(B) Other issues as to the constitutional validity of the Act, as 
presented by the record before this Court, are inappropriate for 
decision in a declaratory judgment proceeding. P. 472. 
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2. This Court can not say that §§ 7 and 18 could not be so construed 
and applied as not to deny the constitutional right of free speech 
and assembly; and, in the absence of any authoritative construc- 
tion of the sections by the state courts, and upon a record which 
presents no concrete set of facts to which the Act is to be applied, 
the case in this aspect is plainly not one to be disposed of by the 
declaratory judgment procedure. P. 460. 

(a) The requirements for a justiciable case or controversy are 
no less strict in a declaratory judgment proceeding than in any 
other type of suit. P. 461. 

(b) It is the practice of this Court not to decide abstract, hypo- 
thetical or contingent questions; or to decide any constitutional 
question in advance of the necessity for its decision; or to formulate 
a rule of constitutional law broader than is required by the precise 
facts to which it is to be applied; or to decide any constitutional 
question except with reference to the particular facts to which it 
is to be applied. P. 461. 

(c) The declaratory judgment procedure may be resorted to 
only in the sound discretion of the Court and where the interests 
of justice will be advanced and an adequate and effective judgment 
may be rendered. P. 462. 

3. The record affords an inadequate factual basis for determining 
whether § 16 is applicable to any of petitioners’ members, or if so 
whether as applied to them the Act would violate freedom of speech 
and assembly. P. 462. 

4. Nor may the validity of § 16 be here determined, in view of the 
state court’s construction of the section as inapplicable wherever 
it would otherwise “interfere with or void any insurance contract 
now in existence and in force,” and since it does not appear from 
the record whether and to what extent the section can be deemed 
applicable to petitioners’ members because of existing insurance 
arrangements. P. 463. 

5. The constitutional validity of a statute may be attacked, in 
declaratory judgment proceedings as in any other, only by those 
to whom the statute applies and who are adversely affected by 
it. P. 463. 

6. Uncertainty as to the construction of §§ 7 and 16, and uncertainty 
as to the facts to which they are to be applied, preclude an adjudi- 
eation upon this record that these sections conflict with the National 
Labor Relations Act. Pp. 464, 467. 

(a) As none of the petitioners are shown to function as bargain- 
ing representatives for employees in industries subject to the 
National Labor Relations Act, or, if they do so, to function exclu- 
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sively as representatives for such employees, it can not be said 
that §§ 7 and 16 could in no circumstances be validly applied to 
any of them; and the Court is bound to assume the existence of 
any state of facts which would sustain the sections when they are 

assailed as unconstitutional. P. 465. 

(b) The Court can not assume that the failure to file reports will 
result in the exclusion of petitioners, or any of them, from func- 
tioning in the State, or will visit any consequences upon them other 
than the penalty for failure to file; nor say, in the absence of any 
showing to the contrary, that the filing of information returns will 
impose such burdens on any of petitioners as to interfere with the 
performance of their functions under the National Labor Relations 
Act in cases where that Act is applicable. P. 466. 

(c) The validity of § 16 and whether it conflicts with the 
National Labor Relations Act can not be considered upon this 
record, in view of the ruling of the state court that the section 
is inapplicable wherever it would otherwise interfere with or 
render ineffective any existing contract of insurance, and in view 
of the failure of the petitioners to show to what extent §16 as 
so construed can be taken to be applicable to any of them because 
of existing insurance arrangements. P. 466. 

(d) A state statute may be voided as in conflict with federal 
legislation only if the conflict is clearly shown; and then only 
where the complainant shows that he is adversely affected by the 
alleged conflict. P. 467. 

. Since the record presents no concrete case in which § 15 has been 
applied, the Court can not say whether its application in cireum- 
stances not now presented would be so arbitrary and unreasonable 
as to deny due process. P. 468. 

8. The contention that the requirement of §7 as to the filing of 
information statements and reports is so burdensome on labor 
organizations as to deny due process of law is not supported by 
the facts of record. P. 469. 

9. The objection that §§ 7 and 16 are unconstitutional as vague and 
uncertain can not appropriately be considered in a declaratory 
judgment proceeding in the federal courts, in advance of their 
authoritative construction by a state court. P. 470. 

10. The extent to which the declaratory judgment procedure may be 
used in the federal courts to control state action lies in the sound 
discretion of the Court. It would be an abuse of discretion for 
this Court to make a pronouncement on the constitutionality of 
a state statute before it plainly appeared that the necessity for it 
had arisen, or when the Court is left in uncertainty, which it can 
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not authoritatively resolve, as to the meaning of the statute when 
applied to any particular state of facts. P. 471. 

11. In the exercise of this Court’s discretionary power to grant or 
withhold the declaratory judgment remedy it is of controlling sig- 
nificance that it is in the public interest to avoid the needless 
determination of constitutional questions and the needless obstrue- 
tion to the domestic policy of the States by forestalling state action 
in construing and applying its own statutes. P. 471. 

Writ dismissed. 


CERTIORARI, 323 U. S. 703, to review a judgment, 246 
Ala. 1, 18 So. 2d 810, upholding, in a declaratory judgment 
proceeding, the constitutionality of provisions of a state 
statute. 


Messrs. Horace C. Wilkinson and Joseph A. Padway, 
with whom Mr. Herbert S. Thatcher was on the brief, for 
petitioners. 


Messrs. James A. Simpson, John W. Lapsley and John E. 
Adams, with whom William N. McQueen, Acting Attorney 
General of Alabama, was on the brief, for respondents. 


Briefs were filed by Solicitor General Fahy, Messrs. 
Robert L. Stern, Alvin J. Rockwell, Miss Ruth Weyand 
and Mrs. Elizabeth W. Weston on behalf of the United 
States; Messrs. Arthur Garfield Hayes and Osmond K. 
Fraenkel on behalf of the American Civil Liberties Union; 
and Mr. Paul O’ Dwyer on behalf of the Workers Defense 
League, as amici curiae, in support of petitioners. 


Mr. Cuter Justice STONE delivered the opinion of the 
Court. 


This case was brought in the state courts of Alabama 
for a declaratory judgment adjudicating the constitutional 
validity of certain sections of the Bradford Act, No. 298, 
Alabama Laws of 1943 (Code 1943, Tit. 26 $§ 376 et seq.). 
The principal question is whether petitioners’ contentions 
are so related to any case or controversy presented by the 
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record that this Court may appropriately pass upon them 
in a declaratory judgment proceeding. 

Petitioners are four affiliated, unincorporated labor or- 
ganizations, the American Federation of Labor, and the 
United Brotherhood of Carpenters and Joiners of Amer- 
ica, which are national labor organizations, and two Ala- 
bama labor organizations, and an individual who is a 
citizen of Alabama and a member of petitioner, Local 
Union No. 103, United Brotherhood of Carpenters and 
Joiners of America. 

Petitioners brought the present suit in the Alabama Cir- 
cuit Court for Jefferson County against respondents, offi- 
cers of Jefferson County, charged with the duty of en- 
forcing the Bradford Act. They prayed a declaratory 
judgment that the Act as a whole and specifically §§ 7, 
15, and 16, among others, are unconstitutional and void 
under the federal and state constitutions. 

After a trial upon a stipulated statement of facts, cer- 
tain affidavits and the testimony of witnesses, the circuit 
court held the Act as a whole, and specifically § 7 of the 
Act, to be valid and constitutional. It declined as “inap- 
propriate” to make declarations as to the validity of $$ 15 
and 16. On appeal, petitioners assigning as error the cir- 
cuit court’s failure to pass upon the constitutionality of 
$$ 15 and 16, and to declare those sections and § 7 uncon- 
stitutional, the state supreme court held all three sections 
valid and constitutional. 246 Ala. 1, 18 So. 2d 810. We 
granted certiorari, 323 U.S. 703, upon a petition which 
presented the contentions * that $§ 7 and 16 impose a prior 
general restraint on petitioners’ freedom of speech and 
assembly guaranteed by the First and Fourteenth Amend- 
ments to the Constitution and conflict with the National 
Labor Relations Act by depriving them of rights under 


1 Under the view we take of the case it is unnecessary to determine 
whether petitioners have properly raised in the state courts the fed- 
eral questions which they urge here with respect to §§ 15 and 16. 
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it; that §§ 7, 15 and 16 are an arbitrary and unreasonable 
exercise of the state police power which denies petitioners 
due process and equal protection of the laws in violation 
of the Fourteenth Amendment; and that §§ 15 and 16 
are so ambiguous and uncertain in their requirements as 
to deny petitioners due process of law. 

The Bradford Act is a comprehensive enactment regu- 
lating labor unions having members who are employees 
working in the State of Alabama. It establishes a Depart- 
ment of Labor under the supervision and control of a 
director of labor; it sets up mediation machinery for the 
settlement of labor disputes. It requires all labor or- 
ganizations within the provisions of the Act to file with 
the Department various reports and financial statements 
and to pay filing fees. It regulates some phases of the 
internal affairs and activities of labor organizations, and 
various aspects of picketing, boycotting and striking. It 
imposes civil liability and criminal penalties for violation 
of its provisions. 

Section 7 provides that “Every labor organization func- 
tioning in Alabama shall within sixty days after the effec- 
tive date of this chapter, and every labor organization 
hereafter desiring to function in Alabama shall, before 
doing so, file a copy of its constitution and its by-laws and 
a copy of the constitution and by-laws of the national or 
international union, if any, to which the labor organiza- 
tion belongs, with the department of labor... All 
changes or amendments to the constitution or by-laws, 
local, national or international, adopted subsequent to 
their original filing must be filed with the department of 
labor within thirty days after” their adoption. 

Section 7 further provides that “Every labor organiza- 
tion functioning in the State of Alabama and having 
twenty-five or more members,” shall file annually with 
every member of the organization and with the Director 


of the Department of Labor a verified written report giving 
G64518° 46 33 
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detailed information as to its name, the location of its 
offices, the officers of the organization, their salaries, wages, 
bonuses, and other remuneration, the date of the election 
of officers, the number of its paid up members, and a com- 
plete financial statement showing all receipts and disburse- 
ments with the names of recipients and purpose thereof, 
and a complete statement of the money and property 
owned by the organization. Section 7 also declares, “It 
shall be unlawful for any fiscal or other officer or agent of 
any labor organization to collect or accept payment of 
any dues, fees, assessments, fines, or any other monies from 
any member while such labor organization is in default 
with respect to filing the annual report. . .” 

Section 15 reads: “It shall be unlawful for any labor 
organization, any labor organizer, any officer, agent, repre- 
sentative or member of any labor organization, or any 
other person, to collect, receive or demand . . . from any 
person, any fee, assessment, or sum of money whatsoever, 
as a work permit or as a condition for the privilege of 
work; provided, however, this shall not prevent the col- 
lection of initiation fees or dues.” 

Section 16 prescribes: “It shall be unlawful for any 
executive, administrative, professional, or supervisory em- 
ployee to be a member in, or to be accepted for member- 
ship by, any labor organization, the constitution and by- 
laws of which permit membership to employees other than 
those in executive, administrative, professional or super- 
visory capacities, or which is affiliated with any labor or- 
ganization which permits membership to employees other 
than those in an executive, administrative, professional, or 
supervisory capacity. The provisions of this Section shall 
not be construed so as to interfere with or void any insur- 
ance contract now in existence and in force.” Section 18 
enacts, “If any labor organization violates any provision 
of this chapter, it shall be penalized civilly in a sum not 
exceeding one thousand dollars ($1,000.00) for each such 
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violation ... The doing of any act forbidden or de- 
clared unlawful by the provisions of this chapter... 
shall constitute a misdemeanor, and shall be punishable 
by a fine . . . or by imprisonment.” 


Infringement of freedom of speech and assembly by 
sections 7 and 16. 


Petitioners do not deny the authority of the state to 
regulate labor unions. They do not contend that all their 
practices shown by the record or all their activities re- 
quired to be reported by § 7 are within the protection of 
the constitutional provisions preserving the right to free 
speech or assembly, or that the requirement of § 7 that 
petitioners file reports, of itself, infringes their right of 
free speech. But construing the words of § 7 which pro- 
vide that labor organizations “functioning” in the state 
shall file the prescribed statements or reports, and the 
further requirement that every labor organization “desir- 
ing to function” in Alabama shall, before doing so, file 
certain prescribed documents, petitioners attack the sec- 
tion as a licensing provision and assail its validity on the 
ground that as such it is a restraint upon their freedom of 
speech and assembly. 

No officer or representative of the state is empowered 
by the terms of the section to grant or withhold a license 
authorizing a labor organization to function within the 
state. The State Supreme Court so held in this case. The 
argument is that compliance with § 7 is made prerequisite 
to the functioning of any labor organization within the 
state, and that one of the functions of petitioners is the 
exercise of their right of freedom of speech and assembly 
to advance the interests of labor and labor organizations 
by winning public support for their program, through edu- 
cation and dissemination of information. They say that 
the requirement of a license, before a labor organization 
ean function within the state, to be secured by filing the 
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requisite statements and reports, is an unconstitutional 
restraint on their right of free speech and assembly. Spe- 
cifically they argue that if they fail to file any of the state- 
ments required by § 7 and afterwards function as a labor 
union within the state, by exercising their right of free 
speech and assembly, they may be subjected to the crim- 
inal penalties imposed by § 18, and may also be enjoined 
from so functioning by a civil suit in equity in the state 
courts. 

In considering this objection to § 7 the Supreme Court 
of Alabama did not elaborate on the meaning of the terms 
“function” or “functioning” as used in the statute. It 
indicated that they embrace the conduct of the business 
activities of labor organizations within the state, such as 
the assessment and collection of fines and dues, the col- 
lection of monies and their disbursement, the management 
of their property, the election of their officers and the 
appointment of their agents, and the maintenance and 
defense of suits in the courts. And it added “ ‘Function,’ 
as used in this Act, simply means a labor organization, 
whether incorporated or not, engaged in business in this 
State, and in the character of business thus indicated, 
for the promotion of the interests of its members. True, 
as a part of its functioning, and a part only, the assem- 
blage of its members for discussion is had, but this is 
merely incidental.” 

This language may be taken to suggest that assemblies 
of labor organizations which are incidental to their busi- 
ness activities are within the reach of the Act. But we 
are left uninformed, and, without the application of the 
statute by the state courts to some concrete set of facts, 
we are unable to say, whether the statute is to be con- 
strued as meaning that “functioning” by a labor organiza- 
tion which has not complied with §7 by filing the pre- 
scribed reports is itself a violation of the Act subjecting 
it to cumulative penalties under § 18. 
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On the face of the statute failure to file the required 
statements or reports entails a civil and possibly also a 
criminal penalty. The collection of dues after such a 
failure is by § 7 declared to be unlawful and is therefore 
by § 18 made a misdemeanor. But the statute nowhere in 
terms makes it an offense or unlawful for a labor organiza- 
tion to continue otherwise to function after failing to file 
the required report or statement. So far as appears the 
Supreme Court of Alabama has not construed the penal 
provisions of the statute or determined that the failure of 
a labor organization to file the documents specified in 
§7 entails any consequences other than the specified 
penalty for the failure to file, with a further penalty if 
without filing the labor organization or its officers con- 
tinue to collect dues. Neither of these sanctions is as- 
serted or shown to operate as an injunction restraining 
freedom of speech or assembly. Nor does it appear that 
the Alabama courts have held that a labor organization 
failing to file may be enjoined from functioning. 

Moreover if “functioning” after failure to file is itself 
a violation we do not know whether the statute will be 
interpreted as penalizing a union merely for engaging in 
those business activities which are not contended to be 
within the protection of the right to free speech or, on the 
other hand, for holding meetings which are wholly un- 
related to its business activities. In any event we are 
not advised, nor has the state court said, what assemblies 
or meetings of a labor organization are so related to its 
business activities as to be deemed “incidental” to them 
so as to be within the reach of the statute. 

Obviously no decision of the constitutional issues now 
posed could be made in this suit, and no opinion could 
be written, without considering all and deciding some at 
least of these questions of statutory interpretation. No 
state court has decided them, briefs and argument offer us 
little aid in their solution, and no solution which we could 
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tender would be controlling on the state courts. The 
record supplies us with no concrete state of facts to which 
the challenged sections, when construed, could be applied. 
For all that we know the only penalty to which petitioners 
may be subjected for violation of § 7 is a single penalty for 
failure to file the required statement or report, and their 
continued functioning in the state would subject them 
to no further penalty or restraint. And assuming that the 
penalties or threat of penalties of the statute may be so 
applied as to operate as a present restraint more than does 
the bare existence of the civil and criminal penalties for 
libel, it nowhere appears that the statutory penalties are 
being so threatened or applied. 

It is not contended that the statute in any way restricts 
the freedom of assembly and speech of labor organiza- 
tions after they comply with the filing requirements of 
the statute, and it nowhere appears that any of the peti- 
tioners are so situated that they could not comply with 
the statute within the period allowed by it for compliance, 
without incurring any penalty for noncompliance. The 
attack thus made on §7 is as to the constitutionality of 
the section on its face, without reference to its application 
to any particular defined set of facts, other than those 
generally catalogued in the section itself. We cannot say 
that $$ 7 and 18 could not be so construed and applied as 
not to restrain petitioners’ functioning in the state in the 
exercise of their constitutional right of free speech and 
assembly. We are thus invited to pass upon the consti- 
tutional validity of a state statute which has not yet been 
applied or threatened to be applied by the state courts 
to petitioners or others in the manner anticipated. Lack- 
ing any authoritative construction of the statute by the 
state courts, without which no constitutional question 
arises, and lacking the authority to give such a controlling 
construction ourselves, and with a record which presents 
no concrete set of facts to which the statute is to be ap- 
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plied, the case is plainly not one to be disposed of by the 
declaratory judgment procedure. 

The requirements for a justiciable case or controversy 
are no less strict in a declaratory judgment proceeding 
than in any other type of suit. Nashville, C. & St. L. R. 
Co. v. Wallace, 288 U. S. 249; Aetna Life Ins. Co. v. 
Haworth, 300 U.S. 227; Maryland Casualty Co. v. Pacific 
Co., 312 U. 8. 270, 273; Great Lakes Co. v. Huffman, 319 
U. 8. 293, 299, 300; Coffman v. Breeze Corps., 323 U.S. 
316. This Court is without power to give advisory opin- 
ions. Hayburn’s Case, 2 Dall. 409; United States v. 
Evans, 213 U. 8. 297, 301; Muskrat v. United States, 219 
U. S. 346; Stearns v. Wood, 236 U. 8. 75; Coffman v. 
Breeze Corps., supra. It has long been its considered 
practice not to decide abstract, hypothetical or contingent 
questions, Giles v. Harris, 189 U.S. 475, 486; District of 
Columbia v. Brooke, 214 U.S. 138, 152; Anniston Mfg. 
Co. v. Davis, 301 U.S. 337, 355; Electric Bond Co. v. Se- 
curities & Exchange Commission, 303 U.S. 419; United 
States v. Appalachian Power Co., 311 U. 8. 377, 423, or 
to decide any constitutional question in advance of the 
necessity for its decision, Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 553; Trade-Mark Cases, 100 U.S. 82, 
96; Liverpool, N. Y.& P.S.S.Co.v. Emigration Comm'rs, 
113 U. 8. 33, 39; Burton v. United States, 196 U. 8. 283, 
295; Arkansas Oil Co. v. Louisiana, 304 U. 8. 197, 202, or 
to formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied, 
Liverpool, N. Y. & P. 8. 8. Co. v. Emigration Comm’rs, 
supra, 39; White v. Johnson, 282 U. 8S. 367, 371; Allen- 
Bradley Local vy. Board, 315 U. 8. 740, 746-7, or to decide 
any constitutional question except with reference to the 
particular facts to which it is to be applied, Hall v. Geiger- 
Jones Co., 242 U. S. 539, 554; Corporation Comm’n v. 
Lowe, 281 U. S. 431, 438; Continental Baking Co. v. 
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Woodring, 286 U.S. 352, 372; Atlantic & Pacific Tea Co. v. 
Grosjean, 301 U.S. 412, 429-30. 

A law which is constitutional as applied in one manner 
may, it is true, violate the Constitution when applied in 
another. Field v. Clark, 143 U. 8. 649, 694-7; Dahnke- 
Walker Co. v. Bondurant, 257 U.S. 282, 289; Concordia 
Ins. Co. v. Illinois, 292 U.S. 535; Associated Press v. Labor 
Board, 301 U.S. 103. But “Since all contingencies of at- 
tempted enforcement cannot be envisioned in advance of 
those applications” this Court has felt bound to delay 
passing on “the constitutionality of all the separate phases 
of a comprehensive statute until faced with cases involv- 
ing particular provisions as specifically applied to persons 
who claim to be injured.” Watson v. Buck, 313 U.S. 387, 
402. All these considerations forbid our deciding here 
the constitutionality of a state statute of doubtful con- 
struction in advance of its application and construction 
by the state courts and without reference to some pre- 
cise set of facts to which it is to be applied. The declara- 
tory judgment procedure may be resorted to only in the 
sound discretion of the Court and where the interests of 
justice will be advanced and an adequate and effective 
judgment may be rendered. Great Lakes Co. v. Huffman, 
supra; Coffman v. Breeze Corps., supra. 

Like objections are made and like questions raised with 
respect to § 16 which makes it unlawful for any “execu- 
tive, administrative, professional, or supervisory em- 
ployee to be a member in, or to be accepted for member- 
ship by, any labor organization” which admits to mem- 
bership employees other than persons of these classes. 
The section does not define executive, administrative, pro- 
fessional or supervisory employees. No proceeding ap- 
pears to have been brought in any state court for enforce- 
ment of the section, and we are without the aid of any 
authoritative construction of its provisions. The record 
discloses only general allegations in the words of the stat- 
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ute that petitioners admit to their membership both em- 
ployees who are and employees who are not of those 
classes. The record gives no information as to the du- 
ties of such supervisory employees other than petitioner 
Jones. As to them the Court is thus asked to rule upon 
the constitutionality of a state statute which petitioners 
challenge as too vague and indefinite to satisfy constitu- 
tional requirements, which does not appear to have been 
applied or construed by the state court, upon a record 
which affords an inadequate factual basis for determining 
whether the statute is applicable to any of them, or if so 
whether as applied to them the statute would violate 
freedom of speech and assembly. 

A further and conclusive ground for our declining to pass 
on the validity of § 16 is the ruling of the State Supreme 
Court that that section is napplicable wherever it would 
otherwise “interfere with or void any insurance contract 
now in existence and in force.” The record without dis- 
closing the details shows that petitioners provide insurance 
benefits for their members as such, and that petitioner 
Jones is a member of petitioner United Brotherhood 
of Carpenters and Joiners of America, and as a mem- 
ber is entitled to such benefits. Whether and to what 
extent § 16 can be deemed applicable to the members of 
any of the other petitioners because of existing insurance 
arrangements does not appear. Only those to whom a 
statute applies and who are adversely affected by it can 
draw in question its constitutional validity in a declara- 
tory judgment proceeding as in any other. Marye v. 
Parsons, 114 U. 8. 325; Tyler v. The Judges, 179 U.S. 
405; Turpin v. Lemon, 187 U. 8. 51, 60, 61; Arizona v. 
California, 283 U.S. 423, 463, 464; First National Bank v. 
Tax Comm’n, 289 U.S. 60, 65; Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288; Anderson Nat. Bank v. 
Luckett, 321 U.S. 233, 242. 
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Conflict of sections 7 and 16 with the National Labor 
Relations Act. 


Petitioners also urge that § 7 and § 16 conflict with the 
National Labor Relations Act, 49 Stat. 449, 29 U.S. C. 
$ 151 et seq., in that Alabama is likely to assert the power 
to enforce those sections by depriving petitioners of their 
right to function in the state as collective bargaining repre- 
sentatives under the National Labor Relations Act. They 
point out that the National Act, $8 (5), unconditionally 
requires an employer to bargain with the representatives 
of his employees. They contend that §7 thus conflicts 
with the National Act and that the enforcement of the 
former tends to hinder and interfere with the performance 
of petitioners’ functions under the National Act. 

Petitioners also urge that § 16 conflicts with the Na- 
tional Labor Relations Act in that under its provisions, 
as construed and administered by the National Labor Re- 
lations Board, employees in certain industries, who exer- 
cise supervisory functions, may join and be represented 
by unions which also admit to their membership non- 
supervisory employees. Petitioners say that any labor 
organization which has failed to file the report as required 
by § 7, or which admits to its union a supervisory employee 
contrary to §$ 16, will be precluded from acting as a bar- 
gaining agent under the National Labor Relations Act. 

Assuming as we do for present purposes that these con- 
tentions are sound, it does not follow that there is no 
constitutional scope for application of $§ 7 and 16. The 
National Labor Relations Act does not extend to all indus- 
tries and all employees. It is only applicable to those 
employments in which strikes and labor disputes would 
affect interstate commerce and are found to be such by 
the National Labor Relations Board. Labor Board v. 
Jones & Laughlin Corp., 301 U.S. 1, 38-40; Labor Board 
v. Fainblatt, 306 U.S. 601, 604; Polish Alliance v. Labor 
Board, 322 U.S. 648, 647. 
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The record contains evidence of only the most general 
character that there are industries located within the state 
whose employees are “within the jurisdiction of the Ala- 
bama State Federation of Labor and Local No. 103, or of 
the other A. F. of L. unions within the class for which the 
complaint has been filed, which are engaged . . . in inter- 
state commerce.” There is evidence generally as to the 
practice of the National Labor Relations Board in certify- 
ing unions as bargaining representatives. But it nowhere 
affirmatively appears that any of petitioners act as bar- 
gaining representatives of employees in industries within 
the state which are subject to the National Labor Relations 
Act. 

What is more important for present purposes is that it 
does not appear that there are any of petitioners which 
do not represent employees in industries which are not 
subject to the National Labor Relations Act. To decide 
the question of the alleged conflict of §$ 7 and 16 with the 
National Labor Relations Act and the effect of it, it would 
be necessary to know whether petitioners or some of them 
represent employees in industries not subject to the Na- 
tional Labor Relations Act, and the extent to which for 
that reason they may be rightly subject to local regula- 
tion even though they also represent employees in other 
industries which are subject to the National Act. The 
record is silent as to which of petitioners represent the one, 
or the other, or both. Hence we have no state of facts be- 
fore us which would enable us to determine the extent to 
which the several petitioners may be subject to local regu- 
lation which does not conflict with the National Act, and 
thus we are unable to say to what extent the challenged 
sections are valid or invalid under the National Act. 

When a statute is assailed as unconstitutional we are 
bound to assume the existence of any state of facts which 
would sustain the statute in whole or in part. Metropoli- 
tan Casualty Ins. Co. v. Brownell, 294 U.S. 580, 584 and 
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cases cited; United States v. Carolene Products Co., 304 
U.S. 144, 152, 153. Since petitioners or some of them are 
not shown to function exclusively as bargaining repre- 
sentatives for employees in industries subject to the Na- 
tional Labor Relations Act, we cannot say that $$ 7 and 
16 could in no circumstances be validly applied to them. 
The extent to which in fact the sections are or may be 
so applied, and in what circumstances, does not appear. 
In this state of the record we are not called upon to say 
whether or to what extent they may be constitutionally 
applied. 

Moreover, for reasons already stated in our discussion 
of the alleged infringement of freedom of speech and as- 
sembly, we cannot assume that the failure to file reports 
will result in the exclusion of petitioners, or any of them, 
from functioning in the state, or visit any consequences 
upon them other than the penalty for failure to file. We 
therefore have no question before us of a statute which 
has been construed to operate either by its penal sanctions 
or by the aid of injunction to prevent petitioners, or any 
of them, from functioning within the state for non- 
compliance with § 7. Compare Hill v. Florida, post, p. 538. 
Nor can we say in the absence of any showing to the con- 
trary that the filing of information returns will impose 
such burdens on any of petitioners as to interfere with 
the performance of their functions under the National 
Labor Relations Act in cases where that Act is 
applicable. 

And finally, as we have pointed out, a further ground 
for our not considering the validity of § 16 and whether it 
conflicts with the National Labor Relations Act is the 
ruling of the State Supreme Court that that section is 
inapplicable wherever it would otherwise interfere with 
or render ineffective any existing contract of insurance. 
Tn view of this holding, it is incumbent on petitioners to 
show, as they have failed to do, to what extent § 16 can be 
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taken to be applicable to any of them because of existing 
insurance arrangements with union members. 

We can be asked to condemn a state statute as in con- 
flict with national legislation only if the conflict is clearly 
shown, Allen-Bradley Local v. Board, supra, 749; Town- 
send v. Yeomans, 301 U.S. 441, 454, and cases cited, and 
only by those who show that they are adversely affected 
by the alleged conflict with national power. Each of the 
contentions which petitioners make with respect to the 
conflict of $§ 7 and 16 with the National Labor Relations 
Act could readily be adjudicated and disposed of in an 
adversary suit drawing in question their validity as ap- 
plied to specific states of fact, in which respondents could 
both challenge the facts and the applicability to them of 
the statute. In the present suit we find that both the 
uncertainty as to the construction of the sections and the 
uncertainty as to the facts to which they are to be applied 
preclude the adjudication which the petitioners seek. 


The validity of § 15 under the due process clause. 


Section 15 makes it “unlawful for any labor organiza- 
tion, any labor organizer, any officer, agent, representa- 
tive or member of any labor organization, or any other 
person, to collect, receive or demand, . . . from any per- 
son, any fee, assessment, or sum of money whatsoever, 
as a work permit or as a condition for the privilege of 
work.” But it excludes from the operation of the Act 
the collection of “initiation fees or dues.” Petitioners 
assert that the section applying as it does to every form 
of collection of money, other than initiation fees or dues, 
“as a work permit or as a condition for the privilege of 
work,” prevents numerous legitimate and desirable labor 
union practices and hence is so harsh, arbitrary and un- 
reasonable in its application as to infringe due process. 
A number of examples are given, such as union fees 
charged to non-union apprentices in return for their 
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“guidance and teaching” by union members, fees charged 
to non-union members for participation in the benefits 
of existing all-union collective bargaining contracts, fees 
charged for the transfer from one union to another pend- 
ing admission to union membership in the latter, and the 
like. 

Although it appears that the constitutions of peti- 
tioners, or some of them, contain a provision permitting 
them to charge a fee to union members working in a union 
“jurisdiction” outside that in which they live, it nowhere 
appears that such fees or any of the others specified by 
petitioners are being or will be charged, or that respond- 
ents or the courts have determined that they are unlawful 
as not being initiation fees or dues, or that any form of 
legal proceeding based on such a contention is contem- 
plated. For these reasons the Supreme Court of Alabama 
declined to consider whether § 15 was applicable to peti- 
tioners, saying, “Whether or not certain practices to which 
counsel refer are to be construed as coming within the 
provisions of the Act are questions which will arise when 
the proper case is presented.” 

To say that the statute would be unconstitutional if 
applied to such exactions is not to say that the section 
cannot constitutionally apply to exactions which the leg- 
islature could have thought coercive, oppressive or other- 
wise unjust. It is not denied that labor organizations 
have indulged in such practices, and obviously we cannot 
assume in the face of the constitutional objections that 
they do not, or that the state could not make § 15 appli- 
cable to them. As the record presents no concrete case to 
which petitioners’ contentions as to § 15 apply, we are 
unable to say whether its application in any given case 
not now before us would or would not be constitutional. 
Liverpool, N. Y. & P. 8S. 8. Co. v. Emigration Comm’rs, 
supra, 39; Barker Co. v. Painters Union, 281 U. S. 462, 
463, 464. Determination of these questions as well as 
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the proper construction of the section which is challenged 
as vague and indefinite must await its application to some 
specific state of facts. 


Other contentions. 


Only a word need be said as to various other objections 
not already disposed of, which have been raised but not 
seriously pressed. It is said that the requirement of § 7 
to file information statements and reports is so burden- 
some on labor organizations as to deny due process of law. 
It is not denied but is affirmed that labor organizations are 
subject to regulation, Allen-Bradley Local v. Board, supra, 
and that in the interests of regulation the government may 
require information from those subject to it. Thomas v. 
Collins, 323 U.S. 516, 532; ef. Northwestern Bell Tel. Co. 
v. Nebraska Comm'n, 297 U.S. 471, 478; Natural Gas Co. 
v. Slattery, 302 U.S. 300, 306 and cases cited. It is said 
that in order to comply with the statute it would be neces- 
sary for each union, regardless of its size and finances, to 
hire public accountants or others with specialized know]l- 
edge of accounting practices and procedure, such as work- 
ing men do not have, and that such a requirement is be- 
yond constitutional power. But these assertions are un- 
supported by the record. It does not show to what extent 
the transactions of petitioners, or any of them, are com- 
plicated or detailed or other facts which would enable us 
to say that petitioners are unable to comply with the stat- 
ute without expert assistance. Since petitioners’ reliance 
is upon the burdensome operation of the statute on 
them, we are not bound to speculate upon the nature or 
extent of the burden. We can hardly make pronounce- 
ment on their contentions in a declaratory judgment pro- 
ceeding where the record does not disclose the extent of 
the burden, if any. Whether the information demanded 
is so extensive, detailed, and therefore burdensome, as to 
pass the bounds of what the state may reasonably require 
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can be determined only in the light of the circumstances 
in which the statute is to be applied. 

The objection that $§ 7 and 16 of the state statute are 
too vague and uncertain to meet constitutional require- 
ments is one which cannot appropriately be considered in 
a declaratory judgment proceeding in the federal courts, 
in advance of their authoritative construction by a state 
court. As we have said, it is the duty of the federal courts 
to avoid the unnecessary decision of constitutional ques- 
tions. Siler v. Louisville & Nashville R. Co., 213 U.S. 
175, 191; Light v. United States, 220 U.S. 523, 538; Blair 
v. United States, 250 U.S. 273, 279; Crowell v. Benson, 285 
U.S. 22, 62, and cases cited. But the use of the declaratory 
judgment procedure to test the validity of a state statute 
for vagueness and uncertainty invites rather than avoids 
the unnecessary decision of the constitutional question. 

Most courts conceive it to be their duty to construe a 
statute, whenever reasonably possible, so that it may be 
constitutional rather than unconstitutional. Stephenson 
v. Binford, 287 U.S. 251; Moore Ice Cream Co. v. Rose, 
289 U.S. 373, 379; Screws v. United States, ante, p. 91, and 
cases cited; cf. Spector Motor Co. v. McLaughlin, 323 U.S. 
101; Ex parte Endo, 323 U.S. 288. And the Alabama 
courts adhere to that rule. Mobile v. Board, 180 Ala. 489, 
501, 61 So. 368; ef. Duncan v. Rudulph, 245 Ala. 175, 17€, 
16 So. 2d 313; Goodman v. Carroll, 205 Ala. 305, 87 So. 368; 
Cloverdale Homes v. Town of Cloverdale, 182 Ala. 419, 
62 So. 712. State courts, when given the opportunity by 
the presentation to them for decision of an actual case or 
controversy, may, and often do, construe state statutes so 
that in their application they are not open to constitu- 
tional objections which might otherwise be addressed to 
them. Cox v. New Hampshire, 312 U. 8. 569, 575; com- 
pare Schuylkill Trust Co. v. Pennsylvania, 302 U. 8. 506 
with Schuylkill Trust Co. v. Pennsylvania, 296 U.S. 113. 
In advance of an authoritative construction of a state 
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statute, which the state court alone can make, this Court 
cannot know whether the state court, when called on to 
apply the statute to a defined case or controversy, may 
not construe the statute so as to avoid the constitutional 
question. For us to decide the constitutional question by 
anticipating such an authoritative construction of the 
state statute would be either to decide the question un- 
necessarily or rest our decision on the unstable foundation 
of our own construction of the state statute which the 
state court would not be bound to follow. Spector Motor 
Co. v. McLaughlin, supra, 105; see also Vandenbark v. 
Owens-Illinois Co., 311 U. S. 538, 543; Huddleston v. 
Dwyer, 322 U. 8. 232. Such is not the function of the 
declaratory judgment. 

The extent to which the declaratory judgment proce- 
dure may be used in the federal courts to control state ac- 
tion lies in the sound discretion of the Court. See Great 
Lakes Co. v. Huffman, supra. It would be an abuse of 
discretion for this Court to make a pronouncement on the 
constitutionality of a state statute before it plainly ap- 
peared that the necessity for it had arisen, or when the 
Court is left in uncertainty, which it cannot authorita- 
tively resolve, as to the meaning of the statute when ap- 
plied to any particular state of facts. In any event the 
parties are free to litigate in the state courts the validity of 
the statute when actually applied to any definite state of 
facts, with the right of appellate review in this Court. 
In the exercise of this Court’s discretionary power to grant 
or withhold the declaratory judgment remedy it is of con- 
trolling significance that it is in the public interest to avoid 
the needless determination of constitutional questions and 
the needless obstruction to the domestic policy of the 
states by forestalling state action in construing and apply- 
ing its own statutes. See Great Lakes Co. v. Huffman, 
supra, 300, et seq. 

The contention that the Act denies equal protection be- 
cause its provisions, or some of them, have not been ex- 

6648185 46 34 








472 OCTOBER TERM, 1944. 
Syllabus. 325 U.S. 


tended to business corporations or associations or to labor 
organizations which are subject to the Railway Labor Act, 
45 U.S.C. § 151 et seq., is without substance. The Con- 
stitution does not oblige a state to regulate or reform all 
types of associations and organizations, or none. It may 
begin with such as in its judgment most need regulation. 
Carroll v. Greenwich Insurance Co., 199 U. 8S. 401, 411; 
Keokee Coke Co. v. Taylor, 234 U.S. 224, 227; Bunting 
v. Oregon, 243 U. S. 426; Sproles v. Binford, 286 U. S. 
374, 396; cf. West Coast Hotel Co. v. Parrish, 300 U. 8. 
379, 400, and cases cited. And for this reason it may ex- 
clude from regulatory measures organizations which it has 
reason to believe are already appropriately regulated by 
either state or national legislation. Ziffrin, Inc. v. Reeves, 
308 U.S. 132, 140; ef. Union Bank & Trust Co. v. Phelps, 
288 U.S. 181, 186. 

We would not have granted certiorari to review so un- 
substantial a question, and all the other issues, as pre- 
sented by the record now before us, are, for reasons which 
we have given, inappropriate for decision in a declaratory 
judgment proceeding. The writ of certiorari will there- 


fore be 
Dismissed. 





CONGRESS OF INDUSTRIAL ORGANIZATIONS 
ET AL. v. MCADORY Et AL. 


CERTIORARI TO THE SUPREME COURT OF ALABAMA, 
No. 855. Argued April 3, 4, 1945—Decided June 11, 1945. 


1. Decision in this case is controlled by the principles governing Ala- 
bama State Federation of Labor v. McAdory, ante, p. 450. P. 477. 

2. This Court will not pass upon the constitutionality of legislation 
in a suit which is not adversary, or in which there is no actual 
antagonistic assertion of rights. P. 475. 

3. The Court cannot say that the present proceeding is adversary 
as to § 7 of the Bradford Act (Alabama Laws of 1943, No. 298) 
in view of the agreement by respondents to refrain from enforcing 
that section until its validity is finally determined by this Court, 
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and in view of the decision in the Alabama State Federation of 
Labor case. P. 475. 

4. In the absence of an authoritative construction of § 16 by the 
state courts, this Court cannot say whether that section will be 
interpreted so as to include within its scope employees which peti- 
tioners intend to admit to membership, and thus cannot pass on 
the constitutional validity of the section as applied to the future 
admission of members. P. 476. 

. The contention in this case that § 16 of the Bradford Act conflicts 
with the National Labor Relations Act does not appear to have 
been properly presented to the state courts, nor to have been passed 
upon by those courts, and this Court upon review is without juris- 
diction to consider it in the first instance. P. 477. 

Writ dismissed. 


CrerTIORARI, 324 U. S. 832, to review a judgment, 246 
Ala. 198, 20 So. 2d 40, which affirmed a judgment sustain- 
ing in part the constitutionality of a state statute. 


or 


Mr. Lee Pressman, with whom Messrs. Crampton Harris 
and Frank Donner were on the brief, for petitioners. 


Messrs. James A. Simpson, John W. Lapsley and John E. 
Adams, with whom William N. McQueen, Acting Attorney 
General of Alabama, was on the brief, for respondents. 


Briefs were filed by Solicitor General Fahy, Messrs. 
Robert L. Stern, Alvin J. Rockwell, Miss Ruth Weyand 
and Mrs. Elizabeth W. Weston on behalf of the United 
States; Messrs. Arthur Garfield Hayes and Osmond K. 
Fraenkel on behalf of the American Civil Liberties Union; 
and Mr. Paul O’Dwyer on behalf of the Workers Defense 
League, as amici curiae, in support of petitioners. 


Mr. Curer JUSTICE STONE delivered the opinion of the 
Court. 


This suit, brought in the state courts of Alabama for a 
declaratory judgment adjudicating the constitutional va- 
lidity of the Bradford Act, No. 298 Alabama Laws of 1943, 
(Code 1943, Tit. 26, $§ 376, et seq.), and for an injunction, 
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is a companion case to Alabama State Federation of Labor 
v. McAdory, ante, p. 450. 

Petitioners are the Congress of Industrial Organiza- 
tions, a national labor organization, and certain affiliated 
labor organizations, whose members are employed within 
the State, and certain of their officers. Petitioners brought 
the present suit in the State Circuit Court against respond- 
ents who are county officers charged with the duty of 
enforcing the Act, praying a declaratory judgmentthat the 
Act as a whole and particularly $$ 7 and 16, among 
others, are unconstitutional under the Federal and State 
Constitutions, and are invalid because in conflict with 
the National Labor Relations Act, and praying that an 
injunction issue. 

After a trial upon evidence the Circuit Court adjudged 
certain sections of the Act, not here in issue, to be invalid 
in whole or in part. In other respects it held the Act con- 
stitutional and valid. It found that the evidence dis- 
closed no effort on the part of respondents to enforce the 
provisions of the Act declared to be invalid and accord- 
ingly denied an injunction. On appeal the Supreme 
Court of Alabama affirmed, 246 Ala. 198, 20 So. 2d 40, for 
the reasons stated in its opinion in the Alabama State Fed- 
eration of Labor case. 

We granted certiorari, 324 U.S. 832, on a petition which 
urged that $§ 7 and 16 of the Act deprive petitioners of 
their civil rights ir violation of the constitutional guar- 
antees of free speech and assembly; that §§ 7 and 16 con- 
flict with the National Labor Relations Act, 49 Stat. 449, 
29 U.S. C. § 151 et seq.; and that § 7 denies petitioners 
the equal protection of the laws guaranteed by the Four- 
teenth Amendment on the ground that its provisions have 
not been extended to employers’ associations, and that 
the Act excludes from its operation labor organizations 
which are subject to the Railway Labor Act, 45 U. S. C. 
§ 151 et seq. 
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The record shows that the respondents have agreed not 
to enforce § 7 of the Act until the final decision as to the 
section’s validity by this Court in Alabama State Federa- 
tion of Labor v. McAdory, supra. Since we have held in 
that case that it is inappropriate to pass upon the con- 
stitutional validity of § 7 on the record presented, we can- 
not say that the present proceeding is adversary as to § 7. 
The Court will not pass upon the constitutionality of 
legislation in a suit which is not adversary, Bartemeyer v. 
Towa, 18 Wall. 129, 184-5; Chicago & Grand Trunk R. Co. 
v. Wellman, 143 U. 8. 339; Atherton Mills v. Johnston, 
259 U.S. 13, 15; Coffman v. Breeze Corps., 323 U.S. 316, 
324, or in which there is no actual antagonistic assertion 
of rights. Cleveland v. Chamberlain, 1 Black 419; Swift 
& Co. v. Hocking Valley R. Co., 243 U. 8. 281, 289; Nor- 
ton v. Vesta Coal Co., 291 U. 8. 641; United States v. 
Johnson, 319 U.S. 302. 

Upon an examination of the record in this case we find 
that it shows that petitioners or some of them have mem- 
bers who are employed in the State of Alabama in in- 
dustries whose employees are subject to the National 
Labor Relations Act, and that they act in the State and 
are certified as bargaining representatives of such em- 
ployees under the Act. But the extent to which they act 
in the State as bargaining representatives of employees in 
industries which are not subject to the National Labor 
Relations Act does not appear, and consequently the 
record affords no adequate basis for an adjudication of 
the extent to which for that reason the petitioners or 
some of them may be rightly subject to local regulation 
even though they also represent employees in other 
industries which are subject to the National Act. 

The record does not show whether or not petitioners 
provide insurance benefits for their members. The State 
Supreme Court*has construed § 16 as inapplicable when- 
ever it would otherwise “interfere with or void any in- 
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surance contract now in existence and in force” and, as 
construed, has held it valid as applied to petitioners. On 
this state of the record we are unable to say to what extent 
§ 16 can be deemed applicable to members of any of peti- 
tioners because of existing insurance arrangements. For 
this and the other reasons stated in our opinion in the 
Alabama State Federation of Labor case the record does 
not present a case calling for decision of the constitu- 
tional validity of § 16 as applied to any existing union 
members. 

Petitioners nevertheless assert that they intend to ad- 
mit such supervisory employees as members in the future, 
and that the Supreme Court of Alabama in the Alabama 
State Federation of Labor case has held that such future 
“executive, administrative, professional, or supervisory” 
employees are not excepted from the provisions of § 16 
by reason of their acquisition as such employees of insur- 
ance benefits. Although there is evidence in the record 
indicating that some of petitioners who have non-super- 
visory members admit to membership employees whom 
they designate as “supervisory” in the words of the 
statute, and will continue to do so, there is also evidence 
that they do not admit supervisory employees who have 
the right to “hire and fire.” The Supreme Court of Ala- 
bama did not in its opinion in this case or in the Alabama 
State Federation of Labor case define the statutory lan- 
guage “executive, administrative, professional, or super- 
visory employee.” Thus on the basis of the record before 
us we do not know whether those employees which peti- 
tioners intend to admit to membership are such as are 
included in § 16. We do not know that § 16 will not be 
interpreted to embrace only those employees which have 
the authority to employ and discharge employees. And 
so it does not appear that the statute will be applied so 
as to raise the federal question which we are asked to 
decide. 
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Further, the contention that § 16 conflicts with the Na- 
tional Labor Relations Act, ef. Hill v. Florida, post, p. 538, 
was not passed on by the Circuit Court, was not raised by 
assignment of error in the Alabama Supreme Court, and 
that court did not pass on that question either in its opin- 
ion in this case or in its opinion in the Alabama State Fed- 
eration of Labor case which it adopted as controlling. The 
Alabama Supreme Court will not consider errors which 
have not been assigned, Rowland & Co. v. Plummer, 50 
Ala. 182, 197; Pettibone-Taylor Co. v. Farmers Bank, 156 
Ala. 666, 46 So. 751; Malaney v. Ladura Mines Co., 191 
Ala. 655, 65 So. 666; Nichols v. Hardegree, 202 Ala. 132, 
79 So. 598; Halle v. Brooks, 209 Ala. 486, 96 So. 341, or 
which have not been specifically and precisely raised in the 
assignments of error, Kinnon v. Louisville & Nashville R. 
Co., 187 Ala. 480, 65 So. 397; Carney v. Kiser Co., 200 Ala. 
527, 76 So. 853; Hall v. Pearce, 209 Ala. 397, 399, 96 So. 
608; Jackson Lumber Co. v. Butler, 244 Ala. 348, 13 So. 2d 
294, 298. Since the State Supreme Court did not pass on 
the question now urged, and since it does not appear to 
have been properly presented to that court for decision, we 
are without jurisdiction to consider it in the first instance 
here. Caperton v. Bowyer, 14 Wall. 216, 236; Hulbert v. 
Chicago, 202 U.S. 275, 280, 281; Dorrance v. Pennsylvania, 
287 U. 8S. 660; Chandler v. Manifold, 290 U. S. 665; see 
also Flournoy v. Wiener, 321 U.S. 253; Charleston Assn. 
v. Alderson, 324 U.S. 182, 185, and cases cited. 

We find no other factual differences calling for comment 
between the case presented by the record here and that 
presented in the Alabama State Federation of Labor case. 
Our decision here is therefore controlled by our decision 
in that case. The question raised as to the equal protection 
of the laws is too unsubstantial to merit review. The other 
issues, as presented by the record now before us, are, for 
reasons stated at length in our opinion in the Alabama 
State Federation of Labor case, inappropriate for decision 
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in a declaratory judgment proceeding. The writ of certio- 
rari is accordingly 
Dismissed. 





KEEGAN v. UNITED STATES. 


NO. 39. CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR 
THE SECOND CIRCUIT.* 


Argued November 9, 10, 1944.—Decided June 11, 1945. 


1. The evidence in this case was insufficient to sustain conviction of 
the petitioners, members of the German-American Bund, for con- 
spiracy knowingly to counsel others to evade service in the armed 
forces of the United States, in violation of § 11 of the Selective 
Training and Service Act of 1940. Pp. 488, 494. 


Opinion of Roserts, J., in which FraNKFURTER and Murpny, JJ., 
concur: 

2. Promulgation and communication of Bund Command No. 37 was 
not in itself a counsel to evade; evidence of the general disposition 
of the petitioners either towards the Government of the United 
States or towards the Selective Service Act did not make the Com- 
mand a counsel to evade; and the evidence and oral statements 
of the various petitioners at committee meetings and unit meetings 
of the Bund did not supply the basis for a finding, beyond a rea- 
sonable doubt, of counselling, or intending to counsel, or conspiring 
to counsel, evasion of military service within the meaning of § 11 
of the Act. P. 494. 

Biack and Rut ence, JJ., concur in separate opinions, pp. 495, 498. 

141 F. 2d 248, reversed. 


A 


CERTIORARI, 322 U.S. 719, to review a judgment affirm- 
ing convictions of conspiracy in violation of § 11 of the 
Selective Training and Service Act of 1940. 


Messrs. John F. X. Finn and Harold W. Hastings and 
Mr. William H. Timbers, pro hac vice, with whom Messrs. 


*Together with No. 44, Kunze et al. v. United States, also on 
certiorari to the Circuit Court of Appeals for the Second Circuit. 
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Leo C. Fennelly, George S. Leisure, Joab H. Banton and 
George C. Norton were on the brief, for petitioners in 
No. 44. Carl Frederick Berg, Ernest Martin Christoph, 
John C. Fitting, William C. Kunz, William Ottersbach, 
Maz Rapp and Louis Schatz, petitioners in No. 44, sub- 
mitted pro se. Wilbur V. Keegan, petitioner in No. 39, 
submitted pro se. 


Mr. James M. McInerney, with whom Solicitor General 
Fahy, Assistant Attorney General Tom C. Clark, Messrs. 
Robert S. Erdahl, Ralph F. Fuchs, William Strong, Irving 
S. Shapiro and Peter J. Donoghue were on the brief, for 
the United States. 


Mr. John F. X. Finn filed a brief, as amicus curiae, 
urging reversal. 


Mr. Justice Roperts announced the judgment of the 
Court and delivered the following opinion, in which Mr. 
JUSTICE FRANKFURTER and Mr. Justice Murpuy concur. 


Two indictments, one returned July 7, 1942, the other 
returned August 26, 1942, charged a conspiracy beginning 
January 1, 1940, and ending at the dates the indictments 
were found. The evident purpose of the second was to in- 
clude several additional defendants as alleged conspirators. 
We shall treat them as one. 

The conspiracy charged was to counsel divers persons 
to evade, resist, and refuse service in the land and naval 
forces of the United States in violation of § 11 of the Selec- 
tive Training and Service Act of 1940, 50 U.S. C. App. 311. 

The Act defines the crime as conspiracy “knowingly” to 
counsel “another to evade registration or service in the 
land or naval forces . . .” 

The proofs would not sustain, and the indictment does 
not contain, any charge of conspiracy to counsel evasion 
of registration. - 

In certain paragraphs of the indictment it is charged 
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(1) That it was part of the conspiracy that each was and 
would remain a member of the German-American Bund; 
that each was a responsible leader of the Bund. 

(2) That some prepared German articles called Bund 
Commands and others distributed and caused them to be 
distributed to units of the Bund. 

(3) That the commands were read at meetings. 

(4) That Command 37 counselled, directed, and urged 
those to whom its contents were communicated to evade, 
resist, and refuse service in the land and naval forces. 

(5) That articles in the newspaper “The Free Ameri- 
ean,” published by the Bund, which were distributed, 
urged German-American citizens and others to resist, 
refuse and evade such service. 

(6) That the defendants otherwise urged German- 
American citizens and others to resist the provisions of the 
Act of 1940 and to evade service. 

The 25 defendants were tried together. One was ac- 
quitted. The Government called 68 witnesses and the 
trial lasted from September 17th to October 19th, 1942. 
The printed transcript of testimony furnished this court 
covers just short of 800 pages, and the exhibits offered in 
evidence run to over 350, some of them containing over 
50 pages. The defendants were represented at the trial 
by appointed counsel as they were not able to employ 
counsel. 

The Government correctly states that the evidence of- 
fered by the prosecutor falls into two classes: (1) that 
touching the German-American Bund and its purposes, 
which was offered to indicate the motives and purposes 
for the defendants’ statements and actions; and (2) evi- 
dence touching specific actions, conduct, and statements 
tending to show the existence of a conspiracy and the steps 
taken pursuant to it. The evidence in the first category 
is overwhelmingly greater in volume than that in the sec- 
ond. Indeed a question arises whether it was not an abuse 
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of discretion to permit the Government to go, at such 
inordinate length, into evidence concerning the Bund and 
its predecessor, the Friends of New Germany, during a 
period of seven years prior to the inception of the alleged 
conspiracy; and concerning Bund uniforms and para- 
phernalia, and pictures and literature in the possession 
of various defendants. 

What we shall characterize as the background evidence 
may be summarized. The proofs disclose that there ex- 
isted from some time in the early 1930's a society known 
as the Friends of New Germany. About 1935 the name 
was changed to the German-American Bund. After Fritz 
Kuhn, the leader of the organization, had been arrested 
and convicted of certain offenses irrelevant to the present 
case, Kunze, one of the petitioners, became president. At 
the convention of 1940 a new constitution was adopted; 
and at some time within the dates specified as covering 
the conspiracy a synopsis of the structure of the Bund 
was promulgated. Minutes of the convention of 1940 also 
were in evidence. 

From these documents a conception of the nature and, 
to some extent, the purposes of the association may be 
obtained. It was organized on the fuehrer or leadership 
principle. The president was the leader, and was amena- 
ble only to the association in convention assembled. His 
orders were law unless and until modified or abrogated 
by a convention. Members were expected to obey his 
orders. Disobedience involved discipline, or expulsion 
from the organization. The entire hierarchy of constitu- 
ent organizations and of officials, national and local, was 
created by him; and all officials, high and low, held office 
subject to his pleasure. The constituent organizations 
consisted of local units, each of which had its leader, and 
of collateral organizations within a unit, such as an OD 
division, whose function was to drill in uniform, to police 
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meetings of members, and perform other similar duties; 
a youth organization, ete. 

The professed purpose of the Bund was to keep alive 
the German spirit among persons of German blood in the 
United States. Speeches and literature justify the infer- 
ence that the Bund endorsed the Nazi movement in Ger- 
many and, if it did not actually advocate some such form 
of government in this country, at least essayed to create 
public opinion favorable to the Hitler regime and to the 
German National Socialist State. The Bund was also 
anti-British and opposed our entering the war on the side 
of the British; its aim was to keep us neutral and friendly 
to the new Germany. There is much in literature put out 
or approved by the Bund concerning “discrimination” 
against American citizens of German blood and the fight 
which must be waged against it. There is also much to 
the effect that the Bund is pursuing lawful aims within 
the constitutional rights of its members, and that its 
activities need not be hidden from governmental agencies. 
There is basis for suspicion of subversive conduct; there 
is matter offensive to one’s sense of loyalty to our Gov- 
ernment’s policies. There may well be doubt of the or- 
ganization’s hearty support of those policies, but if the 
Bund and its membership were, prior or subsequent to 
January 1, 1940, engaged in illegal activities, other than 
those claimed to prove the charge laid in the indictment, 
the record is bare of evidence of any such. 

The Draft Act was introduced in Congress in June, 1940, 
was amended September 7 by adding § 8 (i) and as so 
amended became law September 16, 1940. Prior to Sep- 
tember 7 there seems to have been no suggestion by the 
Bund or its officers that, if passed, the law would not be 
binding on all and ought not to be obeyed. The oral evi- 
dence respecting this period is almost entirely that of 
Luedtke, former secretary of the Bund, who was a defend- 
ant and turned state’s evidence. 
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He states that the Bund and its members always favored 
a compulsory selective service act. But, he said, they were 
opposed to the principle of using a draft army to fight 
against Germany. The Bund feared that the President 
might use a conscript army by sending it abroad to fight 
with England, against Germany. The Bund desired this 
country to maintain neutrality by not having our soldiers 
go to foreign shores. These views were then shared by 
many loyal citizens, and some of them were enacted into 
law by Congress. (See $3 (e) of the Selective Training 
and Service Act.) 

There is no documentary evidence to contradict this 
testimony. Nothing appears in the minutes of the na- 
tional convention held August 31-September 2, 1940, or 
in the testimony as to its proceedings, with reference to 
selective service. It is true Luedtke says there was some 
talk about it, and the stenographer was instructed to omit 
this from the record; but he does not say that such talk 
was in any way inconsistent with what he had testified as 
to the Bund’s attitude. 

On September 7, while the bill was pending in the House, 
an amendment was offered, was adopted as offered, and 
remained in the bill when signed by the President. 
It is 

“8 (i) It is the expressed policy of the Congress that 
whenever a vacancy is caused in the employment rolls of 
any business or industry by reason of induction into the 
service of the United States of an employee pursuant to 
the provisions of this Act such vacancy shall not be filled 
by any person who is a member of the Communist Party 
or the German-American Bund” (50 U. 8S. C. App. 
308 (i) ). 

Admittedly Kunze, probably with the approval of other 
defendants, protested by letter and telegram to members 
of Congress against the passage of the bill thus amended 
and to the President against signing it. The Act became 
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law September 16th. Shortly thereafter Kunze called a 
meeting of unit leaders, at which many of the defendants 
were present, including Keegan, the counsel of the Bund. 
Keegan addressed the meeting and said that there was a 
constitutional question involved, that members of the 
Bund had been discriminated against (it is plain this state- 
ment applies to § 8 (i)); and they had a right to go to 
court to establish their rights. Kunze recited his efforts 
to prevent passage of the bill, said an article was to appear 
in “Free American” entitled “No rights, no duties” and 
that the Bund was going to fight the discrimination. He 
explained that the article would make clear that if Ameri- 
can citizens were deprived of their right to work they 
should not be saddled with the burden of military service. 
He said the Bund intended to fight this discrimination by 
atest in court. Neither Keegan nor Kunze suggested that 
Bund members should resist military service irrespective 
of what happened in the test case. Luedtke, who is the 
principal witness as to what occurred at this meeting, said 
he never heard Keegan, Kunze, or any national leader 
advise anyone to resist military service, irrespective of the 
outcome of the test case; that it was the policy of the 
Bund to get this provision (§ 8 (i)) out of the Act. 

The sequel to this meeting was the issue of Bund Com- 
mand No. 37 on October 1, 1940. (Some 49 such com- 
mands were offered in evidence, though none but No. 37 
is relied on as containing any statement relevant to the 
charge.) In this command, one of several subjects dealt 
with was that of military service. The whole of this sec- 
tion is, according to the translation submitted by the 
Government: 


“4, Military Service: On October 16, of this year, all 
citizens and non-citizens (male) who are of age, but who 
have not passed their 36th year, must register with the 
military authorities. This order must be complied with 
unhesitatingly. 
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“We represent the standpoint, however, that AN IN- 
DUCTION into the MILITARY SERVICE is NOT justi- 
fied, in as far it concerns Bund members and American 
Germans, for in the Selective Service Law the citizenship 
rights of Bund members and the defenders of Germandom 
are unconstitutionally severed! 

“EVERY MAN, if he can, will REFUSE to do military 
duty until this law and all other laws of the country or 
the states which confine the citizenship rights of Bund 
members ARE REVOKED! 

“We will fight to establish a precedent in this servile 
matter!” [Emphasis as in original. ] 

Warner, the translator, a government witness, testified 
that the German word “priizedenfall,” here translated 
“precedent,” means “a test case in the legal sense,” “a 
case which they refer to as a precedent.” He further testi- 
fied that the German words translated above simply as the 
English “if he can’ may be fairly taken to mean “if he 
can properly do so” or “if he can possibly do so.” And he 
further agreed that the word “Jeder,” which he translated 
as “every,” might properly be translated as “each.” 

Thus altered, the phrase would read: “Each man if he 
properly can . . . will refuse to do military service .. . 
until this law ete.” 

As will be seen from what follows, the Government’s 
case is really pitched on this command, which it con- 
strues as a counsel to evade military service. The proof 
went to great lengths to show that it reached various unit 
leaders, and that they read it or made it available to the 
members of their units. The evidence is that each of the 
defendants who was a unit leader either read it to some 
members of his unit or made it available to them, except 
only Schneller. 

The Bund held a convention in 1941 but there is no 
evidence that selective service was there discussed. It 
disbanded in December 1941. There is evidence that the 
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leaders advised the members to keep together, to meet 
for singing and social purposes; but no evidence that 
anything was said about selective service or military 
service. 

If the promulgation or imparting of the contents of 
Command No. 37, and concurrence in its purpose, is evi- 
dence of an intent to counsel evasion of military service, 
the conviction of all the defendants, save Schneller, was 
justified. But the Government evidently felt that-a coun- 
sel to register for the draft, thus making one’s liability to 
service, his address, ete., matters of public record, and 
then, if possible, to refuse service, if a supposed discrimina- 
tion remained effective, could hardly be claimed to be a 
counsel to evade. 

This becomes the clearer if we analyze the provisions of 
§ 11 of the Act (50 U.S. C. App. § 311). 

It subjects to punishment any person: 

(1) who shall knowingly make or be a party to 
making any false registration; 

(2) who shall knowingly make or he a party to 
making any false statement as to his or another’s fit- 
ness or liability for service; 

(3) who knowingly counsels, aids, or abets another 
to evade registration or service; 

(4) who in any manner shall knowingly fail or 
neglect to perform any duty required of him by the 
Act ; 

(5) who shall knowingly hinder or interfere by 
force or violence with the administration of the Act; 

(6) who shall conspire so to do. 

It will be noted that resistance or refusal are nowhere 
mentioned, except as such refusal would constitute a neg- 
lect to perform a duty enjoined by the Act (4) or were 
accompanied by force or violence (5). On the other hand, 
there appear in collocation descriptions of two sorts of 
evasion, false entries (1) and false statements (2) imme- 
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diately followed by the denunciation of counselling “eva- 
sion” (3). Plainly enough the Act distinguishes evasion, 
a species of fraudulent conduct, from mere neglect of duty 
and from forcible and violent interference or resistance. 

The classification so made corresponds with what 
“evade” means to the common understanding, and the 
effort of the draughtsman of the indictment to make eva- 
sion the equivalent of refusal or resistance, does violence 
to such usage as well as to the statute. 

“Evade” is defined as, “To escape; to slip away; to take 
refuge in evasion; to use artifice in avoidance.” 

“Resist” is defined as, “To withstand; to oppose by 
physical, mental, or moral power.” 

“Refuse” is defined as, “To decline to aecept; to reject; 
to decline to submit to or undergo.” 

Now the surest way of rendering oneself incapable of 
evading military service, of slipping away or escaping it, 
is to register. And the Bund command which is at the 
core of the Government’s case enjoins registration in the 
strongest terms. That accomplished, a refusal to serve 
may follow when the registrant is to be inducted. But 
to counsel merely refusal is not made criminal by the 
Act. 

The provisions of §8 (i) of the Act hardly need ani- 
madversion. They speak for themselves. Can it be that 
criticism, that an effort to eliminate them from the Act, 
or forthright advice to those discriminated against by 
those provisions, to register but not, if it can be avoided, 
to serve, unless those provisions have been sustained by 
the courts as legal, amount to counselling evasion of serv- 
ice? The belief that validity of the other provisions of 
the Act depends on the validity of that section may seem 
foolish to us, but can we say that the other defendants 
did not believe what the Bund’s lawyer told them about 
that? 

Thus the Government, recognizing that the issue and 


communication of Command No. 37 did not, in itself, 
6648158 46 Bi) 
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constitute a counselling to evade military service, sought 
to prove a sinister and undisclosed intent in connection 
with it to counsel evasion. For this purpose it relied first 
on the so-called un-American sentiments and statements 
of the Bund; on articles which appeared in the “Free 
American” and on proceedings had and speeches made at 
the 1940 convention. But these evinced nothing bearing 
on the charge laid in the indictment. At most they were 
evidence that the defendants, or some of them, were the 
kind of men who might be inclined to counsel evasion of 
military service. 

In addition, the Government introduced evidence as 
to statements made by one or other of the defendants at 
unit meetings or other gatherings of Bund members. It 
must, in final analysis, sustain the judgment by this 
evidence. 

We think the evidence insufficient to overcome the 
innocent purport of Command No. 37 and to fasten on 
those who imparted that command a covert purpose 
knowingly to counsel evasion of military service. The 
testimony has been carefully examined. It cannot be 
quoted in extenso. A summary must suffice. 

Most, though not all, of the testimony as to oral state- 
ments by the defendants refers to occasions between Sep- 
tember 16, 1940, the date of the Draft Act, and July 9, 
1941. There is nothing of significance after the latter 
date except what is hereinafter noted. During the period 
mentioned Command No. 37 was read or made available 
to members by unit leaders, was to some extent discussed; 
and, during that period, Kunze, accompanied by some 
of the national leaders, visited various units and discussed 
the Act before groups. The testimony, in the main, is 
directed to what Kunze, Keegan, and unit leaders said 
on these occasions. 

Most of it amounts to this: It was stated that the Act 
was unfair and discriminatory; that Bund members ought 
not at the same time be deprived of civil rights and asked 
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to serve in the armed forces; that they should not be 
called into the army until the discrimination was abol- 
ished; that the Bund would fight the discrimination; that 
the Bund would take steps to correct the unfairness of 
the Act; that a lawyer would take care of it; that the 
Bund would bring a test case if means could be devised 
to that end; that those who could afford it should refuse 
military service until the discrimination was removed; 
that the Bund would try to get this provision out of the 
Act; that § 8 (i) was unconstitutional; that the members 
had to register but that it was not thought right to ask 
them to do so while the discrimination continued, but that 
they should enlist more or less under protest and wait 
until their rights were restored to them. One witness 
testified that Kunze once stated that if the members were 
not treated right they did not have to bear arms and that 
the Bund was going to make a test case of this. 

Reference should be made to certain specific portions 
of the testimony. A mail carrier testified that shortly 
after the Act went into effect he spoke to the defendant 
Belohlavek at the latter’s office in Cleveland. Over objec- 
tion that the evidence did not go to prove any conspiracy, 
the court admitted it. The witness stated that he said 
to Belohlavek: 

“Joe, you are in the draft aren’t you? He said, ‘Yes.’ 
I said, ‘What are you going to do if they send you to the 
other side?’ So he said, ‘Well,’—it was a vulgar word—'I 
will run to the other side and fight against them’.” 

A witness testified that, at a meeting of a German 
Hiking Club in Buffalo early in 1942, Keegan referred to 
the fact that two of his sons were in the Army, said he 
felt sorry about them and, referring to those present, said: 
“You boys are lucky in a way, you might evade military 
service because you are foreign-born.” When someone 
asked how and why, Keegan explained: “By claiming be- 
ing a conscientious objector.” ‘The witness went to Kee- 
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gan afterwards, spoke to him privately and said: “Sup- 
posing what would happen to me as a naturalized Amer- 
ican citizen if I had tried to evade military service by 
claiming being a conscientious objector? Well, then, he 
said, ‘You would lose your citizenship.’ Well, then, I said. 
‘Of course, to hell with that’.”. The witness was inducted 
into the United States Army. 

Throughout the entire testimony this is the only evi- 
dence that any defendant, in speaking of the draft or mili- 
tary service, ever by the use of the word “evade,” or other- 
wise, gave any indication of a counselling to anyone to 
escape military service. Under cross-examination the 
witness testified that, in answering questions, Keegan had 
said that the only way anyone could avoid serving was 
by claiming and proving that he was a conscientious 
objector. 

There is evidence that, at a meeting held before the Act 
was passed, Klapprott said he would not fight against 
Germany and also that “the Draft Act would build up 
an army that would be used against Germany” and that he 
“would do everything” to prevent the passage of such an 
Act. 

As respects the defendant Knupfer, a witness testified: 

“Well, Mr. Knupfer explained that a lot of German 
people lose their jobs, and in a case like that we should 
refuse to fight.” 

But, on cross-examination, the witness qualified his 
testimony to the following effect: 

“Q. And I believe you said something about that if they 
were not allowed to have jobs then they should not be 
called upon to fight, is that right? A. That is right. 

“Q. And that is really the substance of what he said to 
you at that meeting, is it not? A. Yes. 


“Q. Did you ever hear Mr. Knupfer suggest to you, or 
to anyone else in that meeting in your membership group, 
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that you should not register or that you should evade the 
Selective Service Act in any way? A. He did not say ex- 
actly that we should not, but he came out with the point 
that on account of the people losing jobs, if we not able 
to work in this country we should not fight in this country.” 

The following testimony concerns statements attributed 
to Kunze: 

“Q. Well, now, with particular reference to the subject 
of Selective Service, did he have anything further to say? 
A. Well, he said one can always be a conscientious 
objector. 


“Q. And he told all of you that he was going to be a 
conscientious objector? A. I did not say that he was go- 
ing to be but he said that it would be wise to be. He said 
‘You always can become a conscientious objector.’ That 
was his wording. 

“Q. Then do I understand now that Mr. Kunze never 
said that he was going to be a conscientious objector, is 
that so? A. I cannot recall the exact words that he said, 
but he used that phraseology of conscientious objector.” 

Again, with respect to a statement of Kunze, it was 
testified: 

“He said that we were discriminated against, the Ger- 
man-Americans, and therefore we should not sign up for 
the selective service draft, and he also meant that he 
wanted to make a test case, but he did not say what kind 
of a test case... I asked him what would happen if I 
would not sign up for a draft. ... He said he did not 
know himself, but he is going to make a test case in the 
East, you see. SoI asked him what I should do. He said 
it was up to the individual if he wants to sign up for the 
draft.” 

With respect to the defendant Streuer, a witness testi- 
fied that he “nrentioned” that if “anybody has chances 
to stay away from it [military service] which naturally 
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sometimes happens to some people, it is all right for 
them...” Thesame witness testified that Streuer never 
told anybody to resist the draft or not to register. 

Except for the so-called background evidence pertain- 
ing to the general attitude and state of mind of the de- 
fendants this is all the significant testimony with respect 
to any counselling to evade military service. It should be 
added that practically every witness who testified to state- 
ments made at meetings, and to conversations of the vari- 
ous defendants, when asked whether he heard the defend- 
ant as to whom he was testifying advocate resistance to 
military service or evasion of military service, answered 
that he had never heard any such advice given by the 
defendant in question. 

When it is borne in mind that most of the defendants 
were so-called unit leaders of small groups scattered from 
the Atlantic to the Pacific coast, whose contacts with the 
Bund and national officers consisted in attending annual 
conventions, reading Bund commands to members of the 
unit, and attending meetings to which Kunze or other 
national officers came, it becomes plain how little evidence 
there is in the record to convict them of a nation-wide 
conspiracy to counsel evasion of the draft. In essence, the 
case made by the Government amounts to this: That these 
men were partisans of Germany; were against our going to 
war with Germany, and might be disposed, therefore, to 
counsel evasion of military service, and were all familiar 
with Bund Command No. 37. 

That the Government, in the last analysis, relied, to 
make its case, upon the promulgation of Bund Command 
No. 37, and that the trial judge so understood, seems plain 
from his charge to the jury, to which exception was taken 
and which was assigned as error. In that he said: 

“There have been numerous references in the evidence 
and in the arguments of counsel to a test case said to have 
been proposed by the defendants or some of them to de- 
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termine the validity of Section 308 (i) of the Selective 
Service and Training Act which states amongst other 
things that it is the policy of Congress that Bund mem- 
bers be not employed to fill vacancies created by men in 
employment being drafted into the armed service. I 
charge you that if you should believe from the evidence 
that the defendants, or any of them, proposed to test this 
law by conspiring to counsel someone to violate the law, 
then the fact that their purpose was to make a test case 
is no defense to the charge here presented against them. 
I repeat that the offense with which these defendants are 
charged is a conspiracy to counsel others to evade service 
in the armed forces of the United States, and such an 
offense would be complete, if as a fact the defendants did 
unlawfully and knowingly conspire, combine or confed- 
erate together to counsel others to evade such service, and 
this is true even if defendants had a bona fide honest in- 
tent to make a test case. For if there was a conspiracy 
amongst these defendants, or any of them, having as its 
object the violation of the Selective Service Law, know- 
ingly, the reason for such violation is immaterial to you 
in your consideration of the question of their guilt or 
innocence.” (Italics supplied.) 

Here the honesty and the bona fides of the defendants 
is said to be immaterial; the fact that they desired to test 
the constitutionality of the law is said to be immaterial. 
Nowhere is it stated that Bund Command No. 37, with- 
out more, does not amount to counselling to evade mili- 
tary service. Mingled with instructions that innocent 
motives were no excuse, and the intention to test the con- 
stitutionality of the law was no excuse, are statements 
that these are not excuses where there is a conspiracy 
knowingly to counsel evasion of military service. The 
statements are mutually contradictory. One with inno- 
cent motives, who honestly believes a law is unconstitu- 
tional and, therefore, not obligatory, may well counsel 








494 OCTOBER TERM, 1944. 


Opinion of Roserts, J. 325 U.S. 


that the law shall not be obeyed; that its command shall 
be resisted until a court shall have held it valid, but this 
is not knowingly counselling, stealthily and by guile, to 
evade its command. Thus having charged that innocent 
motives and a desire to test the validity of the law were 
not a defense, the court added: 

“Tn regard to the matter of a test case, I call your atten- 
tion to the fact that no test case was ever made, nor is 
there any evidence that any legal action was ever pre- 
pared, and the further fact that Bund Order No. 37, by its 
very language, opposes military service until this and all 
other laws, State and national, which the Bund considered 
discriminatory, were repealed. 

“Of course, if you believe beyond a reasonable doubt 
that the defendants, or any of them, knowingly and un- 
lawfully conspired to counsel evasion of the Selective 
Service Law, and the matter of a test case was merely a 
subterfuge to divert attention from their real purpose, you 
should find such defendants guilty as charged.” 

This final statement seems to mean nothing short of 
this, when taken in connection with what just preceded it: 
If defendants had innocent motives they are nonetheless 
guilty; if they had guilty motives they, of course, are 
guilty. It is somewhat difficult to see how the jury could 
reach any other than a verdict of guilty. 

From what has been said above it will be seen that we 
are of opinion, first, chat the promulgation and communi- 
cation of Bund Command No. 37 was not in itself a coun- 
sel to evade; second, that the evidence of the general 
disposition of the petitioners either towards the Govern- 
ment of the United States or towards the Selective Service 
Act did not make the Command such; third, that the 
evidence and oral statements of the various petitioners 
at committee meetings and unit meetings of the Bund 
did not supply the basis for a finding, beyond a reason- 
able doubt, of counselling, or intending to counsel, or con- 











KEEGAN v. UNITED STATES. 495 


478 Brack, J., concurring. 


spiring to counsel, evasion of military service within the 
meaning of § 11 of the statute. We are of the view, there- 
fore, that, on the case made by the Government, the de- 
fendants were entitled to the direction of acquittal, for 
which they moved. 

Other errors in the admission of evidence and in the 
charge of the court are assigned by the petitioners. The 
views we have expressed make it unnecessary to pass 
upon these alleged errors. 


The judgment is reversed and the cause is remanded to 
the District Court for further proceedings in conformity 
with this opinion. 


Mr. Justice BLack, concurring. 


I wish to add a few words emphasizing certain reasons, 
among others, which prompt me to concur in the Court’s 
reversal of these judgments on the ground that the evi- 
dence was insufficient to support conviction of the de- 
fendants. 

The prosecution tried to prove that the defendants 
counseled the members of the Bund to evade the Selec- 
tice Service Act. Its case necessarily rested upon the as- 
sumption that members of the Bund were subject to the 
draft under that Act. It follows that if Bund members 
were not lawfully subject to draft under the Act, no per- 
son could be convicted for advising Bund members to this 
effect. Bund Command No. 37, an indispensable element 
in the government’s case, took the position that Bund 
members were not subject to draft because “in the Selec- 
tive Service Law the citizenship rights of the Bund mem- 
bers ... are unconstitutionally severed.” This same 
crucial question was seasonably raised and urged in the 
courts below, and is argued here. Since I think the evi- 
dence inadequate to support the judgments, I am not com- 
pelled to pass on this grave constitutional challenge. 
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Nevertheless, these defendants’ conduct cannot fairly 
be appraised without an understanding of the statutory 
provisions against which they vehemently protested. 
For testimony as to these protests was a vital part of the 
evidence against them—without that part of the evidence 
they could not possibly have been convicted. It is neces- 
sary to distinguish between honest objections directed at 
legitimate wrongs, and sham protests which only obscure 
the real purpose. Language and actions of these defend- 
ants which is crucial to their convictions must be judged 
in the light of the fact that it followed passage of the 
Selective Service Act which contained the following pro- 
visions. 

Sections 8 (a) (b) of the Selective Service Act, 54 Stat. 
885, 890, provides that persons who have been drafted 
into and honorably discharged from military and naval 
service shall be accorded high preferential rights in regard 
to their reemployment by public or by private employers. 
Congress declared in these sections that such an ex-service 
man must be restored to his former position as though he 
had “been on furlough or leave of absence during his pe- 
riod of training and service in the land or naval forces,” 
and that he should be so restored to his former job with- 
out loss of seniority or other privileges accorded regular 
employees. Section 308 (i) of the Act, however, declared 
that 

“Tt is the expressed policy of the Congress that when- 
ever a vacancy is caused in the employment rolls of any 
business or industry by reason of induction into the serv- 
ice of the United States of an employee pursuant to the 
provisions of this Act such vacancy shall not be filled by 
any person who is a member of the Communist Party or 
the German-American Bund.” 

After the passage of this Act, these defendants found 
themselves in this position. It was announced that Bund 
members were subject to draft to serve on the battlefront 
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where they might be seriously injured or lose their lives. 
They found that the law under which they were said to 
be subject to draft, commanded employers to reemploy 
other citizens who had been honorably discharged from 
the service, but the same law provided that when a Bund 
member came back after an honorable service, with an 
honorable discharge, no person anywhere could give him 
reemployment without violating the express policy of 
Congress. 

It has been argued that these defendants had no legiti- 
mate reason to protest against these provisions because 
they were obviously unconstitutional and amounted to no 
more than an admonition; but they were an admonition 
sounded by the highest legislative body of the nation. 
It has also been suggested that these defendants should 
have known both that the protested proscriptive provi- 
sion of the Act was unconstitutional and that Courts 
would sever it from other parts of the Act leaving Bund 
members constitutionally subject to draft. But this 
Court has said that 

“The legislature could not thus impose upon laymen, 
at the peril of criminal prosecution, the duty of severing 
the statutory provisions and of thus resolving important 
constitutional questions with respect to the scope of a 
field of regulation as to which even courts are not yet in 
accord.” Smith v. Cahoon, 283 U.S. 553, 564. 

When we view the conduct of these defendants in all of 
this setting, their vigorous language appears to have been 
little, if any, more condemnatory of the discriminatory 
section of the Selective Service Act than language pre- 
viously used by this Court with reference to legislation 
of a similar pattern. The whole tone of their protest was 
sounded graphically by their expression: 

“No Civil Rights—No Military Duty! Draft Exempts 
Bund Members!” Cf. Inglis v. Trustees of the Sailors 
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Snug Harbour, 3 Pet. 99, 125, 168, 169. As to legislation 
having a similar setting, this Court has said: 

“.. in the pursuit of happiness all avocations, all 
honors, all positions, are alike open to every one, and .. . 
in the protection of these rights all are equal before the 
law. Any deprivation or suspension of any of these rights 
for past conduct is punishment, and can be in no other- 
wise defined. . .. A bill of attainder is a legislative act 
which inflicts punishment without a judicial trial... . 
These bills are generally directed against individuals by 
name; but they may be directed against a whole class.” 
Cummings v. Missouri, 4 Wall. 277, 321-323. See also 
Ex parte Garland, 4 Wall. 333. 

I cannot agree that the convictions of these defendants 
can be sustained on the basis of the evidence presented 
by the prosecution, weighed along with that section of the 
Selective Service Act which would stigmatize honorably 
discharged soldiers as unworthy to hold a job and earn a 
living. 


Mr. Justice RUTLEDGE. 


I concur in the Court’s judgment and in the opinion 
to the effect that the evidence is insufficient to sustain the 
conviction. I think that is true whether “evade,” as used 
in § 11 of the Selective Training and Service Act of 1940, 
means a species of fraudulent conduct or willful refusal 
or resistance of induction. Without Command No. 37 
the case collapses. But one sentence in it bears any pos- 
sibility of construction as counseling evasion, whether in 
the sense of refusal or of artifice or fraud. That sentence 
is conditional, not absolute. The whole command, in my 
judgment, is no more than vehement protest against § 8 
(i), sheer political discussion. More than this is necessary. 


Mr. Cu1EF JUSTICE STONE, dissenting. 


Mr. Justice Reep, Mr. Justice Dovuctas, Mr. Justice 
Jackson and I think the judgment should be affirmed as 
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to all the petitioners other than Schneller who is not shown 
to have participated in the conspiracy. 

Petitioners were national and local leaders of the Ger- 
man American Bund, whose membership was made up of 
persons of German nationality or descent. They have 
been convicted of a conspiracy to violate § 11 of the Selec- 
tive Service Act of 1940, 54 Stat. 885, which imposes a 
criminal penalty on any person “who knowingly counsels, 
aids, or abets another to evade registration or service in the 
land or naval forces.” 

The indictments charge that petitioners and others con- 
spired to distribute among the members of the Bund 
throughout the country a document known as Bund Order 
No. 37 “which would counsel, direct and urge those to 
whom the contents were made known that they should 
evade, resist, and refuse service in the land or naval forces 
of the United States.’ Order No. 37 was ostensibly pub- 
lished as a protest of the Bund against the adoption by 
Congress of §8 (i) as an amendment to the Selective 
Service Act, which declared: 

“Tt is the expressed policy of the Congress that when- 
ever a vacancy is caused in the employment rolls of any 
business or industry by reason of induction into the service 
of the United States of an employee pursuant to the pro- 
visions of this Act such vacancy shall not be filled by any 
person who is a member of the Communist Party or the 
German-American Bund.” 

Order No. 37 was printed in the German language, and 
an English translation of it was submitted to the jury. 
After calling attention to the fact that all citizens who 
have not passed their thirty-sixth year were required 
by the Selective Service Act to register, it continued, 
“This order must be complied with unhesitatingly” and 
added: 

“An induction into the military service is not justified, 
in as far as it concerns Bund members and American Ger- 
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mans, for in the Selective Service Law the citizenship 
rights of Bund members and the defenders of Germandom 
are unconstitutionally severed!” 

It concluded: 

“Every man, if he can, will refuse to do military duty 
until this law and all other laws of the country or the 
States which confine the citizenship rights of Bund mem- 
bers are revoked! 

“We will fight to establish a precedent in this servile 
matter!” 

The only substantial questions for our decision are 
whether the jury could rightly find from the evidence that 
Bund Order No. 37 did in fact counsel “another to evade 
registration or service in the land or naval forces,” and 
whether petitioners’ conspiracy to give such advice was 
in the circumstances unlawful. The contentions are that 
the conviction cannot be sustained because the advice in 
Bund Order No. 37, that “every man if he can will refuse 
to do military duty” until the law offensive to the Bund 
was repealed, cannot be taken to counsel the evasion of 
service in the military forces and because the alleged con- 
spiracy was not unlawful since the Bund Order only coun- 
selled refusal to do military duty as a means of initiating 
a case to test the validity of § 8 (i) of the Selective Service 
Act, which is a lawful purpose. 

There is abundant evidence showing a consistent pur- 
pose of the Bund and Bund members to promote in the 
United States the interests of Nazi Germany. It is not 
denied, and could not be, that there is ample evidence 
from which the jury could have found that the Bund 
members, and petitioners in particular, were opposed to 
war with Germany and hostile to the Selective Service 
legislation of 1940 because they wished to prevent the 
raising of an army for a war against Germany. It was 
the theory of the Government, in presenting its case, that 
respondents seized upon the proposed legislation, which 
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became § 8 (i) of the Selective Service Act of 1940, as 
the ready implement of propaganda and agitation among 
Bund members and their friends, as a means of hindering 
and delaying the drafting of an army to fight against 
Germany. The Government’s position is that Bund 
Order No. 37, which petitioners diligently circulated 
among Bund members, was the product of the conspiracy, 
and the means by which petitioners counselled members 
to evade service in the armed forces. 

It seems to be admitted, and indeed it cannot be denied, 
that the evidence gives support to the Government’s con- 
tention that petitioners had the inclination and the pur- 
pose to persuade Bund members to obstruct the operation 
of the Selective Service Act, and that Bund Order No. 37 
was their chosen means to accomplish that end. But it 
is insisted that the advice to “refuse to do military duty,” 
given by the distribution of Bund Order No. 37 among 
Bund members of draft age, was not an incitement to 
“evade” military service which the statute proscribes. 
Appealing to the dictionary as the ultimate arbiter of the 
statutory construction, it is said that “evade” connotes 
conduct which is fraudulent or characterized by artifice 
or craft, and suggests the idea of “escaping or slipping 
away from” as opposed to resistance to or refusal to do 
military duty, which the Bund order counselled. 

If the meaning which the dictionary ascribes to a word 
standing in isolation is to be deemed controlling in the 
construction of a statute in which the word appears, it 
would seem to be of some importance to refer to the Latin 
derivation of the word “evade” as meaning to go or pro- 
ceed away from, and to its modern usage, also recognized 
by the dictionaries, as the synonym of “avoid,” or 
“escape” by effort or by force or by any other means, as 
well as by artifice, craft or dexterity." As the draftsmen 


' The following are dictionary definitions of the word “evade”: 
Funk & Wagnalls: “To avoid by artifice; elude or get away from by 
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of statutes do not usually limit the application of the 
chosen word to only some of its common meanings with- 
out indicating their purpose to do so, the word, read in its 
context in the statute, is far more revealing of the legis- 
lative purpose than the arbitrary selection of one of its 
dictionary meanings to the exclusion of others which are 
equally applicable. 

Here the statute shows on its face that the word 
“evade” is used in § 11 as meaning avoidance of or escape 
from military service either by the failure or the refusal 
to perform a duty which would otherwise result in the 
performance of the service, or by means of fraud, craft, 
or artifice, in meeting the requirements of the Selective 
Service Act. Section 11 imposes criminal penalties upon 
any person “charged . . . with the duty of carrying out 
any of the provisions of this Act . . . who shall know- 
ingly fail or neglect to perform such duty.” But it also 
imposes penalties upon any such person “who shall know- 
ingly make, or be a party to the making, of any false, 
improper, or incorrect registration, classification .. . 
and any person who shall knowingly make, or be a party 
to the making of, any false statement or certificate . . .” 
It then provides for a like application of the Act to any 
person “who otherwise evades registration or service in 
the land or naval forces or any of the requirements of 
this Act, or who knowingly counsels, aids, or abets an- 
other to evade registration or service in the land or naval 


craft or force; save oneself from, as an impending evil; as, to evade 
an argument or a crisis.” Webster: “To escape; to slip away .. . to 
get away from by artifice; to avoid by dexterity, subterfuge or in- 
genuity . . . to escape or avoid, often by the use of skill, dexterity, 
or contrivance.” Oxford: “To escape by contrivance or artifice from 
. . . to avoid, save oneself from . . . to elude. Nonce-use: ‘go out of. 
Opposed to invade.’” Century: “To avoid by effort or contrivance; 


escape from or elude in any way, as by dexterity, artifice, stratagem 
or address; slip away from; get out of the way of .. . to escape; 
slip away.” 
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forces or any of the requirements of this Act.” (Italics 
supplied.) 

The implication from the use of the phrase “otherwise 
evades” is plain that the acts of omission or refusal to 
perform the prescribed duty and acts of ostensible per- 
formance by false statements and the like are equally 
recognized by the statute as modes of evasion of military 
service or of other requirements of the Act. It is thus 
clear that the phrase “otherwise evades” was intended to 
include both types of evasion whether effected by breaches 
of duty or by false, fraudulent and deceptive acts, either 
of which, if successful, would result in avoidance of or 
-escape from military service. In addition to all these 
modes of evasion § 11 penalizes one who otherwise (by any 
other mode) evades (avoids) service. Thus, on the face 
of the statute there is no basis for saying that respondents 
ean elude its penalties because they counselled Bund 
members to evade, i. e., escape or avoid, military service by 
refusing to perform military duty rather than by false 
statements, artifices, or stratagem. There is no occasion 
for giving the word “evade,” as used in the statute, a more 
strained or a narrower meaning than is recognized in its 
context in § 11, which is also identical with the dictionary 
definitions. 

Such legislative history as there is supports this conclu- 
sion. Senator Burke, one of the authors of the bill which 
became the Selective Service Act of 1940, at the hearings 
on the bill before the Senate Committee on Military Af- 
fairs, stated that the provision of § 11 prohibiting the 
counselling of evasion, applied “where one urged another 
not to seek repeal of the law but to refuse to obey it while 
it remained the law.” Hearings, Senate Committee on 
Military Affairs, 76th Cong., 3rd Sess., p. 156. Section 
11 was derived from § 6 of the Selective Draft Act of 1917, 
40 Stat. 80, which penalized any person who “evades or 
aids another to evade the requirements of this Act.” In 


664518 46 36 
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Fraina v. United States, 255 F. 28, Fraina was indicted 
under §§ 37 and 332 of the Criminal Code and of § 6 of 
the Selective Service Act of 1917 for conspiracy with others 
to “counsel... induce... divers’ persons... to 
evade ... the requirements of” the Selective Service 
Act. The Court affirmed a conviction where the jury 
found that the accused made a speech in order to counsel 
and induce certain “conscientious objectors” “to refuse to 
be bound, or refuse to act or accept the law, and refuse to 
do their duty which is required by this law.” Thus, be- 
fore the adoption of the present Selective Service Act, it 
was judicially determined that one who refuses to comply 
with the requirements of the law “evades” the law, and 
that one who counsels another to refuse to accept the law 
or to do his duty which is required by the law can be found 
guilty of inducing him to evade it. We must take it that 
Congress, in adopting the term “evade” from § 6 of the 
earlier draft act, and using it in like context in § 11 of 
the 1940 Act, adopted and confirmed the judicial construc- 
tion of the term as it appeared in the 1917 Act. Sessions 
v. Romadka, 145 U. 8. 29, 41-42; Manhattan Properties 
v. Irving Trust Co., 291 U. 8S. 320, 336; United States v. 
Elgin, J. & E.R. Co., 298 U.S. 492, 500; Missouri v. Ross, 
299 U. S. 72, 75; Electric Battery Co. v. Shimadzu, 307 
U.S. 5, 14. 

The conclusion seems inescapable that petitioners, by 
counselling Bund members to refuse to do military duty, 
counselled evasion of military service, and that the jury’s 
verdict of violation of § 11 is therefore sustained by the 
evidence. This is not any the less so because the Bund 
order counselled members of the Bund to refuse to do mili- 
tary service until § 8 (1) was repealed. Bund Order No. 
37 was published and distributed by petitioners after the 
enactment of § 8 (i) of the Act. Its counsel therefore 
was to violate the statute by evading military service, not- 
withstanding the order’s suggestion that the refusal to do 
military duty might cease whenever repeal occurred. 
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The trial judge instructed the jury, rightly we think, 
that “bona fide honest intent to make a test case is no 
defense,” saying: “If there was a conspiracy amongst these 
defendants, or any of them, having as its object the viola- 
tion of the Selective Service Law, knowingly, the reason 
for such violation is immaterial to you in your considera- 
tion of the question of their guilt or innocence.” Plainly 
one who would assail the validity of a statute in a test 
case can do so only by violating its provisions, here by 
knowingly counselling another to evade registration or 
service in the armed forces. One who thus evaded or 
counselled evasion of military service could not defend 


- on the ground that he violated the Act in order to test its 


constitutionality. He nevertheless does the act which the 
statute prohibits and nonetheless intended to do it even 
though his purpose was to establish that the statutory 
prohibition is unconstitutional. There is no freedom to 
conspire to violate a statute with impunity merely be- 
cause its constitutionality is doubted. The prohibition of 
the statute is infringed by the intended act in any case, and 
the law imposes its sanctions unless the doubt proves to be 
well founded. 

Here petitioners laid no foundation for assailing the 
validity of § 11 by reason of their doubts of the constitu- 
tionality of § 8 (i). No one can urge the unconstitution- 
ality of a statute until he shows that it is applicable to 
him and that he is injured by it. Marye v. Parsons, 114 
U. 8. 325; Tyler v. The Judges, 179 U.S. 405; Collins v. 
Texas, 223 U.S. 288; Roberts & Schaefer Co. v. Emmer- 
son, 271 U.S. 50, 54, 55; Utah Power Co. v. Pfost, 286 U.S. 
165; Ashwander v. Tennessee Valley Authority, 297 U.S. 
288, 324; Voeller v. Neilston Co., 311 U.S. 531, 537; Ala- 
bama State Federation of Labor v. McAdory, ante, p. 450. 
Petitioners introduced no evidence. It does not appear 
that any of them-ever gave up any employment because of 
their induction into the service of the United States pur- 
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suant to the Selective Service Act, or that they were ever 
refused or threatened with refusal of any employment be- 
cause of their membership in the Bund or the Communist 
Party. And even though § 8 (i) were to be deemed un- 
constitutional as applied to petitioners, that would not 
affect the constitutionality of § 11 or relieve petitioners 
from the consequences of their violation of § 11. For § 14 
(b) of the Act provides “If any provision of this Act, or 
the application thereof to any person or circumstance, is 
held invalid, the remainder of the Act, and the application 
of such provision to other persons or circumstances, shall 
not be affected thereby.” 

The doctrine of People v. Powell, 63 N. Y. 88, on which 
petitioners rely, that a criminal conspiracy to do an act 
“innocent in itself’? not known by the conspirators to be 
prohibited must be actuated by some corrupt motive other 
than the intention to do the act which is prohibited and 
which is the object of the conspiracy, has never been ac- 
cepted by this Court. To establish violation of § 11 
nothing more need be proved than that respondents had 
in contemplation all the elements of the offense which they 
conspired to commit. United States v. Mack, 112 F. 2d 
290, 292; ef. Hamburg-American Steam Packet Co. v. 
United States, 250 F. 747, 759; Chadwick v. United States, 
141 F. 225, 243. There is no contention that petitioners 
did not know that the Selective Service Act required those 
subject to it to do military service. And People v. Powell, 
supra, was careful to point out that where the conspiracy 
is to do an act which is not “innocent in itself” the offense 
is “complete when the act is intentionally done,” irrespec- 
tive of any actual intention to violate the law. Here the 
act prohibited was hardly “innocent in itself.” The facts 
found by the jury under instructions of the court con- 
stitute plain violation of $11, and the jury’s verdict is 
supported by the evidence. 
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UNITED STATES FOR THE EASTERN DISTRICT OF NORTH 
CAROLINA.* 
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1. An order of the Interstate Commerce Commission, under § 13 (4) 
of the Interstate Commerce Act, authorized railroads in North 
Carolina to establish and maintain intrastate passenger coach fares 
at levels not lower than interstate fares, which in effect increased 
the state-prescribed basic fare of 1.65 cents per mile to the inter- 
state level of 2.2 cents per mile. Held that the order was not 
based on adequate findings supported by evidence, and that the 
District Court should have enjoined its enforcement. Pp. 509, 520. 

2. The Interstate Commerce Commission is empowered to nullify 
a state-prescribed intrastate rate only when the Commission, after 
full hearing, finds that such rate causes (1) undue or unreasonable 
advantage, preference, or prejudice as between persons or localities 
in intrastate commerce on the one hand and interstate commerce 
on the other, or (2) undue, unreasonable, or unjust discrimination 
against interstate commerce; and the Commission is without 
authority to set aside a state-prescribed intrastate rate unless there 
are clear findings, supported by evidence, of each element essential 
to its exercise of that power. Pp. 510, 511. 

3. A mere finding that interstate passengers paid higher fares than 
intrastate passengers for the same service does not adequately sup- 
port a statewide order nullifying a state-prescribed rate as unduly 
prejudicial to interstate passengers and requiring all intrastate 
passengers to pay the higher intrastate rate. Pp. 512, 514. 

4. The findings of the Commission that the 2.2 cents interstate rate 
was just and reasonable; that the same trains in general carried 
both interstate and intrastate passengers; and that the railroads 
affected would have received $525,000 more annual income from 
the passengers they carried had the 2.2 cents rate been applied, did 
not support the conclusion that the intrastate traffic was not con- 


~ 





*Together with No. 561, Davis, Economic Stabilization Director, 
by Bowles, Price Administrator, v. United States et al., also on appeal 
from the District Court of the United States for the Eastern District 
of North Carolina. 
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tributing its fair share of the revenue required to enable the railroads 
to render adequate and efficient transportation service, and did 
not support the order on the ground that the intrastate rates 
discriminated against interstate commerce. P. 514. 

5. The power of the Commission to require a State to raise intrastate 
rates depends on whether the intrastate traffic is contributing its 
fair share of the earnings required to meet maintenance and 
operating costs and to yield a fair return on the value of property 
directed to the transportation service, both interstate and intrastate. 
P. 520. 

6. The Commission can not require intrastate rates to be raised above 
a reasonable level. P. 520. 

7. Where, as here, there is evidence from which the Commission could 
have found that a rate of 2.2 cents was far above a reasonable rate 
level for the intrastate coach traffic of the railroads, the Commission 
must make findings on that issue, which findings are supported by 
evidence, before entering an order supplanting the state authority. 
Without such findings supported by evidence, the Commission was 
not authorized to find that the intrastate rates discriminated against 
interstate commerce. P. 520. 

56 F. Supp. 606, reversed. 


APPEALS from a decree of a district court of three judges 
denying an injunction and dismissing the complaint in a 
suit to enjoin and set aside an order of the Interstate 
Commerce Commission. 


Messrs. J. C. B. Ehringhaus and F. C. Hillyer for appel- 
lants in No. 560. Messrs. Richard H. Field, David F. 
Cavers and Malcolm D. Miller submitted for appellants 
is No. 561. 

Mr. J. Stanley Payne, with whom Mr. Daniel W. 
Knowlton was on the brief, for the Interstate Commerce 
Commission, and Mr. Charles Clark, with whom Mr. 
Frank W. Gwathmey was on the brief, for the Aberdeen & 
Rockfish Railroad Co. et al., appellees. 


Mr. Justice BuAck delivered the opinion of the Court. 


The North Carolina State Utilities Commission brought 
suit to enjoin enforcement of an order of the Interstate 
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Commerce Commission. 258 I. C. C. 133. The Federal 
Economic Stabilization Director acting through the Price 
Administrator sought and was granted the right to inier- 
vene as a party plaintiff. A federal district court of three 
judges denied the injunction, 56 F. Supp. 606, and the case 
is here on direct appeal under § 210 of the Judicial Code. 

This clash between state and federal agencies came 
about because the State Commission and the Interstate 
Commerce Commission each claimed the paramount pow- 
er to fix railroad rates in North Carolina. The North Caro- 
lina Commission ordered railroads doing business in the 
state to charge no more than 1.65 cents per mile for carry- 
ing intrastate coach passengers from one point in the 
state to another. Despite this State Commission order, 
the Interstate Commerce Commission authorized the same 
railroads to charge 2.2 cents per mile for the same type of 
carriage.’ 

The Interstate Commerce Commission asserted its 
power to prescribe these purely intrastate rates under 
§ 13 (4) of the Interstate Commerce Act. 49 U.S. C. 
$13 (4). That section, which is set forth below,” empow- 


1 There is a corresponding conflict which involves round trip coach 
rates. The questions presented are the same with regard to one 
way and round trip rates, and we shall therefore consider both of 
them by reference to the one way rate. 

2“Whenever in any such investigation the Commission, after full 
hearing, finds that any such rate, fare, charge, classification, regula- 
tion, or practice causes any undue or unreasonable advantage, pref- 
erence, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate or foreign commerce on the 
other hand, or any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce, which is hereby forbidden and 
declared to be unlawful, it shall prescribe the rate, fare, or charge, or 
the maximum or minimum, or maximum and minimum, thereafter 
to be charged, and the classification, regulation, or practice thereafter 
to be observed, in such manner as, in its judgment, will remove such 
advantage, preference, prejudice, or discrimination. Such rates, fares, 
charges, classifications, regulations, and practices shall be observed 








510 OCTOBER TERM, 1944. 


Opinion of the Court. 325 U.S. 


ers the Interstate Commerce Commission to prescribe in- 
trastate railroad rates under certain conditions, despite 
conflicting state orders as to the same rates. The condi- 
tions that Congress imposed as a prerequisite to Commis- 
sion action are that the Commission shall hold a “full hear- 
ing” and find that the state-prescribed rates either caused 
(1) undue or unreasonable advantage, preference, or pre]- 
udice, as between persons or localities in intrastate com- 
merce on the one hand, and interstate commerce on the 
other hand, or (2) undue, unreasonable, or unjust disecrim- 
ination against interstate commerce. The Commission 
held hearings which are challenged on various grounds 
as falling short of “full” hearings. It made findings and 
concluded that the 1.65 state rate was unduly prejudicial 
to interstate passengers, and that the state rate consti- 
tuted an undue and unjust discrimination against inter- 
state commerce. These conclusions are attacked on the 
ground that they are supported neither by findings nor 
evidence. The crucial question involved in all these con- 
tentions is whether the indispensable prerequisites to the 
exercise of the Federal Commission’s power over intrastate 
rates have been shown to exist with sufficient certainty. 
Before making any detailed reference to the hearings, find- 
ings or evidence, it would be helpful to set out certain 
guiding principles which lead us to a resolution of the 
crucial question. 

Section 13 (4) does not relate to the Commission’s power 
to regulate interstate transportation as such. As to in- 
terstate regulation, the Commission is granted the broad- 
est powers to prescribe rates and other transportation 
details. See United States v. Pennsylvania R. Co., 323 
U.S. 612. No such breadth of authority is granted to the 
Commission over purely intrastate rates. Neither § 13 


while in effect by the carriers parties to such proceeding affected 
thereby, the law of any State or the decision or order of any State 
authority to the contrary notwithstanding.” 49 U.S. C. § 13 (4). 
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(4), nor any other Congressional legislation, indicates a 
purpose to attempt wholly to deprive the states of their 
primary authority to regulate intrastate rates. Since the 
enactment of § 13 (4), as before its enactment, a state’s 
power over intrastate rates is exclusive up to the point 
where its action would bring about the prejudice or dis- 
crimination prohibited by that section. When this 
point—not always easy to mark—is reached, and not until 
then, can the Interstate Commerce Commission nullify a 
state-prescribed rate. 

Intrastate transportation is primarily the concern of 
the state. The power of the Interstate Commerce Com- 
- mission with reference to such intrastate rates is dominant 
only so far as necessary to alter rates which injuriously 
affect interstate transportation. American Express Co. 
v. South Dakota, 244 U. 8. 617, 625. A scrupulous re- 
gard for maintaining the power of the state in this field 
has caused this Court to require that Interstate Commerce 
Commission orders giving precedence to federal rates must 
meet “a high standard of certainty.” Jllinois Central R. 
Co. v. Public Utilities Commission, 245 U. S. 493, 510. 
Before the Commission can nullify a state rate, justifica- 
tion for the “exercise of the federal power must clearly 
appear.” Florida v. United States, 282 U.S. 194, 211-212. 
See also Yonkers v. United States, 320 U. S. 685. And 
the intention to interfere with the state’s rate-making 
function is not to be presumed, Arkansas Commission v. 
Chicago, R. I. & P. R. Co., 274 U.S. 597, 603; nor must 
its intention in this respect be left in serious doubt. JIli- 
nois Commerce Comm’n v. Thomson, 318 U.S. 675, 684— 
685. The foregoing cases also stand for the principle that 
the Interstate Commerce Commission is without authority 
to supplant a state-prescribed intrastate rate unless there 
are clear findings, supported by evidence, of each element 
essential to the exercise of that power by the Commission. 
We shall now take up the two grounds upon which the 
Commission set aside the state order. 
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Prejudice Against Interstate Passengers. On this 
aspect of the case the Commission’s findings were that 
the interstate 2.2 cents rate was just and reasonable; that 
the accommodations afforded interstate and intrastate 
passengers in North Carolina were “substantially sim- 
ilar”; that in general these passengers traveled in the 
same trains and in the same cars; and from these, it con- 
cluded that since interstate passengers were forced to 
pay higher fares than intrastate passengers, there was an 
undue and unreasonable disadvantage and prejudice of 
interstate passengers. On these findings it issued the 
statewide order requiring all intrastate passengers to pay 
2.2 cents per mile. We think these findings failed to give 
adequate support to the order. 

In effect, the Commission’s holding was, and its argu- 
ment is here, that § 13 (4) automatically requires com- 
plete uniformity in intrastate and interstate rates. That 
argument is in short that under our national transporta- 
tion system interstate travelers and intrastate travelers use 
the same trains; for a state to fix a lower intrastate rate 
than the interstate rate is therefore an undue advantage 
to the intrastate passengers and an unfair discrimination 
against the interstate passengers. If Congress intended 
to permit such an oversimplified form of proof to establish 
“unjust discrimination,” then its requirement of a “full 
hearing” was mere surplusage. In fact, it need have pro- 
vided for no hearing at all since it could have easily stated 
in its legislation that intrastate rates shall never be lower 
than interstate rates. The argument of the Commission 
in this regard runs counter to the language of § 13 (4), 
and would call for a declaration by us that Congress in- 
tended by this section to reverse the entire transportation 
history of the nation. The clause about “persons” and 
“localities” is, as the legislative history shows, a practical 
enactment into law of a decision of this Court in the 
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“Shreveport” case. Houston, E. & W.T.R.Co.v. United 
States, 234 U.S. 342. In the “Shreveport” case the Com- 
mission found from evidence that certain Texas intrastate 
rates to Texas points were far below the interstate rates 
charged to carry the same types of freight from Shreveport, 
Louisiana. The distances and conditions of both trans- 
portations were found to be substantially the same. The 
Court sustained the Commission’s conclusion that the 
Texas intrastate rates constituted an unfair discrimina- 
tion against Shreveport and persons doing business there. 
The Commission’s order was not statewide, but only re- 
quired removal of the discrimination against the par- 
~ ticular localities and business groups affected by the 
discrimination. 

In Railroad Commission v. Chicago, B. & Q. R. Co., 
257 U.S. 563, 579, 580, this Court refused to sustain a 
Commission order nullifying all state passenger rates be- 
cause of a discrimination against interstate travelers and 
against localities. The Commission had found there as 
here that state and interstate passengers rode on the same 
trains in the same car and perhaps in the same seats. It 
had found there, as it did here, that this constituted an 
undue discrimination against interstate passengers, and 
it issued a general sweeping order against all intrastate 


3’ The House Committee reporting this bill said with reference to the 
provisions of § 13 (4): “After such hearing the Commission shall make 
such findings and orders as may in its judgment tend to remove any 
undue advantage, preference, or prejudice as between persons or 
localities in state and interstate or foreign commerce. The provision 
practically enacts into law the decision of the Supreme Court in the 
so-called ‘Shreveport’ case. Any undue burden upon interstate or 
foreign commerce is forbidden and declared to be unlawful. It is 
believed that the provisions of this section will have a beneficial and 
harmonizing efiect, and will ten? to reduce the number of so-called 
‘Shreveport’ cases, while at the same time recognizing the regulatory 
bodies of the several States.” Report No. 456, 66th Cong., Ist Sess., 
p. 20. 
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passenger rates. This Court pointed out that the order 
went far beyond the principles announced in the Shreve- 
port case, and declined to sustain the statewide order on 
this phase of the case. See also Florida v. United States, 
282 U.S. 194, 208. So here, the finding that interstate 
passengers paid higher fares than intrastate passengers 
for the same facilities is an inadequate support for nullify- 
ing state rates on the ground that they constitute unjust 
discrimination against interstate passengers. 

Discrimination Against Interstate Commerce. One 
ground of the Commission’s order was that the intrastate 
rates discriminated against interstate commerce as such. 
The findings of the Commission on which this conclusion 
rested were that the 2.2 cents interstate rate was just 
and reasonable; the same trains in general carried both 
interstate and intrastate passengers; the North Carolina 
railroads to which the intrastate rates were applied, 
would have received $525,000 more annual income from 
the passengers they carried had the 2.2 cents interstate 
rate been applied; from this the conclusion was reached 
that intrastate traffic was “not contributing its fair share 
of the revenue required to enable respondents to render 
adequate and efficient transportation service.” 

This conclusion of the Commission, if based on findings 
supported by evidence, would justify its order. For in 
Florida v. United States, 292 U.S. 1,5, we said that § 13 (4) 
authorized the Commission “to raise intrastate rates so 
that the intrastate traffic may produce its fair share of 
the earnings required to meet maintenance and operating 
costs and to yield a fair return on the value of property de- 
voted to the transportation service, both interstate and 
intrastate.” We sustained the Commission’s order there 
because it was based on findings supported by evidence 
that the intrastate rate “was abnormally low and less than 
reasonably compensatory . . . ‘insufficient under all the 
circumstances and conditions to cover the full cost of the 
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service.” Neither in its formal findings nor in its dis- 
cussion of the facts did the Commission indicate that the 
North Carolina railroad rates here involved were less than 
compensatory or insufficient to cover the full cost of serv- 
ice. Nor did they find that maintenance of these rates was 
necessary to the operation of a nationally efficient and 
adequate railway system.’ 


*In Railroad Commission v. Chicago, B. & Q. R. Co., 257 U. S. 
563, this Court sustained a statewide Commission order raising intra- 
state rates. Section 13 (4) in the context of the 1920 Transportation 
Act, 41 Stat. 456, as it then existed, was construed as requiring the 
Commission to prescribe rates sufficient “to enable the carriers as 
~a whole, or in groups selected by the Commission, to earn an ag- 
gregate annual net railway operating income equal to a fair return 
on the aggregate value of the railway property used in transportation.” 
584-585. The 1920 Act, however, treated the national railway system 
as a unit. The net returns for any particular railroad were limited 
by the Act. All above this limitation went into a common pool to be 
distributed for the use of weak railroads. In this way, all railway 
income inured to the benefit of all the railroads individually and col- 
lectively to aid in “maintaining an adequate railway system.” This 
Court has said that Congress adopted the pooling provisions because 
“it was not clear that the people would tolerate greatly increased 
rates (although no higher than necessary to produce the required 
revenues of weak lines) if thereby prosperous competitors earned an 
unreasonably large return upon the value of their properties.” New 
England Divisions Case, 261 U. 8. 184, 191. But Congress in 1933, 
48 Stat. 211, repealed this part of the 1920 Act; the income pooling 
system was abandoned; the rule of rate making was re-written, and 
while the Commission was to give consideration to the need of ade- 
quate and efficient railway transportation service at the lowest cost 
consistent with the furnishing of such service, and to the need of 
revenue sufficient to enable the carriers under honest, economical 
and efficient management to provide such service, the rates were no 
longer to be treated on a national basis as though all railroads con- 
stituted one system. House Report No. 193, 73rd Cong., 1st Sess., 
pp. 30-31. Railroads were to be treated on an individual basis. 
Abandonment of the profit pooling system made this necessary to 
carry out the continuing Congressional purpose to prevent “an un- 
reasonably large return upon the value of their properties.” The 
Commission recognized this legislative change in rate-making policies 
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But the question posed by the Commission’s conclusion 
was whether the particular North Carolina railroads were 
obtaining from North Carolina’s intrastate passenger rates 
their fair part of such funds as were required to enable 
these particular railroads to render adequate and efficient 
service. The Commission made no findings as to what 
contribution from intrastate traffic would constitute a fair 
proportion of the railroad’s total income. It made no 
finding as to what amount of revenue was required to en- 
able these railroads to operate efficiently. Instead, it re- 
lied on the mere existence of a disparity between what it 
said was a reasonable interstate rate and the intrastate 
rate fixed by North Carolina. It thought this action was 
justified by this Court’s opinion in [Illinois Commerce 
Comm'n v. United States, 292 U.S. 474, 485.° Aside from 
the fact that “the mere existence of a disparity between 
particular rates on intrastate and interstate traffic does 
not warrant the Commission in prescribing intrastate 
rates,” Florida v. United States, 282 U.S. 194, 211-212; 
Utah Edible Livestock Rates and Charges, 206 I. C. C. 309, 
there is reasonable doubt as to whether the Commission 
had ever fixed 2.2 cents as the only reasonable interstate 
rate. 

The whole argument that it had done so rests primarily 
on an order made in 1936. At that time, the Commission 
made a comprehensive investigation of rates throughout 
the nation, and after elaborate discussion made findings 


by its reference to “revenues required to enable respondents to render 
adequate and efficient transportation service.” The “respondents” 
referred to were the individual railroads to which North Carolina’s 
order applied. 

5 This case did not involve a sweeping statewide order based on 
general railroad revenue needs. It related to a problem like that 
considered in the Shreveport case. The rates involved applied to 
switching movements in a single “Switching District,” “essentially a 
unit, so far as switching movements are concerned.” This Court’s 
holding in that case does not support the statewide order here. 
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of fact. It concluded that any rate over 2 cents per pas- 
senger mile would be unreasonable and unlawful. But it 
also declared that a rate of 1.5 cents then commonly 
charged throughout the Southern states, would not be 
“unreasonable or otherwise unlawful.” 214 I. C. C. 174, 
257. Railroads in the South continued to charge 1.5 cents 
most of the time from then until 1942. March 2, 1942, 
upon an application of the American railroads, the Com- 
mission in Ex parte 148, granted a general 10% increase 
on all rates then in existence. This increase it found was 
necessary to enable the railroads “to continue to render 
adequate and efficient railway-transportation service 
during the present emergency.” 248 I. C. C. 545, 565. 
The Commission specifically stated, p. 606, that its con- 
clusion was not based on “individual, sectional, or particu- 
lar industrial desires or needs.” Four months later, on 
July 14, 1942, certain railroads operating in the South, 
including the railroads involved in the North Carolina 
cease, filed a petition with the Commission asking that it 
modify its 1936 order, so as to permit them to charge 2.2 
cents per mile. Two weeks later, without a hearing, with- 
out evidence, and without discussion, the Commission en- 
tered an order declining to amend its 1936 order, but 
modifying its 10% rate increase order, “so as to authorize” 
the petitioning railroads to charge 2.2 cents per mile. It 
made no finding that the railroads needed this increase 
in order to maintain adequate railroad systems and of 
course could not have done so unless it relied upon the 
old 1936 evidence. There was no issue of this nature 
raised by any of the parties in the 10% rate increase pro- 
ceedings. Neither before nor since these Southern rail- 
roads were authorized by the Commission to increase their 
interstate rate to 2.2 cents has any hearing been held on 
the subject. Petition of North Carolina for a hearing 
was denied. Nor has there been any finding based on evi- 
dence that the 1.65 cents rate which the Commission 
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found adequate, and neither “unreasonable nor unlaw- 
ful,” has ceased to be such. We are unable to find from 
any of the various orders that the Commission has ever 
yet made findings supported by evidence and upon them 
set aside its 1936 conclusions that a 1.5 cents rate for 
Southern territory was reasonable and lawful, except 
to the extent that it held that a 10% increase was 
justifiable. 

Furthermore, even assuming that the Commission had 
previously made a valid 2.2 cents per mile general order 
broadly applicable to all railroads in the Southern terri- 
tory or throughout the nation, it does not follow that 
such a general order must permanently stand as to each 
and every separate railroad or railroad system. The very 
nature of such a broad general order requires that it con- 
tain a saving clause for future modification and adjust- 
ment of particular rates. This Court declared that such 
a saving clause was essential even at the time that all 
surplus railroad profits were pooled for the common good 
of the national system. Railroad Commission v. Chicago, 
B. & Q. R. Co., 257 U. 8. 563, 579; Georgia Commission 
v. United States, 283 U. S. 765, 772; United States v. 
Louisiana, 290 U.S. 70, 76, 77, 79. 

Such a saving clause left to the state its power to bring 
about particular changes in the internal intrastate rate 
structure necessary to keep intrastate revenues as a class in 
harmony with interstate needs. Razlroad Commission v. 
Chicago, B. & Q. R. Co., 257 U.S. 563, 580. For the Inter- 
state Commerce Commission was “without jurisdiction 
over intrastate rates except to protect and make effective 
some regulation of interstate commerce.” JIlinois Com- 
merce Comm’n v. Thomson, 318 U. 8. 675, 684. Conse- 
quently, no one but the state had power to readjust its 
internal intrastate rate structure. This it undertook to do 
by a hearing focussed upon the state railroads individually 
and collectively. Four railroads were denied the increase, 
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and they are the only ones now affected by the Interstate 
Commerce Commission order. Other roads were granted 
the increase. Its order to this effect rested on evidence as 
to the differing qualities of intrastate and interstate ac- 
commodations afforded as well as the net revenues of dif- 
ferent roads. The State Commission found as to the four 
roads which it denied an increase that their profits from 
passenger revenues even on a 1.65 cents rate were so great 
that continuance of that rate would be reasonable and 
just to them. 

In the proceedings before the Interstate Commerce 
Commission, the state and the Price Administrator pre- 
sented these issues which the State Commission had con- 
sidered. Both the railroads and their adversaries offered 
evidence on the points. There was evidence that the four 
railroads were carrying more passengers and more freight, 
and were more prosperous than they had ever been in 
their history. This evidence showed that they were in the 
highest excess profit tax brackets, and that somewhere 
between 80 and 90% of all their profits were subject to 
be paid for federal taxes. 

There was evidence offered by the railroads, which in- 
dicated that their 1942 per mile net cost of carrying coach 
passengers was under or about 1 cent. The Commission 
had found facts in the 1936 report, 214 I. C. C. at pp. 216, 
266, which indicated a mileage coach passenger cost of 3.25 
cents. Evidence of the four railroads also showed their 
average revenue increase since 1936 had been approxi- 
mately 250%. This great revenue increase transformed 
a 1936 $16,426.00 deficit of six North Carolina roads, in- 
cluding the four here involved, into a 1942 $26,699,988.00 
profit. Most of this increased profit was shown to have 
been derived from passenger revenues. 

All of this evidence and much more to which we might 
advert was sufficient to show that the Commission might 


have found, had it made any findings on the subject at all, 
664818°—46——37 








520 OCTOBER TERM, 1944. 


Reep, J., dissenting. 325 U.S. 


that a 1.65 cents rate for these four North Carolina rail- 
roads would have been a fair coach passenger contribu- 
tion to revenues required to enable them to operate 
profitably and efficiently. But it made no findings on this 
subject at all. The purpose of the National Transportation 
Law is to assure railroads a fair net operating income and 
no more. Dayton-Goose Creek R. Co. v. United States, 
263 U. 8. 456. The power of the Commission to require 
states to raise their intrastate rates depends upon whether 
intrastate traffic is contributing its fair share of the earn- 
ings required to meet maintenance and operating costs and 
to yield a fair return on the value of property directed to 
the transportation service both interstate and intrastate. 
United States v. Louisiana, 290 U.S. 70,75. But the Com- 
mission cannot “require intrastate rates to be raised above 
a reasonable level.” United States v. Louisiana, supra, 78. 
And where there is evidence as here from which the Com- 
mission could have found that a rate of 2.2 cents was far 
above a reasonable rate level for the intrastate coach traffic 
of these four railroads, the Commission must make find- 
ings on that issue, which findings are supported by evi- 
dence, before entering an order supplanting the state 
authority. Without such findings supported by evidence, 
the Commission was not authorized to find that the intra- 
state rates discriminated against interstate commerce. 
Because the order of the Commission was not based on 
adequate findings, supported by evidence, the District 
Court should have declined to enforce its order. The judg- 
ment of the District Court is 
Reversed. 


Mr. Justice REeEp, dissenting. 


The Court has set aside an order of the Interstate Com- 
merce Commission which was entered May 8, 1944, on a 
Commission report of the preceding March 25th. 258 
I. C. C. 133. The order covered investigations instituted 
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upon separate petitions of carriers in North Carolina, Ken- 
tucky, Alabama and Tennessee to determine whether the 
maintenance of intrastate fares in these states at levels 
‘ below fares and charges established for application to 
interstate traffic in respective states on October 1, 1942, 
caused undue or unreasonable advantage, prejudice or 
preference between persons or localities in intrastate com- 
merce on the one hand, and interstate commerce on the 
other, or any such discrimination against interstate com- 
merce. 49 U.S.C. § 13 (4). The petitions sought, too, 
prescription of fares and charges by the Commission to 
remove any preference, advantage, prejudice or discrim- 
ination found to exist. See also Alabama v. United States 
and Davis v. United States, post, p. 5385. This dissent is 
applicable both to this and that opinion. 

Without summarizing the entire report we call atten- 
tion to a finding which it contains that traffic moving 
under these lower intrastate fares is not contributing its 
fair share of the revenues required to enable appellees (the 
interstate carriers) to render adequate and efficient trans- 
portation service and that this “unlawfulness should be 
removed by increasing” the intrastate fares to the level 
of the interstate fares. 258 I. C.C. 154, 155, Findings 5 and 
6. This finding, if supported by evidence, is in our opin- 
ion sufficient to justify the applicable order of May 8th 
which is under review in this appeal. That order required 
the carriers to maintain and apply intrastate fares on bases 
no lower than those applied by the carriers in interstate 
transportation to, from and through the four states. 

The Interstate Commerce Commission has the power to 
make this order on a valid finding of such discrimination 
against interstate commerce. 49 U. S. C. $13 (4). It 
has long been established that this section delegates a 
valid power of regulation of intrastate rates to the Com- 
mission. Railroad Commission v. Chicago, B. & Q. R. 
Co., 257 U. S. 563. Cf. Minnesota Rate Cases, 230 U. 8S. 
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352, 432, and Houston, E. & W. T. R. Co. v. United States 
(the Shreveport case), 234 U. 8. 342, 351. It gives au- 
thority to the Commission to raise intrastate rates so that 
that traffic may produce its fair share of the required earn- 
ings. United States v. Louisiana, 290 U.S. 70, 75. And 
that authority does not depend upon the recapture, in 
whole or in part, of excess earning of individual railroads 
under the requirements of the Transportation Act of 1920, 
41 Stat. 488, § 15a, now repealed, Emergency Railroad 
Transportation Act, 1933, 48 Stat. 220, § 205, for crea- 
tion of a general railroad contingent fund for financing 
the national transportation system of railways. Section 
13 (4) was not changed by the Act of 1933. This section 
in conjunction with the revised and reenacted § 15a of the 
Interstate Commerce Act now empowers the Commission, 
in accordance with the statutory provisions, to remove the 
discrimination against interstate commerce by prescrib- 
ing intrastate fares.’ Florida v. United States, 292 U.S. 1, 
4, First. Cf. [llinois Commerce Comm’n v. Thomson, 
318 U.S. 675, 682. This Court today recognizes this rule. 
The four states attack the finding of discrimination against 
interstate commerce, which finding is essential to the va- 
lidity of the present order to maintain intrastate fares 
at the level of interstate fares, on the ground that there is 
neither finding nor evidence that the intrastate rates are 


1 The present § 15a, 49 U.S. C., reads as follows: 

“(1) When used in this section, the term ‘rates’ means rates, fares, 
and charges, and all classifications, regulations, and practices relating 
thereto. 

“(2) In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other fac- 
tors, to the effect of rates on the movement of traffic by the carrier 
or carriers for which the rates are prescribed; to the need, in the pub- 
lic interest, of adequate and efficient railway transportation service 
at the lowest cost consistent with the furnishing of such service; and 
to the need of revenues sufficient to enable the carriers, under honest, 
economical, and efficient management to provide such service.” 
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not producing a proper proportion of the carriers’ needed 
revenue. This Court sustains the attack as sufficient to 
invalidate the Commission order. We think the argu- 
ment, which the Court has sustained, has its source in a 
misconception of the purpose of this present proceeding. 

The petitions were filed by the carriers, the investiga- 
tion was made and the order under dispute here was en- 
tered to coordinate the intrastate passenger fares in these 
four states with the passenger fare structure of the entire 
country. 258 I. C. C. 138. There had been a number of 
recent proceedings involving the national structure. The 
evidence, which will be referred to later, presented in those 
proceedings is, we think, properly to be considered in this 
investigation and the power of the Commission to require 
intrastate fares to conform to interstate fares in the four 
states is to be appraised in the light of a purpose to estab- 
lish a national passenger rate structure. The Court ap- 
parently accepts as a premise the contention of the states 
that the present proceeding is an isolated investigation 
by the Commission into an application by the respective 
carriers in the four states to have their intrastate fares 
raised to the level of their interstate fares because the 
intrastate earnings were below a fair proportion of the 
carriers’ total required income.’ Instead we think that 


2 Compare the following excerpt from the opinion of the Court: 

“But the question posed by the Commission’s conclusion was 
whether the particular North Carolina railroads were obtaining from 
North Carolina’s intrastate passenger rates their fair part of such 
funds as were required to enable these particular railroads to render 
adequate and efficient service. The Commission made no findings as 
to what contribution from intrastate traffic would constitute a fair 
proportion of the railroad’s total income. It made no finding as to 
what amount of revenue was required to enable these railroads to 
operate efficiently. Instead, it relied on the mere existence of a dis- 
parity between what it said was a reasonable interstate rate and the 
intrastate rate fixed by North Carolina. It thought this action was 
justified by this Court’s opinion in Jllinois Commerce Comm'n v. 
United States, 292 U. S. 474, 485.” 
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these proceedings are but another step in the comprehen- 
sive regulation by the Commission of the general pas- 
senger fare structure. 

Basic Interstate Fares. The basie passenger fares were 
first investigated on a national scale by the Commission 
in Passenger Fares and Surcharges, No. 26550, decided 
February 28, 1936. In this proceeding carrier coach and 
pullman fares respectively were fixed at not to exceed 
2 and 3 cents per passenger mile. 214 I. C. C. 174, 256. 
The order, see paragraph 3, page 257, left these respondent 
roads in the southern territory free to continue certain 
experimental fares, which were as low as 1.5 cents per 
mile in coaches. A ten per cent increase, applicable to 
both the basic 2 and 3 cent fares and the experimental 
fares, was allowed on January 21, 1942, in a proceeding 
before the Commission, docketed as Ex parte No. 148, 
Increased Railway Rates, Fares, and Charges, 248 I. C. C. 
545, 549, 564, 566, 612. A reference to the Cominission’s 





8 States made the earliest efforts to limit passenger fares. E. g. 
Kansas, 1901, § 66-167, Revised Statutes of Kansas (1923); North 
Dakota, 1907, § 4796, Compiled Laws of North Dakota (1913); 
Illinois, 1907, § 170, Callaghan’s Illinois Statutes Annotated (1924); 
Iowa, 1913, § 8126, Code of Iowa (1924). Such limitations were, 
of course, not uniform. On May 25, 1918, by General Order No. 28, 
the United States Railroad Administration in order to increase the 
operating revenue fixed the national basie passenger fare in coaches, 
interstate and intrastate, at not less than 3 cents per mile, with a 
surcharge for pullmans. This produced a considerable degree of 
uniformity. An increase of 20% or to 3.6 cents was made as of 
August 26, 1920. In the depression of the 1930s certain carriers 
operating in southern territory experimented with fair success on 
revenues with fares as low as 1.5 cents per mile in coaches. Alabama 
Intrastate Fares, 258 I. C. C. at 134. 

Approximate uniformity before 1936 was maintained by the Com- 
mission’s use of 13 (4) orders to bring intrastate fares into line with 
interstate fares. The Commission found it more convenient later to 
secure state adoption of its rates by cooperation through agreement. 
See Sharfman, The Interstate Commerce Commission II, pp. 287-344. 
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decisions in the above proceedings will indicate the full 
hearing which was given the fare problems in those cases. 
In the Passenger Fares case, the report of the Commis- 
sion, 214 I. C. C. at 175, shows that all carriers by railroad 
subject to the act were made respondents and that a 
committee of the State Commissioners cooperated with 
the Commission in determining the issues. In the Jn- 
creased Railway Fates case, all the states were notified 
of the pendency of the proceeding and a committee of 
the state commissions also attended the hearing and oral 
argument and conferred as to the determination of the 
issues. 248 I. C. C. at 549. All rail carriers were again 
before the Commission. 

After the ten per cent increase, the railroads of southern 
passenger association territory filed, on July 14, 1942, a 
petition in Passenger Fares and Surcharges, No. 26550, 
seeking a modification of paragraph 3 of the conclusions, 
214 I. C. C. at 257, to enable them to file tariffs increasing 
their coach fare to 2.2 cents (2 cents plus 10 per cent). 
The Commission ruled that its former decision in No. 
26550, 214 I. C. C. at 256, permitted all railroads, re- 
spondents therein, which included applicants, to charge 
a basic fare of 2 cents and that a general increase of 10 
per cent on these rates had been authorized in Ex parte 
No. 148, and that therefore the Commission could and it 
did authorize the application of the 2.2 cent basic rate to 
interstate rates in southern territory. The Commission 
by order of August 1, 1942, directed that the petition in 
No. 26550 be denied, evidently because the order in that 
number had been superseded by the “Increased Rates” 
proceedings, Ex parte No. 148, and that its order in Ex 
parte No. 148 be modified to effectuate this increase and 
that it be left otherwise unchanged.* The participating 


*“Tt is further ordered, That the order of January 21, 1942, in Ex 
parte No. 148, be, and it is hereby, further modified so as to authorize 
the aforesaid petitioners to apply the increase of 10 per cent approved 
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carriers then approached the separate state authorities to 
obtain their consent to the increase for intrastate passen- 
ger traffic in accordance with the recitation in the order 
of January 21, 1942, in Ex parte No. 148." On the refusal 
of the rate regulatory authorities of North Carolina, Ala- 
bama, Tennessee and Kentucky to authorize the applica- 
tion of the increased interstate basic coach fare of 2.2 
cents, with corresponding adjustments for pullmans, to 
all intrastate fares, this present proceeding was initiated 
by the carriers to secure the Commission order of May 8, 
1944, here involved, which requires the application of a 
basis no lower than their present interstate basis to intra- 
state fares, notwithstanding the refusal of the state rate 
authorities to authorize a similar application. The 
commissions of the respective states, and the Price 
Administrator for himself and the Director of Economic 
Stabilization intervened. 

The foregoing references make plain that beginning 
with the comprehensive investigation of passenger fares, 
which was instituted by Commission order of June 4, 1934, 
and resulted in the order of February 28, 1936, 214 I. C. C. 
174, the state regulatory authorities have not only been 
advised of the rate proceedings but have participated in 


in said order to a basie coach fare of 2 cents per mile on the lines 
of said petitioners, subject to the rule for the disposition of fractions 
as modified by order of July 6, 1942, in said proceeding, and that 
in all other respects said order of January 21, 1942, shall remain in 
full force and effect.” 

*The portion of the order referred to reads as follows: 

“It appearing .. . that the proper authorities of all States have 
been notified of this proceeding, and similar application has been or 
will be made to the regulatory authority of the respective States for 
permission to increase similarly petitioners’ intrastate rates, fares, and 
charges; 


“It is ordered, That the increased passenger fares as proposed by 
the said petitioners be, and they are hereby, approved . . .’ 
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them. The record specifically shows this participation 
except in the supplementary proceeding under docket No. 
26550, which was filed July 14, 1942, and resulted in the 
order of August 1, 1942, in docket Ex parte No. 148. This 
August 1, 1942, order, note 4 supra, permitted increasing 
the carriers’ interstate fares of 1.65 cents per passenger mile 
(the 1.50 cents of the 1936 experimental southern district 
fares, then adjudged by the Commission to be “not unrea- 
sonable or otherwise unlawful,” 214 I. C. C. 257, par. 3, 
and the ten per cent increase thereon of Ex parte No. 148, 
248 I. C. C. 545, 564-66) to 2.2 cents. There was no oc- 
casion or requirement for hearing or report by the Com- 
mission or notice to the states of the petition of the south- 
ern passenger association carriers for permission to apply 
this 2.2 cents basic passenger rate to their interstate 
traffic. 

The southern railroad passenger rate problem was stated 
in the terms of “what reasonable fare basis will meet with 
the greatest revenue response from the public?” 214 
I.C.C. at 201. The conclusion of the Commission is thus 
summarized at page 255, finding of fact No. 11: 

“Giving appropriate consideration to all of the evident 
circumstances and conditions which are likely to affect the 
ultimate revenue result to respondents, a maximum-fare 
basis, one way and round trip, for general application, of 
2 cents per mile in coaches and 3 cents per mile in pull- 
mans would be most likely to lessen the transportation 
burden of respondents and to harmonize with present- 
day economic conditions, with consequent fuller assur- 
ance to the respondents of realizing a fair return upon 
their property investment. There is doubt whether at 
least in the southern district a coach fare of 1.5 cents per 
mile is not producing better revenue results for those re- 
spondents than would any higher fare, and it may also 
be that round-trip fares on both coach and pullman traffic 
at a lower rate per mile than the one-way fares herein pre- 
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scribed would bring to respondents better revenue results 
than the higher fares. These matters are left to the dis- 
cretion of respondents.” 

This resulted in the following provision by the Commis- 
sion, at page 257: 

“3. The present experimental fares in the southern and 

western districts and on the Norfolk & Western are not 
unreasonable or otherwise unlawful.” 
Obviously this provision was to make clear that the cur- 
rent lower rates of the southern carriers were not disap- 
proved. It cannot properly be read, even though entirely 
isolated from its context, as a requirement that the south- 
ern carriers should continue to apply this lower basis to 
their passenger fares. The preceding provision limited 
the regular passenger fare structure of all railroads, in- 
cluding of course the southern carriers now appellees, to a 
maximum of 2 cents per passenger mile in coaches, with- 
vut prejudice to lower fares. Lower fares were “discre- 
tionary” with the company. The accompanying order 
limited maximum interstate fares generally to 2 cents 
and contained no reference to the lower experimental fares. 
Thus a national interstate basis schedule, universally ap- 
plicable,* was established by the report and order in docket 
No. 26550, the Passenger Fares and Surcharges decision, 
and this basis was increased to 2.2 cents per mile by the 
January 21, 1942, order in Ex parte No. 148, 248 I. C. C. 
545. Consequently when the southern carriers, appellees 
here, petitioned on July 14, 1942, seeking a modification 
to permit the publication of interstate passenger tariffs 
in conformity with the previous conclusions in No. 26550 
and Ex parte No. 148, no further investigation, report or 
notice to anyone was needed. 

The interstate basis had been fixed at 2.2 cents a few 
months before. Carriers and states alike had acquiesced. 
The carriers now wished to exercise the discretion to raise 


® There were certain specified exceptions. 214 I. C. C. at 244. 
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fares, which discretion had been reserved to them in No. 
26550, 214 I. C. C. at 255, and subsequent conclusions 2 
and 3, at 256. All that was necessary was to modify the 
order in Ex parte No. 148 of January 21, 1942, which had 
approved, “as proposed,” a requested ten per cent increase 
in fares “as published in passenger tariffs,’ 248 I. C. C. 
550, 565, and the order, note 5 supra, so that the limita- 
tion “as published in passenger tariffs” would be removed. 
The appellee carriers had outstanding published tariffs of 
1.50 cents when the January 21, 1942, order was entered. 
The August 1, 1942 order removed the limitation. See 
note 4 supra. 

The preceding paragraphs under “Basic Interstate 
Fares” demonstrate, we think, that no further hearings 
or findings by the Commission were necessary to enable 
the Commission to authorize the application of the na- 
tional basis of 2.2 cents to their interstate fares by the 
appellee carriers, instead of the 1.65 cents in effect prior 
to the order of August 1, 1942. 

Discrimination Against Interstate Commerce. The 
Court holds, however, that even if it is assumed that the 
order permitting the interstate basic fare of 2.2 cents is 
valid, it does not follow that the intrastate passenger 
traffic earnings on the 1.65 cent rate are not contributing 
a fair proportion of the required total earnings of the 
road. The Court points to evidence from which the Com- 
mission might have found that the 1.65 cent basis, or a 
lower basis than 2.2 cents, would produce sufficient to 
meet the intrastate contribution. Evidence is set out 
in the Court’s opinion showing greatly increased passenger 
earnings. The Court concludes that as such evidence is 
presented in this record, the Commission must make find- 
ing that no lower fare will produce intrastate traffic’s 
proportion of revenue before requiring the application 
of the interstate 2.2 cent rate to intrastate fares. 

This argument, we think, flows from another phase of 
the same misconception to which we earlier referred as 
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the source of the Court’s erroneous conclusion. These 
proceedings ought not to be treated as isolated efforts to 
secure higher intrastate rates because the present intra- 
state rates are not producing their fair share of the total 
required income. To the Court’s requirement, which it 
reads into $§ 13 (4) and 15a, of a specific finding on the 
issue of whether the present 1.65 cent intrastate rate 
produces now the proper intrastate proportion of revenue, 
there seems to us a conclusive answer. The interstate 
maximum was adopted by the Commission on the assump- 
tion that the intrastate rates would be adjusted to the 
same level. Therefore revenue from intrastate rates 
at the interstate fares is required to produce the needed 
income. 

In this present proceeding the validity of the interstate 
rate of these carrier appellees was re-examined.’ Evi- 
dence as to each appellee carrier of former deficits from 
its entire passenger traffic prior to 1942 was noted. Evi- 
dence as to their passenger operating ratios, their in- 
creased expenses, their net earnings on passenger business 
and other operations also, was received and appraised. 
Attention was called, 258 I. C. C. 142, to the fact that the 
previous investigation into passenger rates, Ex parte 
No. 148, had anticipated the earnings during war years, 
page 142, and their need for deferred maintenance and 
war service, page 148. The interstate basic rate was found 
just and reasonabie. See Alabama Intrastate Fares, 258 
I. C. C. 133, 137. 

The figures used were aggregate figures for past pas- 
senger receipts and expenses. Audits for representative 
periods showed the estimated amount of additional 


7 The national investigation, Ex parte No. 148, has also been re- 
opened and reexamined as late as December 12, 1944, but the pas- 
senger rates were left unchanged. 259 I. C. C. 159. This report 
(liscussed intermediate reexaminations of the national passenger rate 
structure. 
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revenue from the increased intrastate fares.* The statis- 
tics for the net railway operating income were introduced 
which covered all receipts and expenses. The evidence of 
train service in the respective states led the Commission 
to find that travel conditions were “substantially similar,” 
258 I. C. C. 154. If the Commission’s conclusion as to 
carrier revenue needs assumed equal intrastate and inter- 
state fares and if the present interstate rates were held 
“just and reasonable,” it follows that the finding that the 
lower intrastate rates were not contributing their fair 
share of the “revenues required to enable respondents to 
render adequate and efficient transportation service” was 
proper. This logically led to the finding 6, that this fail- 
ure of intrastate traffic to contribute its part discriminated 
against interstate commerce. 

The determination of the necessary basic interstate 
rate in all these proceedings was made on the supposition 
of intrastate rates of equal level. When general basic 
rates, fares or charges are fixed by the Commission, the 
Commission necessarily gives consideration “to the need 
of revenues sufficient to enable the carriers, under honest, 
economical, and efficient management to provide” rail- 
way transportation at the lowest cost. § 15a. Therefore 
when interstate rates are fixed with the supposition of an 
equal level for intrastate rates, for substantially similar 
service, it requires a contribution on that basis from intra- 
state rates to avoid intrastate discrimination against inter- 
state traffic. If it appears that interstate fares have been 
fixed with the supposition of an equal level for intrastate 


8 Alabama Intrastate Fares, 258 I. C. C. 133, 154-55, Finding 5: 

“Respondents’ revenues under the lower intrastate fares are less 
by at least $725,000 per annum in Alabama, $500,000 in Kentucky, 
$525,000 in North Carolina, and $525,000 in Tennessee than they 
would be if those fares were increased to the level of the corresponding 
interstate fares, and traffic moving under these lower intrastate fares 
is not contributing its fair share of the revenues required to enable 
respondents to render adequate and efficient transportation service.” 
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fares, then it is clear that intrastate rates are not pro- 
ducing their expected revenue. The Commission thus 
would have manifested its consideration of the statutory 
requirements of $$ 13 (4) and 15a that due consideration 
be given revenue and efficient management in finding 
unjust discrimination against interstate commerce and 
in prescribing the intrastate rate which would remove the 
discrimination. See United States v. Carolina Carriers 
Corp., 315 U. S. 475, 489. 

In the proceeding in which these southern interstate 
carriers were permitted to apply the general basic inter- 
state coach rate of 2.2 cents, the order therein of August 
1, 1942, by adopting the order of January 21, 1942, in Fx 
parte No, 148, 248 I. C. C. 545, required the appellee car- 
riers to make application to the state authorities for simi- 
lar intrastate increases. See note 5, supra. The required 
applications led directly to this litigation. 

Both in Passenger Fares and Surcharges, 214 I. C. C. 
174, 257, par. 5, and Increased Railway Rates, Ex parte 
No. 148, 248 I. C. C. 545, 565-66, which are the two inves- 
tigations which brought interstate coach fares to a maxi- 
mum of 2.2 cents per passenger mile, the Commission itself 
ordered the numerous intrastate fares which were under 
its direction because regulated by the Commission through 
previous $ 13 proceedings, modified in accordance with 
the interstate fares. As pointed out in the preceding 
paragraph the order in Ex parte No. 148 required appli- 
cation to state rate regulatory bodies for authority to in- 
crease the intrastate passenger rates to the same level. 
Specific consideration was given to various objections 
raised by state commissions to the proposed new fares and 
rates, all with an eye to securing future compliance by the 
states with the interstate rates to be set by the Commission. 
See 248 I. C. C. at 560, 565, 574, 580,582. In the Passenger 
Fares investigation, the figures on passenger traffic reflect 
the aggregate use of trains without consideration of a 
division of the traffic between inter- and intrastate. 214 
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I. C. C. 174, 176, 179, 180, 185, 200, 209, 221, 230, 231. 
The Commission said at page 187: 

“At the time the 1920 increase was authorized many of 
the States prohibited passenger fares above certain 
amounts per mile, most of them 2 cents or 2.5 cents, and 
section 13 orders by us became necessary in order to bring 
the intrastate fares in those States up to the interstate 
basis.” 

The tables of passenger statistics in the appendices do not 
separate the traffic. Revenue from all passenger traffic 
was the dominant motive. See “Fact Findings,’ page 
253. Evidence in Ex parte No. 148 likewise related to ag- 
gregate revenue. So did the expected increases. 

“On the basis of traffic, both interstate and intrastate, 

moved during 1941 and moving when the petition was 
filed, allowing for readjustments required by commercial 
and traffic conditions, petitioners estimate that the pro- 
posals will yield increased revenue for all class I railroads 
of about $356,956,000 per year.” 248 I. C. C. 552. 
The interstate increase of Ex parte No. 148 “became effec- 
tive on intrastate traffic in all of the States” by state order. 
258 I. C. C. at 136. The general considerations on the 
decline in railroad passenger traffic which motivated the 
Commission in establishing the new interstate rate ap- 
plied to both intrastate and interstate traffic. 2141. C.C. 
at 176; 248 1.C.C. at 551. Asa matter of fact, separation 
of interstate and intrastate income is not required by the 
Commission in its annual reports. 49 C. F. R. § 120.11 
et seq. These proceedings convince us that the Commis- 
sion reached its conclusion as to the proper interstate rate 
with the understanding that the interstate rate would be 
applied to intrastate traffic and that such revenue as might 
result from that application was needed by the carriers 
involved to furnish adequate service. 

Under § 13 (4) of the Interstate Commerce Act in pro- 
ceedings as to unjust discrimination against interstate 
commerce, the issue is not the earnings from intrastate 
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traffic but the appropriate proportion of those earnings as 
compared with earnings from interstate commerce. Sec- 
tion 15a requires consideration of costs, economy and ade- 
quate transportation service. Section 13 (4) requires a 
finding of discrimination against interstate commerce as a 
basis for regulation of intrastate commerce, 258 I. C. C. 
154-55, pars. 5 and 6. It may be that the earnings from 
intrastate commerce may sometimes be one percentage 
of aggregate earnings and at another time another per- 
centage. The Commission may conclude that the car- 
riers’ required revenue may best be obtained from intra- 
state passenger fares rather than from freight rates. The 
reverse was once true. Cf. 214 I. C. C. at 227. These 
are matters for Commission decision. 

The language of 15a has been modified from its original 
form in the Transportation Act of 1920 so that it no longer 
specifically empowers the Commission to deal with fares 
and rates of carriers as a whole for the nation or as a 
whole in designated territories or rate groups. We think, 
however, that the present statute, “In the exercise of its 
power to prescribe just and reasonable rates,” the Com- 
mission shall give consideration to various named factors, 
is adequate to permit general rate regulation under lida 
and $1 (5). This power has been unquestioned. See 
Passenger Fares and Surcharges, 214 I. C. C. 174, and 
Class Rate Investigation No. 28300 and Consolidated 
Freight Classification No. 28310. It is the only practica- 
ble approach to the problem. See discussion in New Eng- 
land Divisions Case, 261 U.S. 184, 196. We cannot treat 
the present proceeding as disassociated from the general 
investigation into passenger fares. United States v. Lou- 
isiana, 290 U. S. 70, 76-79. We think it is adequately 
shown that the orders in the general investigation were 
predicated upon the assumption that intrastate passenger 
traffic would have an equal basis with interstate traffic 
for fares. 
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Unjust or Unreasonable Intrastate Fares. It may be 
that the intrastate fares prescribed by the Commission 
are unjust or unreasonable in certain items. The report 
of the Commission provides a remedy for such a situation: 

“The foregoing findings are without prejudice to the 
right of the authorities of the affected States, or of any 
interested party, to apply for modification thereof as to 
any specific intrastate fare on the ground that such fare 
is not related to interstate fares in such a way as to con- 
travene the provisions of the Interstate Commerce Act.” 
258 I. C. C. at p. 155. 

The remedy for a readjustment of the basic interstate 
fare or for a separation of the levels of interstate and in- 
trastate fares is by application to the Commission for re- 
opening of Passenger Fares and Surcharges, 214 I. C. C. 
174. 

We do not consider the other points which are raised 
by the appeal. 


The Cuter Justice, Mr. Justice Roperts and Mr. 
Justice FRANKFURTER join in this dissent. 





ALABAMA et aL. v. UNITED STATES et At. 


NO. 574. APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF KENTUCKY.* 
Argued April 24, 1945.—Decided June 11, 1945. 

Decided on the authority of North Carolina v. United States, ante, 

p. 507. 

56 F. Supp. 478, reversed. 

AppEALs from a decree of a district court of three judges 
denying injunctions and dismissing the complaints in three 
suits to enjoin and set aside an order of the Interstate 
Commerce Commission. 


*Together with No. 592, Davis, Economic Stabilization Director, 
by Bowles, Price Administrator, v. United States et al., also on appeal 
from the District Court of the United States for the Western District 


of Kentucky. 
664818°—46-—-_-38 
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Forman Smith, Assistant Attorney General of Alabama, 
with whom William N. McQueen, Acting Attorney Gen- 
eral, was on the brief, for the State of Alabama and the 
Alabama Public Service Commission; Mr. J. E. Marks, 
with whom Eldon S. Dummit, Attorney General of Ken- 
tucky, and M. B. Holifield, Assistant Attorney General, 
were on the brief, for the Commonwealth of Kentucky 
and the Railroad Commission of Kentucky; and Mr. Leon 
Jourolmon, Jr. for the State of Tennessee and the Railroad 
and Public Utilities Commission of Tennessee, appellants 
in No. 574. 


Mr. Allen Crenshaw, with whom Messrs. Daniel W. 
Knowlton and J. Stanley Payne were on the brief, for the 
Interstate Commerce Commission, appellee. Mr. David 
F.. Cavers, with whom Messrs. Richard H. Field and Mal- 
colm D. Miller were on the brief, for the Economie Stabili- 
zation Director and the Price Administrator, appellees in 
No. 574 and appellants in No. 592. Mr. Charles Clark, 
with whom Messrs. W. L. Grubbs, H. L. Walker and F. W. 
Gwathmey were on the brief, for the Alabama Great 
Southern Railroad Co. et al., appellees in No. 574. 


Mr. Justice Buack delivered the opinion of the Court. 


The States of Alabama, Tennessee and Kentucky filed 
a bill in a federal district court seeking to set aside and 
enjoin enforcement of an order of the Interstate Com- 
merce Commission. The Federal Economie Stabilization 
Director, acting through the Price Administrator, was 
granted the right to intervene. The Commission’s order 
directed that intrastate railroad rates in Alabama, Ken- 
tucky, Tennessee and North Carolina, be raised to the 
level of interstate rates fixed by the Commission.’ The 


1258 I. C. C. 138. The state 1.65 cents per mile passenger coach 
rate was directed to be raised to 2.2 cents per mile. Round trip coach 
rates were ordered proportionately raised. Sleeping and parlor car 
intrastate fares in some of the States were also directed to be 
increased. 
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District Court declined to enjoin enforcement of the order, 
56 F. Supp. 478, and the case is here on direct appeal under 
§ 210 of the Judicial Code. 

The issues here are substantially the same as in North 
Carolina v. United States, ante, p. 507, which involved the 
same order of the Commission as it applied to rates in 
the State of North Carolina. The Commission relied 
basically on the 1936 rate order, to which we referred 
in our opinion in the North Carolina case. Here also 
the Commissions of the three States had held hearings and 
determined that the intrastate rates were adequate in 
every respect to give the particular railroads involved a 
sufficient income to compensate them fully for their serv- 
ices and to enable the railroads adequately and efficiently 
to operate in the State. There was evidence before each 
of the state Commissions, as there was before the In- 
terstate Commerce Commission, that the railroads were 
enjoying an unprecedented prosperity and reaping a tre- 
mendous harvest of profits from their railroad operations 
in the State. There was evidence from which the Inter- 
state Commerce Commission could have found that the 
intrastate passenger rates involved were sufficient to pay 
each railroad a substantial profit for each mile it carried 
an intrastate passenger. The findings here possess the 
same infirmities as those in the North Carolina case. It 
follows that our judgment must be the same. 

Because the order of the Commission was not based on 
adequate findings supported by evidence, the District 
Court should have declined to enforce the Commission’s 
order. The judgment of the District Court is therefore 


Reversed. 


The Curer Justice, Mr. Justice Roserts, Mr. Justice 
REED, and Mr. Justice FRANKFURTER dissent for the rea- 
sons stated in -the dissent in North Carolina v. United 
States, ante, p. 520. 
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HILL er au. v. FLORIDA Ex reL. WATSON, 
ATTORNEY GENERAL. 


CERTIORARI TO THE SUPREME COURT OF FLORIDA. 
No. $811. Argued April 4, 5, 1945.—Decided June 11, 1945. 


. Section 4 of a statute of Florida (Laws of 1943, c. 21968) provides 
that no person shall be licensed as a “business agent” of a labor 
union who has not been a citizen of the United States for more 
than 10 years, who has been convicted of a felony, or who is not 
a person of good moral character. Section 6 requires every labor 
union operating in the State to file an annual report disclosing its 
name, the location of its principal offices, and the names and 
addresses of its officers; and to pay an annual fee of $1.00 therefor. 
Violation of the statute by any person or labor erganization is made 
a misdemeanor punishable by fine and imprisonment. A state 
court enjoined the petitioner labor union from further functioning 
and operating, and enjoined its business agent from further acting 
in that capacity, until they shall have complied with the statute. 
Held that §§ 4 and 6 of the Florida statute, as so applied, are invalid 
as in conflict with the National Labor Relations Act. P. 541. 

2. As here applied, § 4 of the Florida statute cireumscribes the “full 
freedom” of choice of collective bargaining agents which is secured 
to employees by the National Labor Relations Act. P. 541. 

3. The requirement of reports and the exaction of a $1.00 annual fee 
in §6 does not, in and of itself, conflict with the National Labor 
Relations Act; it is the sanction here imposed—injunction against 
the labor union functioning as such—which is inconsistent with the 
federally protected process of collective bargaining. P. 543. 

155 Fla. 254, 19 So. 2d 857, reversed. 


— 


CERTIORARI, 324 U. S. 832, to review the affrmance of 
a decree granting injunctions against a labor union and its 
business agent until they shall have complied with the 
requirements of a state statute the validity of which they 
challenged. 


Messrs. Joseph A. Padway and Herbert S. Thatcher for 
petitioners. 
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J. Tom Watson, Attorney General of Florida, and 
Howard 8S. Bailey, Assistant Attorney General, for 
respondent. 


Briefs were filed by Solicitor General Fahy, Messrs. 
Robert L. Stern, Alvin J. Rockwell, Miss Ruth Weyand 
and Mrs. Elizabeth W. Weston on behalf of the United 
States; Messrs. Arthur Garfield Hayes and Osmond K. 
Fraenkel on behalf of the American Civil Liberties Union; 
and Mr. Paul O’ Dwyer on behalf of the Workers Defense 
League, as amici curiae, in support of petitioners. 


Mr. Justice Brack delivered the opinion of the 
Court. 


The only question we find it necessary to decide in this 
case is whether a Florida statute * regulating labor union 
activities has been applied to these petitioners in a man- 
ner which brings it into irreconcilable conflict with the 
collective bargaining regulations of the National Labor 
Relations Act. 49 Stat. 449. That Federal Act, we 
decided in Allen-Bradley Local v. Wisconsin Board, 315 
U.S. 740, did not wholly foreclose state power to regulate 
labor union activities. Certain conduct, such as mass 
picketing, threats, violence, and related actions, we held 
were not governed by the Wagner Act, and hence, Wis- 
consin was free to regulate them. We carefully pointed 
out, however, that had the state order under considera- 
tion, “affected the status of the employees, or . . . caused 
a forfeiture of collective bargaining rights, a distinctly 
different question would arise.” That question which we 
so distinctly reserved in the Wisconsin case has now arisen 
in this case. 

The Attorney General of Florida filed a bill for injunc- 
tion against the petitioner union and its business agent, 
Hill, in a state court. He sought to restrain both of them 


' House Bill No. 142, Laws of Florida, 1948, Chap. 21968, 565. 
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from functioning as such until they had complied with 
the Florida statute. The basis for the relief sought against 
Hill was that he had for a pecuniary reward acted as a 
business agent in violation of § 4; the basis for the relief 
sought against the union was that it had operated without 
obtaining a state license as required by $6. Section 4, 
which was invoked against Hill, provides that no one shall 
be licensed as a “business agent” of a labor union who has 
not been a citizen of the United States for more than 10 
years, who has been convicted of a felony, or who is not a 
person of good moral character. Application for a license 
as a “business agent” must be accompanied by a $1.00 
fee and a statement signed by officers of the union setting 
forth the agent’s authority. The statute then provides 
that the application be held for 30 days to permit the 
filing of objections to the issuance of a license. A Board, 
composed of the Governor, the Secretary of State, and 
the Superintendent of Education, then passes on the 
application, and if it finds the applicant measures up to 
the standards of the act, as it sees them, it authorizes the 
license to be issued, to “expire on December 31 of the year 
for which issued unless sooner surrendered, suspended, or 
revoked.” Section 2 (2) defines “business agent” as “any 
person who shall for a pecuniary or financial consideration 
act or attempt to act” for a union “in soliciting or receiv- 
ing from any employer any right or privilege for em- 
ployees ...” or “in the issuance of membership or 
authorization cards, work permits or any other evidence 
of rights granted or claimed in, or by, a labor organiza- 
tion...” Section 6, which the Attorney General in- 


voked against the union, requires every labor union 
“operating” in the state to file a written report with the 
Secretary of State, disclosing its name, the location of its 
offices, and the names and addresses of its officers. Section 
14 makes it a misdemeanor for “any person or labor 
organization” to violate the statute. 
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Motions by Hill and the union to dismiss the bill on 
the ground that the state statute violated the Fourteenth 
Amendment and conflicted with the Wagner Act were 
denied. Answers were then filed admitting violations of 
§$4 and 6. The court held the licensing and reporting 
provisions valid. Hill was enjoined from further acting as 
the union’s business agent until he obtained a state 
license. The union was enjoined from further function- 
ing and operating until it made the report and paid the 
fee to the Secretary of State. The State Supreme Court 
affirmed. 155 Fla. 254, 19 So. 2d 857. 

It is apparent that the Florida statute has been so con- 
strued and applied that the union and its selected repre- 
sentative are prohibited from functioning as collective 
bargaining agents, or in any other capacity, except upon 
conditions fixed by Florida. The declared purpose of the 
Wagner Act, as shown in its first section, is to encourage 
collective bargaining, and to protect the “full freedom” 
of workers in the selection of bargaining representatives 
of their own choice. To this end Congress made it illegal 
for an employer to interfere with, restrain or coerce em- 
ployees in selecting their representatives. Congress at- 
tached no conditions whatsoever to their freedom of 
choice in this respect. Their own best judgment, not that 
of someone else, was to be their guide. “Full freedom” 
to choose an agent means freedom to pass upon that 
agent’s qualifications. 

Section 4 of the Florida Act cireumscribes the “full free- 
dom” of choice which Congress said employees should 
possess. It does this by requiring a “business agent” to 
prove to the satisfaction of a Florida Board that he 
measures up to standards set by the State of Florida as 
one who, among other things, performs the exact func- 
tion of a collective bargaining representative. To the 
extent that § 4 limits a union’s choice of such an “agent” 
or bargaining representative, it substitutes Florida’s 
judgment for the workers’ judgment. 
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Thus, the “full freedom” of employees in collective bar- 
gaining which Congress envisioned as essential to protect 
the free flow of commerce among the states would be, by 
the Florida statute, shrunk to a greatly limited freedom. 
No elaboration seems required to demonstrate that § 4 as 
applied here “stands as an obstacle to the accomplish- 
ment and execution of the full purposes and objectives of 
Congress.” Hines v. Davidowitz, 312 U. 8S. 52, 67; 
Cloverleaf Butter Co. v. Patterson, 315 U.S. 148; Napier 
v. Atlantic Coast Line R. Co., 272 U. 8. 605. It is not 
amiss, however, to call attention to the fact that operation 
of this very section has already interfered with the col- 
lective bargaining process. An employer before the Labor 
Board defended its refusal to bargain with a duly selected 
representative of workers on the ground that the repre- 
sentative had not secured a Florida license as a business 
agent. In the Matter of Eppinger & Russell Co., 56 
N. L. R. B. 1259. The Board properly rejected the em- 
ployer’s contention, holding that Congress did not intend 
to subject the “full freedom” of employees to the eroding 
process of “varied and perhaps conflicting provisions of 
state enactments.” Cf. Labor Board v. Hearst Publica- 
tions, 322 U.S. 111. 

Since the Labor Board has held that an employer must 
bargain with a properly selected union agent despite his 
failure to secure a Florida license, it is argued that the 
state law does not interfere with the collective bargaining 
process. But here, this agent has been enjoined, and if 
the Florida law is valid he could be found guilty of a 
contempt for doing that which the act of Congress permits 
him todo. Furthermore, he could, under § 14 of the state 
law, be convicted of a misdemeanor and subjected to fine 
and imprisonment. The collective bargaining which Con- 
gress has authorized contemplates two parties free to 
bargain, and cannot thus be frustrated by state legislation. 
We hold that § 4 of the Florida Act is repugnant to the 
National Labor Relations Act. 
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Section 6, as here applied, stands no better. The re- 
quirement as to the filing of information and the payment 
of a $1.00 annual fee does not, in and of itself, conflict 
with the Federal Act. But, for failure to comply, this 
union has been enjoined from functioning as a laber union. 
It could not without violating the injunction and also sub- 
jecting itself to the possibility of criminal punishment 
even attempt to bargain to settle a controversy or a strike. 
It is the sanction here imposed, and not the duty to re- 
port, which brings about a situation inconsistent with the 
federally protected process of collective bargaining. Cf. 
Western Union Co. v. Massachusetts, 125 U.S. 530, 553, 
554; Kansas City Southern R. Co. v. Kaw Valley Drain- 
age District, 233 U. 8. 75, 78; St. Louis S. W. R. Co. v. 
Arkansas, 235 U.S. 350, 368. This is true because if the 
union or its representatives acted as bargaining agents 
without making the required reports, presumably they 
would be liable both to punishment for contempt of court 
and to conviction under the misdemeanor section of the 
act. Such an obstacle to collective bargaining cannot be 
created consistently with the Federal Act. 

Nor can it be argued that our decision in Thomas v. 
Collins, 323 U.S. 516, forecloses such result. In that case 
we did not have, as here, to deal with such a direct im- 
pediment to the free exercise of the federally established 
right to collective bargaining. 

Our holding is that the National Labor Relations Act 
and §§ 4 and 6 of the Florida Act as here applied cannot 
“move freely within the orbits of their respective purposes 
without impinging upon one another.” Union Brokerage 
Co. v. Jensen, 322 U. 8. 202, 207.2. Accordingly the ease 


2 The National Labor Relations Act applies only to activities which 
affect interstate commerce. Labor Board v. Jones & Laughlin Corp., 
301 U.S. 1, 29,30. The original bill for an injunction prayed that this 
union might be restrained from functioning as a union in connection 
with employees of the St. Johns River Shipbuilding Co. of Jackson- 
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is reversed and remanded for proceedings not inconsistent 
with this opinion. 
Reversed and remanded. 


Mr. Cuter JusTICE STONE. 


I concur in so much of the opinion as finds conflict be- 
tween the licensing provisions of the Florida statute and 
the National Labor Relations Act. I do so only on the 
ground that the command of § 7 of the National Labor 
Relations Act that “employees shall have the right .. . 
to bargain collectively through representatives of their 
own choosing” conflicts with the licensing provisions of 
the Florida Act purporting to fix the qualifications of busi- 
ness agents of labor organizations. 

This, of course, does not mean that labor unions or their 
officers are immune, in other respects, from the exercise of 
the state's police power to punish fraud, violence, or other 
forms of misconduct, either because of the commerce 
clause or the National Labor Relations Act. It is familiar 
ground that the commerce clause does not itself preclude 
a state from regulating those matters which, not being 
themselves interstate commerce, nevertheless affect the 
commerce, California v. Thompson, 313 U.S. 109, 113- 
114, 116, and eases cited; Parker v. Brown, 317 U.S. 341, 
360, and cases cited, and that the state’s authority is 
curtailed only as Congress may by law prescribe in the 
exercise of the commerce power. United States v. Darby, 
312 U.S. 100, 119, and cases cited. I can find nothing in 


ville, Florida, which company has been held by the Labor Board to 
be engaged in interstate commerce and subject to the Federal Act. 
Matter of St. Johns River Shipbuilding Co., 52 N. L. R. B. 12; 52 
N.L. R. B. 958; 55 N. L. R. B. 1451; 59 N. L. R. B. No. 83; 60 N. L. 
R. B. No. 55. The case was submitted on the pleadings, which assume 
that interstate commerce questions were involved. The Supreme 
Court of Florida so treated the case in holding that there was no con- 
stitutionally prohibited conflict between the Florida and Federal 
Acts. 
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the National Labor Relations Act or its legislative his- 
tory to suggest a Congressional purpose to withdraw the 
punishment of fraud or violence, or the violation of any 
state law otherwise valid, from the state’s power merely 
because the state might subject the business agent of a 
labor union, who violates its law, to imprisonment, which 
would prevent his functioning as a bargaining agent for 
employees under the National Labor Relations Act. 
Allen-Bradley Local v. Board, 315 U.S. 740, 748. See S. 
Rep. No. 573, 74th Cong., Ist Sess.; H. Rep. No. 1147, 
74th Cong., Ist Sess. 

For the same reasons, the National Labor Relations Act 
does not preclude a state from requiring a labor union, 
or its officers and agents, as such, to procure licenses or 
make reports or perform other duties which do not ma- 
terially obstruct the exercise of rights conferred by the 
National Labor Relations Act or other federal legislation. 
Thomas v. Collins, 323 U. 8. 516, 542. But it is quite 
another matter to say that a state may fix standards or 
qualifications for labor unions and their officers and agents 
which would preclude any of them from being chosen and 
from functioning as bargaining agents under §7 of the 
National Labor Relations Act. The right conferred on 
employees to bargain collectively through a representative 
of their own choosing is the foundation of the National 
Labor Relations Act. Without that right, or if it were 
restricted by state action, the Act as drawn would have 
little scope for operation. The fact that the National 
Labor Relations Act imposes sanctions on the employer 
alone does not mean that it did not, by § 7, confer the right 
on employees as against others as well as the employer 
to make an uninhibited choice of their bargaining agents. 
Cf. United States v. Hutcheson, 312 U.S. 219. Section 7 
confers the right of choice generally on employees and 
not merely as against the employer. 
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I dissent from so much of the opinion as holds that § 6 
of the Florida statute, as applied, is invalid because it 
conflicts with the National Labor Relations Act. The 
requirement of filing by a labor organization of the infor- 
mation prescribed by § 6, accompanied by a filing fee of 
$1.00, is, as the opinion of the Court recognizes, not 
incompatible with the National Labor Relations Act, 
since it in no substantial way hinders or interferes with the 
performance of the union’s functions under that Act. 
Thomas v. Collins, supra, 542; ef. Northwestern Bell Tel. 
Co. v. Nebraska Comm’n, 297 U.S. 471, 478; see Smith v. 
Illinois Bell Tel. Co., 282 U.S. 133; Western Distributing 
Co. v. Public Service Comm’n, 285 U. 8S. 119; Dayton 
Power Co. v. Public Utilities Comm’n, 292 U. S. 290; 
Natural Gas Co. v. Slattery, 302 U.S. 300, 306. 

Notwithstanding the conflict between the commerce 
clause or the federal statute and the local regulation which 
was found in Western Union Co. v. Massachusetts, 125 
U.S. 530, 554, and St. Louis S. W. R. Co. v. Arkansas, 235 
U. 8. 350, 368, I can find no logical or persuasive legal 
ground or practical reason for saying that Congress by 
the enactment of the National Labor Relations Act in- 
tended to preclude the state from exercising to the utmost 
extent its sovereign power to enforce the lawful demands 
of § 6 of the Florida Act. There is no more occasion for 
implying such a Congressional purpose where the union 
is prevented from functioning by punishment or injunc- 
tion, for a violation of a valid state law, than for saying 
that Congress, by the National Labor Relations Act, in- 
tended to forbid the states to arrest and imprison a labor 
leader for the violation of any other valid state law, be- 
cause that would prevent his or the union’s functioning 
under the National Labor Relations Act. The question is 
wholly one of state power. Here the state power is not 
restricted by the commerce clause standing alone, nor, so 
far as I can see, by any Congressional intention expressed 
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in the provisions of the National Labor Relations Act. 
Union Brokerage Co. v. Jensen, 322 U.S. 202, 206. 


Mr. Justice FRANKFURTER, dissenting. 


The Court is striking down a State law not because 
such a statute in and of itself is beyond the power of a 
State to enact. The Florida statute is nullified because, 
so Florida is told, Congress has barred Florida from this 
lawmaking, although Congress has neither expressly nor 
by fair inference forbidden Florida to deal with the matter 
with which Florida has dealt and Congress has not. Con- 
cretely, Congress by protecting employees in their right to 
choose representatives for collective bargaining free from 
the coercion or influence of employers did not impliedly 
wipe out the right of States under their police power to 
require qualifications appropriate for union officials 
having fiduciary duties. 

It was settled early in our constitutional history that 
the mere fact that Congress has power to regulate com- 
merce among the several States does not exclude State 
legislation in the exercise of the police power, even though 
it may affect such commerce, where the subject matter 
does not demand a nation-wide rule. Willson v. Black- 
bird Creek Marsh Co., 2 Pet. 245; Cooley v. Board of 
Wardens, 12 How. 299, 319. The States, in short, may 
speak on matters even in the general domain of commerce 
so long as Congress is silent. But when Congress has 
spoken, although not as fully as the Constitution author- 
izes, that is, when a federal enactment falls short of the 
Congressional power to legislate touching commerce, the 
States may still speak where Congress is still silent. The 
real question is: Has Congress spoken so as to silence the 
States? The same regard for the harmonious balance of 
our federal system, whereby the States may protect local 
interests despite the dormant Commerce Clause, allows 
State legislation for the protection of local interests so 








548 OCTOBER TERM, 1944. 


Frankrvurter, J., dissenting. 325 U.S. 


long as Congress has not supplanted local regulation either 
by a regulation of its own or by an unmistakable indi- 
cation that there is to be no regulation at all. The relation 
of such enactments of local concern to federal enactments 
which fall short of the full reach of the Constitution raises 
a problem of judicial judgment similar to that presented 
where a State law encounters no federal statute. The 
problem is one of judicial accommodation between respect 
for the supplanting authority of Congress and the reserved 
police power of the States. Long ago this policy of accom- 
modation was formulated by this Court: “We agree, that 
in the application of this principle of supremacy of an act 
of Congress in a case where the State law is but the exer- 
cise of a reserved power, the repugnance or conflict should 
be direct and positive, so that the two acts could not 
be reconciled or consistently stand together.” Sinnot v. 
Davenport, 22 How. 227, 243. 

But conflicts between State laws regulating aspects of 
business enterprise and federal enactments relating to 
such aspects were few and far between in the first hundred 
years of our history. Apart from taxes and tariffs, the 
regulation of fisheries, and measures dealing with the 
coastwise trade, there was little intervention by federal 
legislation in the affairs of men until, in 1887, the Inter- 
state Commerce Act initiated the tide of federal regula- 
tion. Since then, this Court has often had to deal with 
the claim that a federal statute, though only partially 
regulating a particular phase of commerce, superseded 
State legislation in the exercise of the police power bearing 
upon that phase. 

In a great variety of cases, the Court has applied the 
accommodation formulated in Sinnot v. Davenport, su- 
pra, and either reasserted or reinforced that policy. The 
emphasis has been on recognizing that both the State 
law and the federal statute must be allowed to prevail 
if they may prevail together—that is, if they do not, as a 
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matter of language or practical enforcement, collide, or if 
Congress has not manifested an unambiguous purpose * 
that there be no regulation, either State or federal, as to 
matters for which it has not prescribed. This judicial 
principle is established by an impressive body of opinions. 
A few samples must suffice: 

1. “May not these statutory provisions stand with- 
out obstructing or embarrassing the execution of the act 
of Congress? This question must of course be determined 
with reference to the settled rule that a statute enacted in 
execution of a reserved power of the State is not to be 
regarded as inconsistent with an act of Congress passed in 
the execution of a clear power under the Constitution, 
unless the repugnance or conflict is so direct and positive 
that the two acts cannot be reconciled or stand together.” 
Missouri, K. & T. R. Co. v. Haber, 169 U.S. 613, 623. 

2. “It should never be held that Congress intends to 
supersede or by its legislation suspend the exercise of the 
police powers of the States, even when it may do so, 
unless its purpose to effect that result is clearly mani- 
fested.... 

“The principle is universal that legislation, whether 
by Congress or by a State, must be taken to be valid, un- 
less the contrary is made clearly to appear; and as the con- 
trary does not so appear, the statute of Colorado is to be 
taken as a constitutional exercise of the power of the 
State.” Reid v. Colorado, 187 U.S. 137, 148, 153. 

3. “Is, then, a denial to the State of the exercise of its 
power for the purposes in question necessarily implied 
in the Federal statute? For when the question is whether 
a Federal act overrides a state law, the entire scheme of 
the statute must of course be considered and that which 
needs must be implied is of no less force than that which 
is expressed. If the purpose of the act cannot otherwise be 
accomplished—i# its operation within its chosen field else 
must be frustrated and its provisions be refused their 
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natural effect—the state law must yield to the regu- 
lation of Congress within the sphere of its delegated 
power. ... 

“But the intent to supersede the exercise by the State 
of its police power as to matters not covered by the Fed- 
eral legislation is not to be inferred from the mere fact 
that Congress has seen fit to cireumscribe its regulation 
and to occupy a limited field. In other words, such in- 
tent is not to be implied unless the act of Congress fairly 
interpreted is in actual conflict with the law of the State. 
This principle has had abundant illustration.” Savage v. 
Jones, 225 U.S. 501, 533. 

4. “These cases recognize the established rule that a 
state law enacted under any of the reserved powers—es- 
pecially if under the police power—is not to be set aside 
as inconsistent with an act of Congress, unless there is 
actual repugnancy, or unless Congress has, at least, mani- 
fested a purpose to exercise its paramount authority over 
the subject. The rule rests upon fundamental grounds 
that should not be disregarded.” Missouri, K. & T.R.Co. 
v. Harris, 234 U.S. 412, 418-419. 

5. “In construing federal statutes enacted under the 
power conferred by the commerce clause of the Constitu- 
tion the rule is that it should never be held that Congress 
intends to supersede or suspend the exercise of the re- 
served powers of a State, even where that may be done, 
unless, and except so far as, its purpose to do so is clearly 
manifested.” Jllinois Central R. Co. v. Public Utilities 
Comm'n, 245 U.S. 493, 510. 

6. “The principle thus applicable has been frequently 
stated. It is that the Congress may circumscribe its reg- 
ulation and occupy a limited field, and that the intention 
to supersede the exercise by the State of its authority as 
to matters not covered by the federal legislation is not to 
be implied unless the Act of Congress fairly interpreted 
is in conflict with the law of the State.” Atchison, T. & 
S. F. R. Co. v. Railroad Comm’n, 283 U.S. 380, 392-393. 





HILL v. FLORIDA. 


qr 
or 
— 


538 FRANKFUwRTER, J., dissenting. 


7. “Unless limited by the exercise of federal authority 
under the commerce clause, the State has power to make 
and enforce the order. The purpose of Congress to su- 
persede or exclude state action against the ravages of the 
disease is not lightly to be inferred. The intention so to 
do must definitely and clearly appear.” Mintz v. Baldwin, 
289 U.S. 346, 350. 

8. “The power conferred upon the Congress is such 
that when exerted it excludes and supersedes state legisla- 
tion in respect of the same matter. But Congress may so 
circumscribe its regulation as to leave a part of the subject 
open to state action. Atlantic Coast Line v. Georgia, 234 
U. 8. 280, 290. Cf. Napier v. Atlantic Coast Line, 272 
U.S. 605. The purpose exclusively to regulate need not be 
specifically declared. New York Central R. Co. v. Win- 
field, 244 U.S. 147. But, ordinarily such intention will 
not be implied unless, when fairly interpreted, the federal 
measure is plainly inconsistent with state regulation of 
the same matter.” Gilvary v. Cuyahoga Valley R. Co., 
292 U.S. 57, 60. 

9. “The case calls for the application of the well-estab- 
lished principle that Congress may circumscribe its reg- 
ulation and occupy a limited field, and that the intent 
to supersede the exercise by the State of its police power 
as to matters not covered by the federal legislation is not 
to be implied unless the latter fairly interpreted is in 
actual conflict with the state law.” Townsend v. Yeomans, 
301 U.S. 441, 454. 

10. “States are thus enabled to deal with local exigen- 
cies and to exert in the absence of conflict with federal 
legislation an essential protective power. And when Con- 
gress does exercise its paramount authority, it is obvious 
that Congress may determine how far its regulation shall 
go. There is no constitutional rule which compels Con- 
gress to occupy the whole field. Congress may circum- 
scribe its regulation and occupy only a limited field. 


664818 46- —39 
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When it does so, state regulation outside that limited field 
and otherwise admissible is not forbidden or displaced. 
The principle is thoroughly established that the exercise 
by the State of its police power, which would be valid 
if not superseded by federal action, is superseded only 
where the repugnance or conflict is so ‘direct and positive’ 
that the two acts cannot ‘be reconciled or consistently 
stand together.’” Kelly v. Washington, 302 U.S. 1, 10. 

These rules of respect for the allowable area of State 
law have not been ceremonial phrases dishonored in ob- 
servance. Deviations from this policy have been very 
rare, considering the fact that we are dealing not with a 
mathematical formula but with the application of a con- 
stitutional doctrine by judicial judgment. The devia- 
tions have been so rare all these decades, despite the 
changes in the Court, because of fidelity to the purposes 
of this vital aspect of our federalism. 

A survey of the scores of cases in which the claim has 
been made that State action cannot survive some con- 
tradictory command of Congress leaves no doubt that 
State action has not been set aside on mere generalities 
about Congress having “occupied the field,” or on the 
basis of loose talk instead of demonstrations about “con- 
flict” between State and federal action. We are in the 
domain of government and practical affairs, and this 
Court has not stifled State action, unless what the State 
has required, in the light of what Congress has ordered, 
would truly entail contradictory duties or make actual, 
not argumentative, inroads on what Congress has com- 
manded or forbidden. 

Since the bulk of federal regulatory legislation has 
until recently been concerned with the great interstate 
utilities, the cases dealing with the relation of State to 
federal legislation in this field shed most light on the 
question before us. Moreover, these present situations 
least favorable to tolerance for State legislation. The 
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need for national control, with corresponding restriction 
of local regulation, is presumably most powerfully as- 
serted where interstate transportation and communica- 
tion are involved. 

The range and particularity of federal legislation regu- 
lating railroads, expressed in a long series of enactments, 
have given rise to most of the cases in which State action 
has been found in conflict with federal action. Once Con- 
gress established a uniform federal rule concerning lia- 
bility for freight loss or damage in place of the variegated 
rules of the several States, State policy “differently con- 
ceived” had to yield. Charleston & W.C. R. Co. v. Varn- 
ville Co., 237 U.S. 597, 604. The comprehensive control 
over railroad rates, progressively exercised by Congress, 
necessarily displaced much prior State law. And so, the 
permissive power of States to deal with aspects of trans- 
portation in the absence of federal law ceased when State 
action ran counter to the specific requirements of the 
Hepburn Act. Southern R. Co. v. Reid, 222 U. 8. 424; 
Chicago, R. I. & P. R. Co. v. Hardwick Elevator Co., 226 
U. 8. 426. State regulation of the hours of railroad em- 
ployees could not survive a Congressional policy as to 
hours of service. Northern Pacific R. Co. v. Washington, 
222 U.S. 370. Explicitness by Congress relating to the 
equipping of freight cars with safety appliances super- 
seded a State law dealing differently with such safety re- 
quirements. Southern R. Co. v. Railroad Comm’n, 236 
U.S. 489. When Congress saw fit to define in the Federal 
Employers Liability Act a carrier’s responsibility for the 
death or injury of its employees, a State could not assert 
a different basis of responsibility. N. Y.Central R. Co. v. 
Winfield, 244 U. 8. 147. Uniform standards set by the 
Interstate Commerce Commission for the equipment of 
locomotives preclude different requirements for such 
equipment by the States. Napier v. Atlantic Coast Line, 
272 U. S. 605. But merely because regulatory power is 
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possessed by a federal agency does not displace State 
regulation if no federal standards are set. See Welch Co. 
v. New Hampshire, 306 U.S. 79; Eichholzv. Public Service 
Comm'n, 306 U.S. 268. That even in this technical field 
a State is not denied the exercise of its police power be- 
yond what is practically required by the actual use of 
federal power, is illustrated by the limited application 
given to Pennsylvania R. Co. v. Public Service Comm'n, 
250 U. S. 566, in Terminal Assn. vy. Trainmen, 318 
U.S. 1. 

These are illustrations of a closely knit body of regula- 
tions, full of technical implications, protected against 
incursions from local discriminations as to the very sub- 
ject matter for which Congress deemed a national rule 
essential. There was, in short, conereteness of con- 
flict between what a State prescribed and what Con- 
gress prescribed; the collision was demonstrable, not 
argumentative. 

Even where the enforcement of a State statute carries 
international implications and thus deals with sensitive 
concerns peculiarly within the direction of federal author- 
ity, this Court only recently was slow to strike down an 
exercise of the State police power. When, in Hines v. 
Davidowitz, 312 U. 8. 52, the United States strongly 
urged upon us that a Pennsylvania system of alien reg- 
istration, established in 1939, had been superseded by 
the Federal Alien Registration Act of 1940, we did not 
displace the State law cavalierly, on the basis of loose 
inference and dogmatic assertion, but examined with 
painstaking care the particular requirements of Penn- 
sylvania in order to ascertain whether, in their practical 
operation, they ran counter to the scheme as conceived 
by Congress and impinged upon its administration. A 
detailed examination of the long course of federal legis- 
lation affecting aliens, of which the Act of 1940 was the 
latest in a series, led the Court to conclude that Congress 
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had “provided a standard for alien registration in a single 
integrated and all-embracing system ... through one 
uniform national registration system” to which Pennsyl- 
vania had to subordinate its local policy. 312 U.S. 52, 74. 
Even this conclusion evoked a weighty dissent, and one 
cannot read the Court’s opinion without an awareness 
that the case presented a close question. Shortly after this 
decision we unanimously made it clear that Hines v. 
Davidowitz was not intended to relax the requirement of 
practical and effective conflict between a State law and 
a federal enactment before a State police measure can be 
nullified, and that the international bearing of the cir- 
cumstances made persuasive the finding of conflict in that 
case. What was said about Hines v. Davidowvtz in Allen- 
Bradley Local v. Board, 315 U. 8. 740, 749, is precisely 
relevant here: 

“Tn the Hines case, a federal system of alien registration 
was held to supersede a state system of registration. But 
there we were dealing with a problem which had an impact 
on the general field of foreign relations. The delicacy of 
the issues which were posed alone raised grave questions 
as to the propriety of allowing a state system of regula- 
tion to function alongside of a federal system. In that 
field, any ‘concurrent state power that may exist is re- 
stricted to the narrowest of limits.’ p. 68. Therefore, we 
were more ready to conclude that a federal Act in a field 
that touched international relations superseded state regu- 
lation than we were in those cases where a State was exer- 
cising its historic powers over such traditionally local 
matters as public safety and order and the use of streets 
and highways. Maurer v. Hamilton, [309 U. 8. 598] 
supra, and cases cited. Here, we are dealing with the 
latter type of problem. We will not lightly infer that 
Congress by the mere passage of a federal Act has im- 
paired the traditional sovereignty of the several States in 
that regard.” 
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In truth, when a State statute is assailed because of al- 
leged conflict with a federal law, the same considerations 
of forbearance, the same regard for the lawmaking power 
of States, should guide the judicial judgment as when this 
Court is asked to declare a statute unconstitutional out- 
right. The problem of conflict arises only when the States 
have power concurrent with Congress to legislate; to find 
conflict is merely a form of denying the power of legisla- 
tion to the States. Except in rare instances, as already 
indicated, this Court has been extremely cautious in up- 
setting State regulation unless it has found that the reg- 
ulation devised by Congress and that by which the State 
dealt with some local concern cannot, in a practical world, 
coexist. Only then has the Court been justified in hold- 
ing that Congress has manifested its will to displace the 
constitutional authority of the State. To strike down a 
State law when that which a State requires does not truly 
hinder or obstruct federal regulation is unwarrantably 
to deprive the States of their constitutional power. 

These are the principles which have been recognized 
and applied by the vast body of the decisions of this 
Court, and they are the principles that should determine 
the fate of the Florida legislation now here for judgment. 

By legislation known as House Bill No. 142, Florida, in 
1943, undertook to regulate labor unions and their officers. 
Laws of Florida, 1943, Ch. 21968, p. 565. That Act pro- 
hibits any person from acting as a “business agent” for any 
“labor organization” without having obtained a license. 
$9 (6). In order to obtain such a license, for a fee of 
one dollar, a person must file with the Secretary of State 
an application under oath, accompanied by a statement 
showing the applicant’s authority to act as business agent, 
vouched for by the president and secretary of the labor 
organization. To permit the filing of objections to grant- 
ing the license, the application must be held on file for 
thirty days. Thereafter, the application, with all relevant 
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documents, goes to a Board composed of the Governor, 
the Secretary of State and the Superintendent of Edu- 
cation. On finding the applicant qualified, the Board 
must authorize the Secretary of State to issue a license for 
the calendar year. A license may not be issued to any 
person who has not been a citizen and resident of the 
United States for at least ten years, or who has been 
convicted of a felony, or who is not of good moral char- 
acter. § 4. Another provision of the Act requires every 
“labor organization operating in the State of Florida” tc 
file an annual report with the Secretary of State giving 
the name of the organization, the location of its office, 
the names and addresses of the president, secretary, 
treasurer and business agent. A filing fee of one dollar 
is required. § 6. A penal provision provides for fines 
not exceeding $500, or six months imprisonment, or both, 
for violation of the Act by any person or labor organi- 
zation. § 14. 

The Attorney General of Florida sought and obtained 
from a Florida Circuit Court an injunction forbidding the 
petitioner, United Association of Journeymen Plumbers 
and Steamfitters, Local No. 234, from functioning as a 
labor union until it had complied with the requirements 
of § 6, and forbidding petitioner Hill from acting as busi- 
ness agent for the Association until he had procured the 
license required by § 4. The Supreme Court of Florida 
affirmed the injunction. 19 So. 2d 857. This Court re- 
verses the Florida decision by concluding that the Na- 
tional Labor Relations Act, familiarly known as the Wag- 
ner Act, 49 Stat. 449, 29 U.S. C. § 151 et seqg., debarred 
Florida from dealing with the matters with which her 
legislation dealt. 

The Court reaches this conclusion rather summarily, as 
though the conflict between the Wagner Act and the 
Florida Act is too obvious for argument. Considering 
the fact that this case involves what so often has been 
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characterized as the most delicate function of this Court, 
that of invalidating legislation, the issue cannot be dis- 
posed of so easily. 

While employer-employee relations on railroads have 
been the subject of Congressional legislation for more than 
half a century, giving rise to a more and more comprehen- 
sive scheme of federal regulation, as to such relations 
in industry generally Congress abstained from regulation 
until 1935. Its first essay in this field was professedly 
very limited in scope. Not content with setting forth 
the central aim of the Wagner Act in the legislative 
reports, Congress in the Act itself defined its purposes. 
In view of the inequality between organized employers 
and employees devoid of “full freedom of association or 
actual liberty of contract,” and of the “denial by em- 
ployers of the right of employees to organize and the 
refusal by employers to accept the procedure of collective 
bargaining,” it was “declared to be the policy of the 
United States to eliminate the causes of certain substan- 
tial obstructions to the free flow of commerce and to miti- 
gate and eliminate these obstructions when they have 
occurred by encouraging the practice and procedure of 
collective bargaining and by protecting the exercise by 
workers of full freedom of association, self-organization, 
and designation of representatives of their own choosing. 
for the purpose of negotiating the terms and conditions 
of their employment or other mutual aid or protection.” 
$1. To that end § 8, the heart of the Act, enumerated 
conduct by employers which the National Labor Rela- 
tions Board was established to prevent. $10. It is an 
accurate summary of the Wagner Act to say that it aimed 
to equalize bargaining power between industrial em- 
ployees and their employers by putting federal law behind 
the employees’ right of association. The whole plan or 
scheme of the Wagner Act was to enable employees to 
bargain on a fair basis, freed from “restraint or coercion 
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by their employer” through the protection given by the 
federal government. Labor Board v. Jones & Laughlin, 
301 U.S. 1, 33. 

All proposals to make of the Wagner Act a more com- 
prehensive industrial code, by dealing with the conduct 
of employees and their unions, were rejected. The rights 
Congress created, the obligations it defined, the machinery 
it devised for enforcing these rights and securing obedience 
to these obligations, all were exclusively concerned with 
putting the strength of the Government against this con- 
duct by employers. All other aspects of industrial rela- 
tions were left untouched by the Wagner Act, and pur- 
posely so. All activities or aspects of labor organizations 
outside of their right to be free from employer coercion 
were left wholly unregulated by that Act. Neither ex- 
pressly nor by indirection did the Wagner Act displace 
whatever police power the States may have to deal with 
those aspects of the life of a trade union as to which Con- 
gress, with eyes wide open, refused to legislate. When 
Congress purposely dealt only with the employer aspect 
of industrial relations and purposely abstained from 
making any rules touching union activities, the internal 
affairs of unions, or the responsibility of union officials to 
union members and to the public, Congress certainly did 
not sponge out the States’ police power as to these mat- 
ters. It wipes out State power and distorts Congressional 
intention to disregard the limited policy explicitly set forth 
by Congress. That policy—curbing of employer inter- 
ferences with union rights—was scrupulously observed by 
Congress in the substantive provisions as well as in the 
enforcement structure of the Act. There is not a breath in 
the Act referring to any aspect of union activity unrelated 
to employer interference therewith. By refusing to leg- 
islate beyond that, Congress did not forbid the States 
from so legislating. 

If Congress tomorrow chose to subject labor organiza- 
tions and their officers to regulations similar to those dealt 
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with in the Florida law, it could hardly be suggested that 
the Wagner Act, as it now stands, already covers these 
subjects. Specifically, if Congress were to make certain 
requirements for the filing of reports by labor organiza- 
tions that seek to avail themselves of the rights defined 
by the Wagner Act, and also were to devise a system of 
identification and licensing of authorized representatives 
of the unions, one would be hard put to it to find anything 
in the Wagner Act to prove that it had already dealt with 
these matters. Congress may well believe that there is 
such a difference in local circumstances as to make it 
desirable to leave treatment of these matters to the differ- 
ent localities. In any event, since these subjects are out- 
side of the Wagner Act for purposes of making additions 
by federal law, they cannot be inside it to justify nullifica- 
tion of the Florida law. Whether the interests of union 
members or of outsiders call for an identification and li- 
censing system for men discharging the responsibilities of 
business agents, it is not for us to determine. The only 
issue before us is whether Florida is free to deal with these 
matters when Congress has not done so. To repeat what 
was said in Allen-Bradley Local v. Board, supra, “We 
will not lightly infer that Congress by the mere passage of 
a federal Act”—this very Act—‘“has impaired the tra- 
ditional sovereignty of the several States” over such police 
matters as are the concern of the Florida legislation. 

If the Wagner Act has left Florida free to deal with 
these matters, Florida may not only legislate but also 
provide for enforcement of its legislation. In other words, 
if Florida may call for reports and require business agents 
to apply for licenses, of course Florida may provide appro- 
priate sanctions for such regulations. If a union may 
properly be required to file a report and does not do so 
and therefore is prohibited from pursuing its industrial 
activities until it does file such a report, the State is not 
interfering with whatever rights the union may have 
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under the Wagner Act. It will be time enough to consider 
such a claim of conflict, if anything that Florida may exact 
should, in a concrete situation, actively interfere with 
appropriate action by the National Labor Relations 
Board. In any event, we do not know the reach of the 
Florida Act. For all that appears the Supreme Court of 
Florida may construe the Act’s requirements to apply only 
to intrastate activities of the union and its business 
agents. 
The judgment should be affirmed. 


Mr. Justice Roperts concurs in this dissent. 





IN RE SUMMERS. 
CERTIORARI TO THE SUPREME COURT OF ILLINOIS. 
No. 205. Argued April 27, 30, 1945.—Decided June 11, 1945. 


1. The Illinois Supreme Court’s refusal, on the merits, of petitioner's 
application for admission to the practice of law, although the matter 
was not regarded by that court as a judicial proceeding, held to 
involve a case or controversy within the judicial power under Art. 
III, § 1, el. 1 of the Federal Constitution. P. 566. 

. Refusal of an application for admission to the practice of law in 
a State, on the ground that the applicant would be unable in good 
faith to take the required oath to support the constitution of the 
State, because of conscientious scruples resulting in unwillingness 
to serve in the state militia in time of war, he/d not a denial of any 
right of the applicant under the First and Fourteenth Amendments 
of the Federal Constitution. P. 571. 

Affirmed. 


- 


CERTIORARI, 323 U. S. 705, to review the action of the 
Supreme Court of Illinois in refusing petitioner’s applica- 
tion for admission to the bar. 


Mr. Julien Cornell, with whom Messrs. Alfred T. Car- 
ton, Charles Liebman and Arthur Garfield Hayes were on 
the brief, for petitioner. 
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William C. Wines, Assistant Attorney General of Illi- 
nois, with whom George F. Barrett, Attorney General, was 
on the brief, for the Justices of the Supreme Court of 
Illinois, respondents. 


Messrs. Harold Evans, Ernest Angell, Claude C. Smith 
and Thomas Raeburn White filed a brief on behalf of the 
American Friends Service Committee, as amicus curiae, 
in support of petitioner. 


Mr. Justice Reep delivered the opinion of the 
Court. 


Petitioner sought a writ of certiorari from this Court 
under Section 237 (b) of the Judicial Code to review the 
action of the Supreme Court of Illinois in denying peti- 
tioner’s prayer for admission to the practice of law in 
that state. It was alleged that the denial was “on the 
sole ground that he is a conscientious objector to war” or 
to phrase petitioner’s contention slightly differently 
“because of his conscientious scruples against participa- 
tion in war.” Petitioner challenges here the right of the 
Supreme Court to exclude him from the bar under the 
due process clause of the Fourteenth Amendment to the 
Constitution of the United States which secured to him 
protection against state action in violation of the prin- 
ciples of the First Amendment.' Because of the impor- 
tance of the tendered issue in the domain of civil rights, 
we granted certiorari.? 323 U.S. 705. 


’ Fourteenth Amendment: 

“ nor shall any State deprive any person of life, liberty, or 
property, without due process of law . . .” 

First Amendment: 

“Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof . . .” 
Cf. Board of Education v. Barnette, 319 U.S. 624, 639. 

*The petition for certiorari was not accompanied by a certified 
record. Rule 38 (1). It alleged an inability to obtain a record from 
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Since the proceedings were not treated as judicial by 
the Supreme Court of Illinois, the record is not in the 
customary form. It shows accurately, however, the steps 
by which the issue was developed and the action of the 
Supreme Court on the prayer for admission to the prac- 
tice of law in the State of Illinois. From the record it 
appears that Clyde Wilson Summers has complied with 
all prerequisites for admission to the bar of Illinois except 
that he has not obtained the certificate of the Committee 
on Character and Fitness. Cf. Illinois Revised Statutes 
1943, c. 110, § 259.58. No report appears in the record 
from the Committee. An unofficial letter from the Secre- 
tary gives his personal views.’ A petition was filed in the 


the Clerk of the Supreme Court of Illinois because the documents were 
not in that official’s custody. See note 8, infra. No opposing brief 
was filed. After the expiration of the time for opposing briefs, Rule 
38 (3), a rule issued “returnable within 30 days, requiring the Supreme 
Court of Illinois to show cause why the record in this proceeding 
should not be certified to this Court and also why the petition for writ 
of certiorari herein should not be granted.” Journal, Supreme Court 
of the United States, October Term, 1944, p. 6. A return was duly 
made by the Chief Justice and the Associate Justices of the Supreme 
Court of Illinois which stated the position of the Justices on the cer- 
tification of the supposed and alleged record and their opposition to 
the granting of the certiorari. On consideration our writ of certiorari 
issued, directed to the Honorable, the Judges of the Supreme Court of 
Illinois, commanding that “the record and/or papers and proceedings” 
be sent to this Court for review. Journal, Supreme Court of the 
United States, October Term, 1944, p. 93. The papers comprising 
the proceedings before the Supreme Court of Illinois were certified to 
us by the Clerk of that court. 

*TIn part it reads: 

“I think the record establishes that you are a conscientious ob- 
jector—also that your philosophical beliefs go further. You eschew 
the use of force regardless of circumstances but the law which you pro- 
fess to embrace and which you teach and would practice is not an 
abstraction observed through mutual respect. It is real. It is the result 
of experience of man in an imperfect world, necessary we believe to 
restrain the strong and protect the weak. It recognizes the right 
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Supreme Court on August 2, 1948, which alleged that 
petitioner was informed in January, 1943, that the Com- 
mittee declined to sign a favorable certificate. The peti- 
tion set out that the sole reason for the Committee’s 
refusal was that petitioner was a conscientious objector to 
war, and averred that such reason did not justify his ex- 
clusion because of the due process clause of the Fourteenth 
Amendment. The denial of the petition for admission is 
informal. It consists of a letter of September 20, 1943, 
to the Secretary of the Committee which is set out below,* 
a letter of the same date to Mr. Summers and a third letter 
of March 22, 1944, to Mr. Summers’ attorney on petition 
for rehearing. These latter two letters are set out in 
note 8. 

The answer of the Justices to these allegations does not 
appear in the record which was transmitted from the 
Supreme Court of Illinois to this Court but in their re- 
turn to the rule to show cause why certiorari should not 
be granted. The answer is two-fold: First, that the pro- 
ceedings were not a matter of judicial cognizance in 
Illinois and that no case or controversy exists in this Court 


even of the individual to use force under certain circumstances and 
commands the use of force to obtain its observance. 


“T do not argue against your religious beliefs or your philosophy of 
non-violence. My point is merely that your position seems inconsist- 
ent with the obligation of an attorney at law.” 

*“This Court has an elaborate petition filed by Francis Heisler, an 
attorney of 77 West Washington Street, Chicago, Illinois, on behalf of 
Clyde Wilson Summers. 

“The substance of the petition is that the Board should overrule the 
action of the Committee on Character and Fitness, in which the Com- 
mittee refused to give him a certificate because he is a conscientious 
objector, and for that reason refused to register or participate in the 
present national emergency. 

“I am directed to advise you that the Court is of the opinion that 
the report of the Committee on Character and Fitness should be 
sustained. 


“Yours very truly, June C. Smith, Chief Justice.” 
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under Article III of the Federal Constitution; second, 
that assuming the sole ground for refusing to petitioner 
admission to practice was his profession of conscientious 
objection to military service, such refusal did not violate 
the Fourteenth Amendment because the requirement for 
applicants for admission to the bar to take an oath to 
support the Constitution of Illinois could not be met. 
In view of his religious affirmations, petitioner could not 
agree, freely, to serve in the Illinois militia. Therefore 
petitioner was not barred because of his religion but be- 
cause he could not in good faith take the prescribed oath, 
even though he might be willing to do so. We turn to 
consideration of the Justices’ contentions. 


Case or Controversy. The return of the Chief Justice 
and the Associate Justices states that the correspondence 
and communications of petitioner with the Justices were 
not spread upon the records of the Supreme Court of 
Illinois and that under the law of Illinois this petition for 
admission to the bar does not constitute a case or contro- 
versy or a judicial proceeding but is a mere application 
for appointment as an officer of the court.° We of course 
accept this authoritative commentary upon the law of 
Illinois as establishing for that state the non-judicial 
character of an application for admission to the bar.” We 
take it that the law of Illinois treats the action of the Su- 


5 Other courts reason to the contrary result. Ez parte Secombe, 19 
How. 9, 15; Ex parte Garland, 4 Wall. 333; Randall v. Brigham, 7 
Wall. 523, 535; In the Matter of Cooper, 22 N. Y. 67; Ex parte 
Cashin, 128 Miss. 224, 232, 90 So. 850. 

6 Tllinois considers that the power and jurisdiction of its Supreme 
Court with respect to the admission of attorneys are inherent in the 
judiciary under the constitution of the state, which provides, Article 
III, for the traditional distribution of the powers of government. 
Smith-Hurd Illinois Anno. Statutes, Constitution, p. 394; Jn re Day, 
181 Ill. 73, 82, 54 N. E. 646. Attorneys are officers of the court, answer- 
able to it for their conduct. People v. Peoples Stock Yards State 
Bank, 344 Ill. 462, 470, 176 N. E. 901. The act of admission is an ex- 
ercise of judicial power, id. 470, a judgment, Jn re Day, at p. 97, 
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preme Court on this petition as a ministerial act which 
is performed by virtue of the judicial power, such as the 
appointment of a clerk or bailiff or the specification of the 
requirements of eligibility or the course of study for appli- 
cants for admission to the bar, rather than a judicial 
proceeding. 

For the purpose of determining whether the action of 
the Supreme Court of Illinois in denying Summers’ peti- 
tion for an order for admission to practice law in Illinois 
is a judgment in a judicial proceeding which involves a 
case or controversy reviewable in this Court under Article 
III, § 2, Cl. 1, of the Constitution of the United States,’ 
we must for ourselves appraise the circumstances of the 
refusal. Nashville, C. & St. L. R. Co. v. Wallace, 288 
U.S. 249, 259. Cf. Bridges v. California, 314 U. 8S. 252, 
259-60; Nixon v. Condon, 286 U.S. 73, 88; First National 
Bank v. Hartford, 273 U.S. 548, 552; Truax v. Corrigan, 
257 U.S. 312, 324. 

A case arises, within the meaning of the Constitution, 
when any question respecting the Constitution, treaties 


even though it is not considered a judicial proceeding. In the ex- 
ercise of its judicial power over the bar, the Supreme Court of Illi- 
nois has adopted rules for admission to practice before the courts 
of that state which permit the admission by the Supreme Court after 
satisfactory examination by the Board of Law Examiners which 
includes a certification by a Committee on Character and Fitness as 
to the applicant’s character and moral fitness. Illinois Revised Stat- 
utes 1943, c. 110, § 259.58. 

7 Constitution, Art. III, § 2, cel. 1: “The judicial Power shall extend 
to all Cases, in Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or which shall be 
made, under their Authority ;—to all Cases affecting Ambassadors, other 
public Ministers and Consuls;—to all Cases of admiralty and mari- 
time Jurisdiction;—to Controversies to which the United States shall 
be a Party;—to Controversies between two or more States;—be- 
tween a State and Citizens of another State;—between Citizens of 
different States; —between Citizens of the same State claiming Lands 
under grants of different States, and between a State, or the Citizens 
thereof, and foreign States, Citizens or Subjects.” 
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or laws of the United States has assumed “such a form that 
the judicial power is capable of acting on it.” Osborn v. 
Bank, 9 Wheat. 738, 819. The Court was then consider- 
ing the power of the bank to sue in the federal courts. A 
declaration on rights as they stand must be sought, not 
on rights which may arise in the future, Prentis v. At- 
lantic Coast Line, 211 U.S. 210, 226, and there must be 
an actual controversy over an issue, not a desire for an 
abstract declaration of the law. Muskrat v. United States, 
219 U. S. 346, 361; Fairchild v. Hughes, 258 U. 8. 126, 
129. The form of the proceeding is not significant. It is 
the nature and effect which is controlling. Nashville, C. 
& St. L. R. Co. v. Wallace, 288 U.S. 249, 259. 

The brief for the Justices raises the question as to who 
are the adversary parties. The petition in the state court 
was entitled, “Clyde Wilson Summers, Petitioner, v. Com- 
mittee on Character and Fitness for Third Appellate Dis- 
trict, Respondent.” The prayer sought relief against 
those named as respondents. The record does not show 
that any process issued or that any appearance was made. 
Our rule on the petition for certiorari required the Su- 
preme Court of Illinois to show cause why a record should 
not be certified and the writ of certiorari granted. The re- 
turn was by the Justices, not by the Court. The Supreme 
Court of Illinois, however, concluded that the “report of 
the Committee on Character and Fitness should be sus- 
tained.” Thus it considered the petition on its merits. 
While no entry was placed by the Clerk in the file, on a 
docket, or in a judgment roll, the Court took cognizance 
of the petition and passed an order which is validated by 
the signature of the presiding officer. Where relief is 
thus sought in a state court against the action of a com- 








8 The act of adjudging to which we have referred is contained in a 
letter addressed to petitioner, which reads as follows: 
“Your petition to be admitted to the bar, notwithstanding the un- 


favorable report of the Committee on Character and Fitness for the 
664818 46 40 
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mittee, appointed to advise the court, and the court takes 
cognizance of the complaint without requiring the appear- 
ance of the committee or its members, we think the con- 
sideration of the petition by the Supreme Court, the body 
which has authority itself by its own act to give the relief 
sought, makes the proceeding adversary in the sense of a 
true case or controversy. 

A claim of a present right to admission to the bar of a 
state and a denial of that right is a controversy. When the 
claim is made in a state court and a denial of the right is 


Third Appellate Court District, has received the consideration of the 
Court. 

“I am directed to advise you that the Court is of the opinion that 
the report of the Committee on Character and Fitness should be 
sustained. 

“Yours very truly, June C. Smith, Chief Justice.” 

The letter was certified by the Clerk of the Supreme Court of Illi- 
nois under its seal as “filed in this office in a certain cause 
entitled in this Court. Non Record No. 462. In Re Clyde Wilson 
Summers.” 

Later another letter was written in regard to the admission which 
reads as follows: 





“March 22, 1944. 
‘Mr. Francis Heisler, Attorney at Law, 77 West Washington Street, 
“Suite 1324, Chicago 2, Illinois. 
“In re: Clyde Wilson Summers. 
“Dear Sir: 
“Your petition on behalf of Clyde Wilson Summers to reconsider the 
prior action of the Court sustaining the report of the Committee on 
Character and Fitness for the Third Appellate Court District, has had 
the consideration of the Court. 
“IT am directed to advise you that the Court declines to further con- 
sider its former action in this matter. 
“Yours very truly, June C. Smith, Chief Justice.” 
By stipulation of petitioner and the Justices, the Clerk prepared a 
supplemental record in this cause which includes the following: (1) 
a transcript of the proceedings before the Character Committee; (2) 
the letter of March 22, 1944; (3) a certificate that the transcript is 
the original and the letter a document of the Supreme Court of 
Illinois. 
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made by judicial order, it is a case which may be reviewed 
under Article III of the Constitution when federal ques- 
tions are raised and proper steps taken to that end, in this 
Court.° 


Disqualification Under Illinois Constitution. The Jus- 
tices justify their refusal to admit petitioner to practice 
before the courts of Illinois on the ground of petitioner’s 
inability to take in good faith the required oath to support 
the Constitution of Illinois. His inability to take such an 
oath, the Justices submit, shows that the Committee on 
Character and Fitness properly refused to certify to his 
moral character and moral fitness to be an officer of the 
Court, charged with the administration of justice under 
the Illinois law. His good citizenship, they think, judged 
by the standards required for practicing law in Illinois, is 
not satisfactorily shown.” A conscientious belief in non- 


* In Bradwell vy. State, 16 Wall. 130, this Court took cognizance of a 
writ of error to an order of the Supreme Court of Illinois which denied 
a motion of Mrs. Bradwell for admission to the bar of Illinois. The 
proceeding was entitled by the Supreme Court of Illinois, “In the 
matter of the application of Mrs. Myra Bradwell for a license to prac- 
tice as an attorney-at-law.” There was an opinion. A writ of error 
under the Illinois title was issued to bring up the case. The objection 
to Mrs. Bradwell’s admission was on the ground of her sex. As no 
question was raised as to the jurisdiction of this Court under Article 
III of the Constitution, the case is of little, if any, value as a precedent 
on that point. Arant v. Lane, 245 U. S. 166, 170; United States v. 
More, 3 Cranech 159, 172. 

” Section IX (2) of the Rules for Admission to the Bar reads as 
follows: 

“Before admission to the Bar, each applicant shall be passed upon 
by the Committee in his district as to his character and moral fitness. 
He shall furnish the Committee with an affidavit in such form as the 
Board of Law Examiners shall prescribe concerning his history and 
environments, together with the affidavits of at least three reputable 
persons personally acquainted with him residing in the county in 
which the applicant resides, each testifying that the applicant is 
known to the affiant to be of good moral character and general fitness 
to practice law, setting forth in detail the facts upon which such 
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violence to the extent that the believer will not use force 
to prevent wrong, no matter how aggravated. and so ¢an- 
not swear in good faith to support the Illinois Constitu- 
tion, the Justices contend, must disqualify such a believer 
for admission. 

Petitioner appraises the denial of admission from the 
viewpoint of a religionist. He said in his petition: 

“The so-called ‘misconduct’ for which petitioner could 
be reproached for is his taking the New Testament too 
seriously. Instead of merely reading or preaching the 
Sermon on the Mount, he tries to practice it. The only 
fault of the petitioner consists in his attempt to act as a 
good Christian in accordance with his interpretation of 
the Bible, and according to the dictates of his conscience. 
We respectfully submit that the profession of law does 
not shut its gates to persons who have qualified in all other 
respects even when they follow in the footsteps of that 
Great Teacher of mankind who delivered the Sermon on 
the Mount. We respectfully submit that under our Con- 
stitutional guarantees even good Christians who have met 
all the requirements for the admission to the bar may be 
admitted to practice law.” 

Thus a court created to administer the laws of Illinois 
as it understands them, and charged particularly with the 
protection of justice in the courts of Illinois through 
supervision of admissions to the bar, found itself faced 
with the dilemma of excluding an applicant whom it 
deemed disqualified for the responsibilities of the pro- 
fession of law or of admitting the applicant because of its 
deeply rooted tradition in freedom of belief. The re- 
sponsibility for choice as to the personnel of its bar rests 


knowledge is based. Each applicant shall appear before the Com- 
mittee of his district or some member thereof and shall furnish the 
Committee such evidence of his moral character and good citizenship 
as in the opinion of the Committee would justify his admission to the 
Bar.” Ill. Rev. Stat. 1948, e. 110, § 259.58. 
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with Illinois. Only a decision which violated a federal 
right secured by the Fourteenth Amendment would 
authorize our intervention. It is said that the action of 
the Supreme Court of Illinois is contrary to the principles 
of that portion of the First Amendment which guarantees 
the free exercise of religion. Of course, under our Consti- 
tutional system, men could not be excluded from the prac- 
tice of law, or indeed from following any other calling, 
simply because they belong to any of our religious groups, 
whether Protestant, Catholic, Quaker or Jewish, assuming 
it conceivable that any state of the Union would draw 
such a religious line. We cannot say that any such pur- 
pose to discriminate motivated the action of the Illinois 
Supreme Court. 

The sincerity of petitioner's beliefs are not questioned. 
He has been classified as a conscientious objector under 
the Selective Training and Service Act of 1940, 54 Stat. 
885, as amended. Without detailing petitioner’s testi- 
mony before the Committee or his subsequent statements 
in the record, his position may be compendiously stated 
as one of non-violence. Petitioner will not serve in the 
armed forces. While he recognizes a difference between 
the military and poiice forces, he would not act in the 
latter to coerce threatened violations. Petitioner would 
not use force to meet aggressions against himself or his 
family, no matter how aggravated or whether or not carry- 
ing a danger of bodily harm to himself or others. He is a 
believer in passive resistance. We need to consider only 
his attitude toward service in the armed forces. 

Illinois has constitutional provisions which require 
service in the militia in time of war of men of petitioner’s 
age group.'’ The return of the Justices alleges that peti- 
tioner has not made any showing that he would serve not- 


11“The militia of the state of Illinois shall consist of all able-bodied 
male persons resident in the state, between the ages of eighteen and 
forty-five, except such persons as now are, or hereafter may be, ex- 
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withstanding his conscientious objections. This allega- 
tion is undenied in the record and unchallenged by brief. 
We accept the allegation as to unwillingness to serve in 
the militia as established. While under $5 (g) of the 
Selective Training and Service Act, supra, conscientious 
objectors to participation in war in any form now are 
permitted to do non-war work of national importance, 
this is by grace of Congressional recognition of their beliefs. 
Hamilton v. Regents, 293 U. 8S. 245, 261-65, and cases 
cited. The Act may be repealed. No similar exemption 
during war exists under Illinois law. The Hamilton deci- 
sion was made in 1934, in time of peace.’* This decision 
as to the powers of the state government over military 
training is applicable to the power of Illinois to require 
military service from her citizens. 

The United States does not admit to citizenship the 
alien who refuses to pledge military service. United States 
v. Schwimmer, 279 U.S. 644; United States v. Macintosh, 
283 U.S. 605. Even the powerful dissents which empha- 
sized the deep cleavage in this Court on the issue of ad- 


empted by the laws of the United States, or of this state.” (Consti- 
tution of Illinois, Art. XII, § 1, Ill. Rev. Stat. 1943.) 

“No person having conscientious scruples against bearing arms shall 
be compelled to do militia duty in time of peace: Provided, such 
person shall pay an equivalent for such exemption.” (Constitution 
of Illinois, Art. XII, § 6, Ill. Rev. Stat. 1943.) 

'2 California imposed instruction in military tactics on male stu- 
dents in the University of California. Some students sought exemp- 
tion from this training on the ground that such training was incon- 
sistent with their religious beliefs. This Court denied them any such 
exemption based on the due process clause of the federal Constitution. 
The opinion states, at pp. 262-63: 

“Government, federal and state, each in its own sphere owes a duty 
to the people within its jurisdiction to preserve itself in adequate 
strength to maintain peace and order and to assure the just enforce- 
ment of law. And every citizen owes the reciprocal duty, according 
to his capacity, to support and defend government against all enemies. 
Selective Draft Law Cases, supra, p. 378. Minor v. Happersett, 21 
Wall. 162, 166.” 
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mission to citizenship did not challenge the right of Con- 
gress to require military service from every able-bodied 
man. 279 U.S. at 653; 283 U.S. at 632. It is impossible 
for us to conclude that the insistence of Illinois that an 
officer who is charged with the administration of justice 
must take an oath to support the Constitution of Illinois 
and Illinois’ interpretation of that oath to require a will- 
ingness to perform military service violates the principles 
of religious freedom which the Fourteenth Amendment 
secures against state action, when a like interpretation of 
a similar oath as to the Federal Constitution bars an alien 
from national citizenship.” 

Affirmed. 


Mr. Justice Buack, dissenting. 


The State of Illinois has denied the petitioner the right 
to practice his profession and to earn his living as a lawyer. 
It has denied him a license on the ground that his present 
religious beliefs disqualify him for membership in the legal 
profession. The question is, therefore, whether a state 
which requires a license as a prerequisite to practicing law 
can deny an applicant a license solely because of his deeply- 
rooted religious convictions. The fact that petitioner 
measures up to every other requirement for admission to 


13 United States v. Macintosh, 283 U.S. 605, 625-26: 

“If the attitude of this claimant, as shown by his statements and 
the inferences properly to be deduced from them, be held immaterial 
to the question of his fitness for admission to citizenship, where shall 
the line be drawn? Upon what ground of distinction may we hereafter 
reject another applicant who shall express his willingness to respect 
any particular principle of the Constitution or obey any future 
statute only upon the condition that he shall entertain the opinion 
that it is morally justified? The applicant’s attitude, in effect, is a 
refusal to take the oath of allegiance except in an altered form. The 
qualifications upon which he insists, it is true, are made by parol and 
not by way of wriften amendment to the oath; but the substance is 
the same.” 
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the Bar set by the State demonstrates beyond doubt that 
the only reason for his rejection was his religious beliefs. 

The State does not deny that petitioner possesses the 
following qualifications: 

He is honest, moral, and intelligent, has had a college 
and a law school education. He has been a law professor 
and fully measures up to the high standards of legal knowl- 
edge Illinois has set as a prerequisite to admission to prac- 
tice law in that State. He has never been convicted for, or 
charged with, a violation of law. That he would serve his 
clients faithfully and efficiently if admitted to practice is 
not denied. His ideals of what a lawyer should be indicate 
that his activities would not reflect discredit upon the bar, 
that he would strive to make the legal system a more 
effective instrument of justice. Because he thinks that 
“Lawsuits do not bring love and brotherliness, they just 
create antagonisms,” he would, as a lawyer, exert himself 
to adjust controversies out of court, but would vigorously 
press his client’s cause in court if efforts to adjust failed. 
Explaining to his examiners some of the reasons why he 
wanted to be a lawyer, he told them: “I think there is a 
lot of work to be done in the law. . . . I think the law has 
a place to see to it that every man has a chance to eat anda 
chance to live equally. I think the law has a place where 
people can go and get justice done for themselves without 
paying too much, for the bulk of people that are too poor.” 
No one contends that such a vision of the law in action 
is either illegal or reprehensible. 

The petitioner’s disqualifying religious beliefs stem 
chiefly from a study of the New Testament and a literal 
acceptance of the teachings of Christ as he understands 
them. Those beliefs are these: 

He is opposed to the use of force for either offensive 
or defensive purposes. The taking of human life under 
any circumstances he believes to be against the Law of 
God and contrary to the best interests of man. He would 
if he could, he told his examiners, obey to the letter 
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these precepts of Christ: “Love your Enemies; Do 
good to those that hate you; Even though your enemy 
strike you on your right cheek, turn to him your left cheek 
also.” ' The record of his evidence before us bears con- 
vincing marks of the deep sincerity of his convictions, and 
counsel for Illinois with commendable candor does not 
question the genuineness of his professions. 

I cannot believe that a state statute would be consistent 
with our constitutional guarantee of freedom of religion 
if it specifically denied the right to practice law to all mem- 
bers of one of our great religious groups, Protestant, 
Catholic, or Jewish. Yet the Quakers have had a long and 
honorable part in the growth of our nation, and an amicus 
curiae brief filed in their behalf informs us that under the 
test applied to this petitioner, not one of them if true to 
the tenets of their faith could qualify for the bar in IIli- 
nois. And it is obvious that the same disqualification 
would exist as to every conscientious objector to the use 
of force, even though the Congress of the United States 
should continue its practice of absolving them from mili- 
tary service. The conclusion seems to me inescapable 
that if Illinois can bar this petitioner from the practice 
of law it can bar every person from every public occupa- 
tion solely because he believes in non-resistance rather 
than in foree. For a lawyer is no more subject to call for 
military duty than a plumber, a highway worker, a Secre- 
tary of State, or a prison chaplain. 


1 The quotations are the petitioner’s paraphrase of the King James 
translation of Verses 38, 39 and 44 of St. Matthew, Chapter 5, which 
read as follows: 

“Ye have heard that it hath been said, An eye for an eye, and a 
tooth for a tooth: 

“But I say unto you, That ye resist not evil: but whosoever shall 
smite thee on thy right cheek, turn to him the other also .. . 

“But I say unto you, Love your enemics, bless them that curse you, 
do good to them that hate you, and pray for them which despitefully 
use you, and persecute you .. .” 
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It may be, as many people think, that Christ’s Gospel 
of love and submission is not suited to a world in which 
men still fight and kill one another. But I am not ready 
to say that a mere profession of belief in that Gospel is a 
sufficient reason to keep otherwise well qualified men out 
of the legal profession, or to drive law-abiding lawyers 
of that belief out of the profession, which would be the 
next logical development. 

Nor am I willing to say that such a belief can be penal- 
ized through the circuitous method of prescribing an oath, 
and then barring an applicant on the ground that his pres- 
ent belief might later prompt him to do or refrain from 
doing something that might violate that oath. Test oaths, 
designed to impose civil disabilities upon men for their 
beliefs rather than for unlawful conduct, were an abomi- 
nation to the founders of this nation. This feeling was 
made manifest in Article VI of the Constitution which 
provides that “no religious test shall ever be required as a 
Qualification to any Office or public Trust under the 
United States.” Cummings v. Missouri, 4 Wall. 277; Ex 
parte Garland, 4 Wall. 333. 

The state’s denial of petitioner’s application to practice 
law resolves itself into a holding that it is lawfully required 
that all lawyers take an oath to support the state consti- 
tution and that petitioner’s religious convictions against 
the use of force make it impossible for him to observe that 
oath. The petitioner denies this and is willing to take 
the oath. The particular constitutional provision in- 
volved authorizes the legislature to draft Illinois citizens 
from 18 to 45 years of age for militia service. It can be 
assumed that the State of Illinois has the constitutional 
power to draft conscientious objectors for war duty and 
to punish them for a refusal to serve as soldiers,—powers 
which this Court held the United States possesses in 
United States v. Schwimmer, 279 U. 8S. 644, and United 
States v. Macintosh, 283 U.S. 605. But that is not to say 
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that Illinois could constitutionally use the test oath it did 
in this case. In the Schwimmer and Macintosh cases 
aliens were barred from naturalization because their then 
religious beliefs would bar them from bearing arms to de- 
fend the country. Dissents in both cases rested in part 
on the premise that religious tests are incompatible with 
our constitutional guarantee of freedom of thought and 
religion. In the Schwimmer case dissent, Mr. Justice 
Holmes said that “if there is any principle of the Con- 
stitution that more imperatively calls for attachment than 
any other it is the principle of free thought—not free 
thought for those who agree with us but freedom for the 
thought that we hate. I think that we should adhere to 
that principle with regard to admission into, as well as to 
life within this country.” pp. 654-655. In the Macin- 
tosh case dissent, Mr. Chief Justice Hughes said, “To 
conclude that the general oath of office is to be interpreted 
as disregarding the religious scruples of these citizens and 
as disqualifying them for office because they could not 
take the oath with such an interpretation would, I believe, 
be generally regarded as contrary not only to the specific 
intent of the Congress but as repugnant to the fundamen- 
tal principle of representative government.” p. 632. I 
agree with the constitutional philosophy underlying the 
dissents of Mr. Justice Holmes and Mr. Chief Justice 
Hughes. 

The Illinois Constitution itself prohibits the draft of 
conscientious objectors except in time of war and also 
excepts from militia duty persons who are “exempted by 
the laws of the United States.” It has not drafted men 
into the militia since 1864, and if it ever should again, 
no one can say that it will not, as has the Congress of the 
United States, exempt men who honestly entertain the 
views that this petitioner does. Thus the probability that 
Illinois would ever call the petitioner to serve in a war 
has little more’ reality than an imaginary quantity in 
mathematics. 








78 OCTOBER TERM, 1944. 


Statement of the Case. aon U.S. 


I cannot agree that a state can lawfully bar from a 
semi-public position a well-qualified man of good char- 
acter solely because he entertains a religious belief which 
might prompt him at some time in the future to violate 
a law which has not yet been and may never be enacted. 
Under our Constitution men are punished for what they 
do or fail to do and not for what they think and believe. 
Freedom to think, to believe, and to worship, has too 
exalted a position in our country to be penalized on such 
an illusory basis. West Virginia Board of Education v. 
Barnette, 319 U.S. 624, 643-646. 

I would reverse the decision of the State Supreme Court. 


Mr. Justice Douag.as, Mr. Justice Murpuy, and Mr. 
Justice RUTLEDGE concur in this opinion. 





10 EAST 40TH STREET BUILDING, INC. v. 
CALLUS er AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
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No. 820. Argued April 6, 1945.—Decided June 11, 1945. 


1. Maintenance employees of a typical metropolitan office building, 
operated as an independent enterprise, which is used and to be 
used for offices by every variety of tenants, including some pro- 
ducers of goods for commerce, held not to have such a close and 
immediate tie with the process of production as to be deemed 
engaged in an “occupation necessary to the production” of goods 
for commerce, within the meaning of § 3 (j) of the Fair Labor 
Standards Act, and therefore not covered by the Act. P. 583. 

2. Kirschbaum Co. v. Walling, 316 U. 8. 517, Borden Co. v. Borella, 
post, p. 679, and this case differentiated. P. 580. 

146 F. 2d 438, reversed. 


bo 


CERTIORARI, 324 U. S. 833, to review the reversal of a 
judgment, 51 F. Supp. 528, dismissing the complaint in 
a suit under § 16 (b) of the Fair Labor Standards Act 
to recover amounts alleged to be due for overtime. 

















10 KAST 40TH ST. CO. v. CALLUS. 579 


578 Opinion of the Court. 


Mr. Joseph M. Proskauer, with whom Mr. Harold H. 
Levin was on the brief, for petitioner. 


Mr. Monroe Goldwater, with whom Messrs. Aaron 
Benenson and James L. Goldwater were on the brief, for 
respondents. 


Miss Bessie Margolin, with whom Solicitor General 
Fahy, Messrs. Chester T. Lane and Douglas B. Maggs 
were on the brief, for the Administrator of the Wage and 
Hour Division, United States Department of Labor, as 
amicus curiae, urging affirmance. 


Mr. Justice FRANKFURTER delivered the opinion of 
the Court. 


The Fair Labor Standards Act of 1938 regulates wages 
and hours not only of employees who are “engaged in 
commerce” but also those engaged “in the production of 
goods for commerce.” Sections 6, 7, 52 Stat. 1060, 1062- 
63, 29 U.S. C. $$ 206, 207. For the purposes of that Act 
“an employee shall be deemed to have been engaged in the 
production of goods if such employee was employed .. . 
in any process or occupation necessary to the production 
thereof, in any State.” $3 (j). When these provisions 
first came here we made it abundantly clear that their 
enforcement would involve the courts in the empiric 
process of drawing lines from case to case, and inevitably 
nice lines. Kirschbaum Co. v. Walling, 316 U. S. 517. 
And this for two reasons. In enacting this statute Con- 
gress did not see fit, as it did in other regulatory measures, 
e.g., the Interstate Commerce Act and the National Labor 
Relations Act, to exhaust its constitutional power over 
commerce. And “Unlike the Interstate Commerce Act 
and the National Labor Relations Act and other legisla- 
tion, the Fair Labor Standards Act puts upon the courts 
the independent responsibility of applying ad hoc the 
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general terms of the statute to an infinite variety of com- 
plicated industrial situations.” Kirschbaum Co. v. 
Walling, supra, at 523. Thus, Congress withheld from the 
courts the aid of constitutional criteria, compare, e. g., 
Currin v. Wallace, 306 U.S. 1; Wickard v. Filburn, 317 
U.S. 111; Polish Alliance v. Labor Board, 322 U.S. 643, 
as well as the benefit of a prior judgment, on vexing and 
ambiguous facts, by an expert administrative agency. 
Compare, e. g., Labor Board v. Fruehauf Co., 301 U.S. 49; 
Gray v. Powell, 314 U.S. 402, 412. 

The Act has produced a considerable volume of litiga- 
tion and has inevitably given rise to judicial conflicts and 
divisions. The lower courts, and only in a lesser measure 
this Court, have been plagued with problems in connec- 
tion with employees of buildings occupied by those having 
at least some relation to goods that eventually find their 
way into interstate commerce. 

In Kirschbaum Co. v. Walling, supra, we were con- 
cerned with maintenance employees of buildings con- 
cededly devoted to manufacture for commerce. In 
Borden Co. v. Borella, post, p. 679, the Fair Labor Stand- 
ards Act was invoked on behalf of maintenance em- 
ployees of a building owned by an interstate producer and 
predominantly occupied for its offices. Recognizing that 
the question in every case is “whether the particular situ- 
ation is within the regulated area,” we concluded that the 
employees of the buildings in the Kirschbaum case “had 
such a close and immediate tie with the process of pro- 
duction” carried on by the lessees as to come within the 
Act. The Borden case involved Borden employees who, if 
they had been under the same roof where the physical han- 
dling of the goods took place, could hardly, without draw- 
ing gossamer and not merely nice lines, be deemed not to be 
engaged in an “occupation necessary to the production of 
goods” as described by $3 (j). To differentiate, in the 
incidence of the Fair Labor Standards Act, between main- 
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tenance employees who worked in the building where the 
business of the manufacture of milk products goes on and 
employees pursuing the same occupation for the Borden 
enterprise in an office separate from the manufacturing 
building, is to make too much turn on the accident of the 
division of the whole industrial process. The case imme- 
diately before us presents still a third situation differing 
both from Kirschbaum and Borden. 

The facts are these. Petitioner owns and manages a 48- 
story New York office building. The offices are leased to 
more than a hundred tenants pursuing a great variety 
of enterprises including executive and sales offices of manu- 
facturing and mining concerns, sales agencies representing 
such concerns, engineering and construction firms, adver- 
tising and publicity agencies, law firms, investment and 
credit organizations and the United States Employment 
Service. The distribution of occupancy in relation to the 
ultimate enterprises of the different groups of tenants was 
the subject of conflicting testimony and interpretation, 
but in our view does not eall for particularization. Indis- 
putably, the building is devoted exclusively to offices, and 
no manufacturing is carried on within it. The respondents 
are maintenance employees of the building, elevator start- 
ers and operators, window cleaners, watchmen and the like. 
They brought this suit under § 16 (b) of the Fair Labor 
Standards Act for claims of overtime payment to which 
they are entitled if their occupations be deemed “necessary 
to the production” of goods for commerce. Obviously 
they are not “engaged in commerce.” The District Court 
dismissed the suit. 51 F. Supp. 528. The Circuit Court 
of Appeals reversed. 146 F. 2d 438. By a meticulous 
calculation, it found that the executive offices of manu- 
facturing and mining concerns, sales agencies representing 
such concerns, and publicity concerns were engaged in the 
production of goods for interstate commerce, and, since the 
offices of these concerns occupied 42% of the rentable 
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area and 48% of the rented area, the maintenance em- 
ployees of the owners of the building are engaged in 
occupations “necessary to the production” of goods for 
commerce. Conflict between this result and that reached 
by other circuits led us to bring the case here. 324 U.S. 
833." 

The series of cases in which we have had to decide when 
employees are engaged in an “occupation necessary to 
the production” of goods for commerce has settled at least 
some matters. Merely because an occupation involves a 
function not indispensable to the production of goods, in 
the sense that it can be done without, does not exclude 
it from the scope of the Fair Labor Standards Act. Con- 
versely, merely because an occupation is indispensable, 
in the sense of being included in the long chain of causa- 
tion which brings about so complicated a result as finished 
goods, does not bring it within the scope of the Fair Labor 
Standards Act. See Walling v. Jacksonville Paper Co., 
317 U. 8. 564; Walton v. Southern Package Corp., 320 
U.S. 540; Armour & Co. v. Wantock, 323 U.S. 126; Skid- 
more v. Swift & Co., 323 U.S. 134. In giving a fair ap- 
plication to § 3 (j), courts must remember that the “neces- 
sary” in the phrase “necessary to the production” of goods 
for commerce “is colored by the context not only of the 
terms of this legislation but of its implications in the re- 
lation between state and national authority.” Kirsch- 
baum Co. v. Walling, supra, at 525. For as was pointed 
out in Walling v. Jacksonville Paper Co., supra, at 570, 
we cannot “be unmindful that Congress in enacting this 
statute plainly indicated its purpose to leave local busi- 
ness to the protection of the states.” We must be alert, 
therefore, not to absorb by adjudication essentially local 


* See, e. g., Johnson v. Dallas Downtown Development Co., 132 F. 2d 
287; Cochran v. Florida Nat. Bldg. Corp., 134 F. 2d 615; Tate v. 
Empire Bldg. Corp., 135 F. 2d 743; Johnson v. Masonic Bldg. Corp., 
138 F. 2d $17. 
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activities that Congress did not see fit to take over by 
legislation. 

Renting office space in a building exclusively set aside 
for an unrestricted variety of office work spontaneously 
satisfies the common understanding of what is local busi- 
ness and makes the employees of such a building engaged 
in local business. Mere separation of an occupation from 
the physical process of production does not preclude appli- 
cation of the Fair Labor Standards Act. But remoteness 
of a particular occupation from the physical process is a 
relevant factor in drawing the line. Running an office 
building as an entirely independent enterprise is too many 
steps removed from the physical process of the produc- 
tion of goods. Such remoteness is insulated from the 
Fair Labor Standards Act by those considerations per- 
tinent to the federal system which led Congress not to 
sweep predominantly local situations within the confines 
of the Act. To assign the maintenance men of such an 
office building to the productive process because some pro- 
portion of the offices in the building may, for the time be- 
ing, be offices of manufacturing enterprises is to indulge in 
an analysis too attenuated for appropriate regard to the 
regulatory power of the States which Congress saw fit to 
reserve to them. Dialectic inconsistencies do not weaken 
the validity of practical adjustments, as between the State 
and federal authority, when Congress has cast the duty 
of making them upon the courts. Our problem is not an 
exercise in scholastic logic. 

The differences between employees of a building owned 
by occupants producing therein goods for commerce, and 
the employees of a building intended for tenants who pro- 
duce such goods therein, and the employees of the office 
building of a large interstate producer, are too thin for the 
practicalities of adjudication. But an office building ex- 
clusively devoted to the purpose of housing all the usual 


miscellany of offices has many differences in the practical 
664818°- 46-41 
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affairs of life from a manufacturing building, or the office 
building of a manufacturer. And the differences are too 
important in the setting of the Fair Labor Standards Act 
not to be recognized by the courts. 

We have heretofore tried to indicate the nature of the 
nexus between employees who, though not themselves 
engaged in commerce, are engaged in occupations neces- 
sary for the production of goods for commerce by describ- 
ing the necessary work that brings the occupation within 
the scope of the Act as work that had “a close and imme- 
diate tie with the process of production.” Kirschbaum 
Co. v. Walling, supra, at 525. Doubtless more felicitous 
adjectives could be chosen, but the attempt to achieve a 
form of words that could avoid an exercise of judgment 
that a particular occupation is more in the nature of local 
business than not, is merely to be content with formulas 
of illusory certainty. 

On the terms in which Congress drew the legislation we 
cannot escape the duty of drawing lines. And when lines 
have to be drawn they are bound to appear arbitrary when 
judged solely by bordering cases. To speak of drawing 
lines in adjudication is to express figuratively the task of 
keeping in mind the considerations relevant to a problem 
and the duty of coming down on the side of the considera- 
tions having controlling weight. Lines are not the worse 
for being narrow if they are drawn on rational considera- 
tions. It isa distinction appropriate to the subject matter 
to hold that where occupations form part of a distinctive 
enterprise, such as the enterprise of running an office 
building, they are properly to be treated as distinct from 
those necessary parts of a commercial process which alone, 
with due regard to local regulations, Congress dealt with 
in the Fair Labor Standards Act. Of course an argument 
can be made on the other side. That is what is meant by 
a question of degree, as is the question before us. But 
for drawing the figurative line the basis must be some- 
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thing practically relevant to the problem in hand. We 
believe that is true of the line drawn in this case. 


Judgment reversed. 


Mr. Cuter Justice STONE. 


The views I expressed in my dissent in Borden Co. v. 
Borella, post, p. 679, would, if accepted, control the de- 
cision in this case. As those views have been rejected by 
the Court, I join in the Court’s opinion in this case. 


Mr. Justice Murpny, dissenting. 


A proper understanding of the nature of the activities 
carried on in petitioner’s 48-story office building in New 
York City leads to the inevitable conclusion that the re- 
spondent maintenance employees, like those in Kirsch- 
baum Co. v. Walling, 316 U.S. 517, and in Borden Co. v. 
Borella, post, p. 679, are engaged in occupations “necessary 
to the production of goods for commerce” and hence are 
entitled to the benefits of the Fair Labor Standards Act 
of 1938. 

(1) Approximately 26% of the rentable area of the 
building is occupied by the executive offices of manu- 
facturing and mining concerns which are concededly en- 
gaged in the production of goods for commerce. Cor- 
porate policies are formed and directed from these offices. 
Most of them purchase raw materials for use in the physi- 
cal processes of manufacturing. They keep in constant 
and close contact with the factories, supervising all of 
the manufacturing activities. Some of these offices draft 
designs and specifications for the articles produced in the 
factories. Business and sales departments located in 
these offices do work in connection with the distribution 
of these products. One office even handles parts for the 
machines manufactured by the company, doing repair 
work on the parts and packing and shipping them to 
out-of-state customers. 
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The case in this respect is indistinguishable from the 
facts in the Borden case. Here, as in the Borden case, the 
officers and employees working in these offices are part of 
the coordinated productive pattern of modern industry. 
The fact that none of the physical processes of manufac- 
turing occurs in the same building is immaterial. Pro- 
duction requires central planning, control, supervision, 
purchase of raw materials, designing of products, sales 
promotion and the like as well as the physical, manual 
processes of manufacturing. These various central offices, 
then, are “part of an integrated effort for the production 
of goods,” Armour & Co. v. Wantock, 323 U.S. 126, 130. 
And since the maintenance employees stand in the same 
relation to this productive process as did the employees in 
the Kirschbaum case, it follows that they are engaged in 
occupations “necessary to the production of goods for 
commerce.” 

The Kirschbaum case also made it clear that the pro- 
visions of the Act “expressly make its application depend- 
ent upon the character of the employees’ activities.” 316 
U. S. at 524. Hence it is immaterial that the owner of 
the building which employs the respondent maintenance 
employees is not shown to have been engaged in the pro- 
duction of goods for commerce. As in the Kirschbaum 
case, it is enough if the employees are necessary to the 
production of goods by tenants occupying the building 
in which they work. 

(2) Approximately 6.5% of the rentable area of the 
building is occupied by concerns engaged in writing and 
preparing mimeographed, photographic and printed mat- 
ter which is shipped in interstate commerce. One com- 
pany produces between 15,000 and 20,000 pages of mimeo- 
graphed materials per week, 90% of which is sent outside 
the state. Another tenant produces 60 magazines having 
national circulations. Other concerns produce large quan- 
tities of pamphlets, photographs, magazines and adver- 
tising matter for interstate shipment. 
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Since telegraphic messages are “goods” within the mean- 
ing of the Act, Western Union Co. v. Lenroot, 323 U.S. 
490, 502-503, it would seem clear that these magazines, 
pamphlets, ete. which are prepared in _petitioner’s 
office building are likewise “goods.” And since the term 
“produced” includes “every kind of incidental operation 
preparatory to putting goods into the stream of com- 
merce,” ibid., 503, the writing and preparation of these 
materials constitutes “production of goods” for interstate 
commerce. Here again the respondent maintenance em- 
ployees are related to production in the same way as were 
the employees in the Kirschbaum case, thus making it clear 
that they are covered by the Act from this standpoint. 

It is unnecessary to describe the activities of the other 
tenants, although it is conceded that about 58% of the 
total rentable area is occupied by concerns not engaged in 
the production of goods for commerce. It is sufficient that 
approximately 32.5% of the rentable area is devoted to 
production. The Administrator of the Wage and Hour 
Division of the Department of Labor has stated that he 
will take no enforcement action “with respect to mainte- 
nance employees in buildings in which less than 20 per- 
cent of the space is occupied by firms engaged there or 
elsewhere in the production of goods for commerce.” 
Wage and Hour Division Release, November 19, 1943, 
P. R19 (rev.). Whether 20% occupancy by such firms 
is a reasonable minimum is not in issue here. Clearly a 
32.5% occupancy is so substantial as to remove any doubt 
that the maintenance employees devote a large part of 
their time to activities necessary to the production of 
goods for commerce. Hence they are covered by the Act. 

The starting point in cases of this nature is not to de- 
cide whether the activities carried on in the office building 
in question satisfy some nebulous “common understand- 
ing of what is local business.” The crucial problem, 
rather, is to determine whether such activities constitute 
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an integral part of the productive process. Once it is clear 
that the activities are part of the process of production of 
goods for interstate commerce the interstate character 
of the activities becomes obvious; and it follows that 
occupations necessary to those activities partake of their 
interstate flavor. Neither attenuated analysis nor scho- 
lastic logic is necessary to understand the scope and co- 
ordination of the modern productive pattern and the 
integral part played by those who manage and direct the 
physical processes of production. To apply the Act in 
light of elementary economic facts is not beyond the 
ability of judges or beyond the intention of Congress. 
Congress plainly intended “to leave local business to 
the protection of the states,” Walling v. Jacksonville 
Paper Co., 317 U.S. 564, 570, when it enacted this statute. 
But there is no indication that it intended to divide the 
process of producing goods for interstate commerce into 
interstate and local segments, applying the statute only 
to the former. And when Congress said that employees 
“necessary to the production” of goods for commerce were 
to be included within the Act, it meant just that, without 
limitation to those who were necessary only to the physi- 
cal manufacturing aspects of production. Under such 
circumstances it is our duty to recognize economic reality 
in interpreting and applying the mandate of the people. 


Mr. Justice Buack, Mr. Justice Reep and Mr. Jus- 
TICE RUTLEDGE join in this dissent. 
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NEBRASKA v. WYOMING et At. 
NO. 6, ORIGINAL. BILL IN EQUITY. 
Argued March 5, 6, 7, 1945.—Decided June 11, 19-45. 


. In a proceeding within the original jurisdiction of this Court, 
brought by Nebraska against Wyoming, in which Colorado was 
impleaded as a defendant and the United States was granted leave 
to intervene, this Court makes an equitable apportionment between 
the States of the water of the North Platte River. Pp. 591, 610. 

. Colorado and Wyoming having the rule of priority of appropriation, 
and that rule being dominant in the Nebraska areas affected, the 
case is treated as involving appropriation rights in the three States. 
P. 599. 

. Since the dependable natural flow of the river during the irrigation 
season has long been over-appropriated, since the claims of the States 
to the water of the river are based not only on present uses but on 
projected additional uses as well, and since the claims to the water 
exceed the supply, there exists a conflict of interests of that character 
and dignity which makes the controversy a justiciable one within 
the original jurisdiction of this Court. Wyoming v. Colorado, 259 
U.S. 419, followed. P. 610. 

. The water rights on which the North Platte Project and the Ken- 
drick Project rest having been obtained in compliance with state 
law, it is unnecessary to determine what rights to unappropriated 
water of the river the United States may have. Nor is it important 
to the decree to be entered in this case that there may be unappro- 
priated water to which the United States may in the future assert 
rights through the machinery of state law or otherwise. P. 611. 

Assuming arguendo that the United States did own all of the 
unappropriated water, the appropriations under state law were 
made to the individual landowners pursuant to the procedure which 
Congress provided in the Reclamation Act, and the rights so ac- 
quired are as definite and complete as if they were obtained by direct 
cession from the federal government. P. 615. 

. Allocation of the water rights here in question to the States, who 
represent their citizens parens patriae in this proceeding, in no wise 
interferes with the ownership and operation by the United States 
of its storage and power plants, works, and facilities. P. 616. 


. The difficulties of drafting and enforcing a decree apportioning the 


water of the river among the claimant States—where efforts at 
settlement have failed; a genuine controversy exists; and the grav- 
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ity and importance of the case are apparent—do not justify refusal 
by this Court to perform the important function entrusted to it by 
the Constitution. P. 616. 
. Equitable apportionment among appropriation States does not 
require a literal application of the priority rule. P. 618. 

Although priority of appropriation is the guiding principle, other 
relevant factors include: physical and climatie conditions; the 
consumptive use of water in the several sections of the river; the 
character and rate of return flows; the extent of established uses; 
the availability of storage water; the practical effect of wasteful 
uses on downstream areas; the damage to upstream areas as com- 
pared to the benefits to downstream areas if a limitation is imposed 
on the former. 

8. The decree of equitable apportionment to be entered in this case 
must deal with conditions as they exist at present and must be 
based on the dependable flow of the river which is not greater than 
the average condition which has prevailed since 1930. P. 620. 

9. The decree of equitable apportionment which is entered apportions 
the natural flow of the river among the three States to the Tri-State 
Dam in Nebraska but not below it. Pp. 621, 654. 

10. The United States is not given a separate allocation of water, 
since the water rights appropriated by the Secretary of the Interior 
were adjudicated to be in the individual landowners and since the 
United States as an appropriator of storage water is represented by 
the State of Wyoming. P. 629. 

11. Storage water is not included in the apportionment, although it 
is taken into account in determining each State’s equitable share of 
the natural flow. P. 639. 

12. The Court retains jurisdiction of the suit for the purpose of any 
order, direction, or modification of the deeree, or any supplementary 
decree, that may at any time be deemed proper in relation to the 
subject matter of che controversy. P. 655. 


“J 


Britt IN EQuITy by Nebraska against Wyoming (in 
which Colorado was impleaded as a defendant and the 
United States was granted leave to intervene) seeking an 
equitable apportionment of the water of the North Platte 
River and an injunction restraining alleged wrongful 
diversions. 


Mr. Paul F. Good, with whom Walter R. Johnson, At- 
torney General of Nebraska, and John L. Riddell, Assist- 











NEBRASKA v. WYOMING. 591 


589 Opinion of the Court. 


ant Attorney General, were on the brief, for the State of 
Nebraska, complainant. 


Mr. W.J.Wehrli, with whom Louis J. O’Marr, Attorney 
General of Wyoming, was on the brief, for the State of 
Wyoming, defendant. 


Mr. Jean S. Breitenstein, with whom H. Lawrence 
Hinkley, Attorney General of Colorado, Messrs. George J. 
Bailey, Thomas J. Warren, Gail L. Ireland and Clifford 
H. Stone were on the brief, for the State of Colorado, 
impleaded defendant. 


Mr. Frederic L. Kirgis, with whom Solicitor General 
Fahy, Messrs. J. Edward Williams, Walter H. Williams 
and William J. Burke were on the brief, for the United 
States, intervenor. 


A brief was filed on behalf of the States of Arizona, 
California, Idaho, Kansas, Nevada, New Mexico, North 
Dakota, Oregon, South Dakota, Texas, Utah and Vermont, 
as amici curiae. 


Mr. Justice Dovuctas delivered the opinion of ‘the 
Court. 

Nebraska brought this suit in 1934 against Wyoming, 
invoking our original jurisdiction under Article III, § 2 of 
the Constitution. 293 U.S. 523. Colorado was impleaded 
as a defendant. 296 U.S. 553. The United States was 
granted leave to intervene. 304 U.S. 545. Issues were 
joined. A Special Master, Honorable Michael J. Doherty, 
was appointed and hearings were held before him. The 
matter is before us on exceptions to his report. 


I 


The controversy pertains to the use for irrigation pur- 
poses of the water of the North Platte River, a non-navi- 
gable stream. Nebraska alleged that Wyoming and Colo- 
rado by diversions of water from the river for irrigation 
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purposes were violating the rule of priority of appropria- 
tion in force in the three States and depriving Nebraska of 
water to which she was equitably entitled. The prayer 
was for a determination of the equitable share of each 
State in the water and of the priorities of all appropriations 
in both States, and for an injunction restraining the alleged 
wrongful diversions. Wyoming denied the diversion or 
use of any water to which Nebraska was equitably entitled 
but joined in the prayer of Nebraska for an equitable ap- 
portionment. Colorado filed an answer, together with a 
cross-bill against Nebraska and Wyoming, which denied 
any use or threatened use of the water of the North Platte 
beyond her equitable share, and prayed for an equitable 
apportionment between the three States, excepting only 
the tributary waters of the South Platte and Laramie 
rivers... At the conclusion of Nebraska’s case and again 
after all the evidence was in, Colorado moved to dismiss the 
suit on the ground that the evidence was insufficient to 
sustain any judgment in favor of, or against, any party. 
Colorado argues here that there should be no affirmative 
relief against her and that she should be dismissed from 
the case. 

The North Platte River rises in Northern Colorado in 
the mountainous region known as North Park.’ It pro- 


‘The waters of the South Platte and the Laramie were previously 
apportioned—the former between Colorado and Nebraska by com- 
pact (44 Stat. 195), the latter between Colorado and Wyoming by 
decree. Wyoming v. Colorado, 259 U. 8. 496. Those apportionments 
are in no way affected by the decree in this case. 

2 Approximate length of the North Platte: 


SED sdcbdbKnencbenccceesecececudnees 70 miles 
ee ee 435 miles 
Nebraska (to North Platte)............... 180 miles 
Drainage area of the North Platte, exclusive of the Laramie River: 
CEE Sdidcutedinsenacenanees 1,630sq.mi. 6% 
Wy acd revs sccensecnscees 17,540 sq.mi. 63% 
Ss ctitinicweddendenenns 8,730sq.mi. 31% 


PE butatkbanennseveessnete 27, 900 sq. mi. 
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ceeds in a northerly direction on the east side of the Con- 
tinental Divide, enters Wyoming west of Cheyenne, and 
continues in a northerly direction to the vicinity of Casper. 
There it turns east across the Great Plains and proceeds 
easterly and southerly into and across Nebraska. About 
40 miles west of the Nebraska line it is joined by the Lara- 
mie River. At North Platte, Nebraska, it is joined by 
the South Platte, forming the Platte River. It empties 
into the Missouri River at Plattsmouth, near the western 
border of Iowa. In North Park it is a rapid mountain 
stream. In eastern Wyoming it gradually broadens out, 
losing velocity. In western and central Nebraska its chan- 
nel ranges from 3,000 to 6,000 feet; it frequently divides 
into small channels; and in times of low water is lost in 
the deep sands of its bed. Here it is sometimes charac- 
terized as a river “two miles wide and one inch deep.” 
There are six natural sections of the river basin: (1) 
North Park, Colorado, or more accurately Jackson 
County; (2) Colorado-Wyoming line to the Pathfinder 
Reservoir located between Rawlins and Casper, Wyo- 
ming; (3) Pathfinder Reservoir to Whalen, Wyoming, 
which is 42 miles from the Nebraska line; (4) Whalen, 
Wyoming to the Tri-State Dam in Nebraska near the 
Wyoming-Nebraska line; (5) Tri-State Dam to the 
Kingsley Reservoir, west of Keystone, Nebraska; (6) 
Kingsley Reservoir to Grand Island, Nebraska.’ 


3 The average annual contributions from 1895 to 1939 to the water 
of the North Platte were computed by the Special Master as follows: 


SRE s.bccnncancatadcanene 635, 100 acre feet 
Wyoming state line to Pathfinder. . 1,059,240 acre feet 
Pathfinder to Whalen........... 390, 000 acre feet 
Whalen to Tri-State Dam........ 281,940 acre feet 
Tri-State Dam to Kingsley....... 1,027,890 acre feet 
Kingsley to Grand Island......... 308, 200 acre feet 
By States the contributions were as follows: 
BD ted ake waka 819, 220 acre feet 21% 
. EE pene 1, 731,600 acre feet 45% 


PE 50 cckswenneces 1,336,090 acre feet 34% 
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The river basin in Colorado and Wyoming is arid, irri- 
gation being generally indispensable to agriculture. West- 
ern Nebraska is partly arid and partly semi-arid. Irriga- 
tion is indispensable to the kind of agriculture established 
there. Middle Nebraska is sub-humid. Some crops can 
be raised without irrigation. But the lack of irrigation 
would seriously limit diversification. Eastern Nebraska, 
beginning at Grand Island, is sufficiently humid so as not 
to justify irrigation. 

Irrigation in the river basin began about 1865, when 
some projects were started in eastern Wyoming and west- 
ern Nebraska. Between 1880 and 1890 irrigation began on 
a large scale. Until 1909 storage of water was negligible, 
irrigation being effected by direct diversions and use. 
Prior to 1909 the development in Colorado and Wyo- 
ming was relatively more rapid than in Nebraska. Since 
1910 the acreage under irrigation in Colorado increased 
about 14 per cent, that of Wyoming 31 per cent, and that 
of Nebraska about 100 per cent.‘ The large increase in 
Nebraska is mainly attributable to the use of storage 
water from the Pathfinder Reservoir.° 

The Pathfinder Reservoir is part of the “North Platte 
Project” which followed the adoption by Congress in 1902 
of the Reclamation Act. 32 Stat. 388. Pathfinder was 
completed in 1913. It has a capacity of 1,045,000 acre 

















4 _ _ rn —_ 
Colorado Wuoming | Nebraska* Total 
i icssccubcbnesmitendiiitanitintied 200 | 11, 000 = 11, 200 
Bh. osdunnddsmenisimedsidadneaaianindl 44, 500 86, 000 15, 300 145, 800 
NEE EE. 83, 500 | 169, 100 105, 690 358, 290 
RE EAT ee 113, 500 224, -00 192, 150 530, 150 
A sk ee 129, 140 265,375 | 306, 930 701, 445 
ee: 130, 540 | 307,105 | 371, 300 808, 945 
GIR. co nnrcerctinenncnsenorscoesowene 131,810 | 325,720 | 383, 355 840, 885 





*Not including about 65,000 acres now irrigated from the Platte River between 
North Platte and Kearney, Neb. 


5 Of the 174,650 acre increase since 1910, 104,000 acres are North 
Platte Project lands. 
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feet, which is 79 per cent of the average annual run-off of 
the North Platte River at that point. This project in- 
cludes an auxiliary channel reservoir called Guernsey, lo- 
cated above Whalen, Wyoming. Its capacity is 50,870 
acre feet. The project also includes two small reservoirs 
in Nebraska—Lake Alice and Lake Minatare—having a 
capacity of 11,400 and 67,000 acre feet respectively. 
There are two main supply canals—Interstate and Fort 
Laramie—which take out from the North Platte at the 
Whalen diversion dam. The Interstate canal runs on the 
north side and the Fort Laramie on the south side of the 
river. Both extend far into Nebraska. Northport—a 
third canal—is located wholly in Nebraska. These canals 
and their laterals extend over 1,600 miles. The project 
also includes a drainage system and two hydroelectric 
power plants. The United States contracted with land- 
owners or irrigation districts for use of the water—selling 
it, as contemplated by the Reclamation Act, so as to re- 
coup the cost of the project which was about $19,000,000. 
It also entered into so-called Warren Act contracts pur- 
suant to the Act known by that name (36 Stat. 925) 
which authorized the Secretary of the Interior to contract 
for the storage and delivery of any surplus water conserved 
by any reclamation project in excess of the requirements 
of the project. 

We have mentioned the Interstate, Ft. Laramie, and 
Northport canals which are part of the North Platte Proj- 
ect, the first two of which take out at the Whalen diversion 
dam. About a mile east of the Wyoming-Nebraska line 
is the Tri-State Dam. Just above that dam in Nebraska 
are the headgates of three large Nebraska canals—Tri- 
State, Gering, and Northport. Water for the Northport 
is diverted through the Tri-State headgate, Northport 
physically being an extension of the Tri-State canal. An- 
other Nebraska canal is the Ramshorn which also receives 
its supply through Tri-State. Just above the state line is 
the headgate of the Mitchell canal serving Nebraska land. 
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While these five canals are commonly referred to as the 
Nebraska State Line Canals, this opinion generally uses 
the term as excluding Northport which, as we have said, 
is a North Platte Project canal. There are also nine 
Wyoming private canals diverting below Whalen. One of 
these, French Canal, serves lands in both Wyoming and 
Nebraska. The section of the river from Whalen to the 
Tri-State Dam is the pivotal section of the entire river. 
In this short stretch of 40-odd miles is concentrated a 
demand for water as great as in the entire preceding 415 
miles apart from the Kendrick project to which we will 
refer. We will return to a consideration of the problems 
of this pivotal section shortly. 

The North Platte Project has greatly increased the water 
resources of the river available for irrigation. Unused and 
wasted water are stored and held over from one season 
to another. Moreover, the storage water has affected the 
water tables through saturation of the subsoil. This has 
increased the return flows available for rediversion and 
irrigation. The Special Master found that due largely to 
the influence of the North Platte Project and the applica- 
tion of storage water to lands in eastern Wyoming and 
western Nebraska the return flows increased from a neg- 
ligible quantity in 1911 to 700,000 acre feet in 1927. While 
that amount sharply declined during the drought begin- 
ning in 1931, it still is substantial. Thus from 1931-1936 
it amounted to 54,300 acre feet in the Whalen-Tri-State 
Dam section. And as we have already said, the great and 
disproportionate increase in acreage irrigated in Nebraska 
since 1910 as compared with the increase in Colorado and 
Wyoming is largely attributable to the North Platte Proj- 
ect. While the North Platte Project has increased the 
water resources, it has complicated the problem of water 
administration in Wyoming and Nebraska. It has neces- 
sitated a segregation of storage and natural flow. The 
storage plants and diversion works are in Wyoming, al- 
though much of the beneficial use is in Nebraska. Appro- 
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priators in Nebraska are dependent on regulation and 
control in Wyoming. 

There is a second large federal irrigation project in 
Wyoming known as the Kendrick project, the estimated 
cost of which is over $19,000,000. Its primary purpose is 
the irrigation of some 66,000 acres north and west of Cas- 
per, Wyoming. The first unit, capable of serving 35,000 
acres, was completed in 1940. Due to the lack of water 
supply it has not yet been put into operation. The second 
unit is under construction. The storage facilities are com- 
pleted. They consist of two channel reservoirs—the 
Seminoe, thirty miles above Pathfinder, with a capacity 
of 1,026,400 acre feet; the Alcova, thirteen miles below 
Pathfinder, with a capacity of 190,500 acre feet. Casper 
Canal will divert the water at Alcova and serve the lands 
of the project. 

The combined storage capacity of the reservoirs of these 
two federal projects—Kendrick and North Platte—is 
2,313,270 acre feet which, as the Special Master found, is 
175 per cent of the long-time average annual run-off of 
the river at Pathfinder. 

There are also two projects in Nebraska—Sutherland, 
with a capacity of 175,000 acre feet, and Tri-County, with 
a capacity of 2,000,000 acre feet. The latter is expected 
to bring under irrigation an additional 205,000 acres in 
Nebraska. Including that acreage but excluding the 
60,000 acres expected to be irrigated in Wyoming under 
the Kendrick project, the Special Master found that the 
acreages under irrigation in the three States would be 
approximately as follows: 





ins sc:n.0'b ood bnibkanesieaaamies 131,800 acres (12%) 
it vcnuehedeihanhennnheus 325,720 “ (29%) 
PP sssekecsdascadaneseesees 653,355 “ (59%) 

M6 ss 6bseeneaadoursenebeunkee 1, 110, 875 (100% ) 


Prior to the time when the North Platte project went 
into operation there was a serious shortage of water for 
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irrigation in western Nebraska and to some extent in 
eastern Wyoming. Many irrigation enterprises were 
closed. After the North Platte Project had been in oper- 
ation for awhile most of the projects which had been 
abandoned were reopened. From then until 1931 the 
supply was reasonably adequate for most of the canals. 
But the year 1931 started the driest cycle or swing in the 
North Platte and Platte River valleys of which there is 
any record. The annual flow at Pathfinder ° had always 
fluctuated widely." The average flow for the 37 years 
commencing in 1904 was 1,315,900 acre feet, the max- 
imum was 2,399,400 in 1917, the minimum was 382,200 
in 1934. But a critical condition arose in 1931 with the 
advent of the dry cycle. The flow for each of the years 
between 1931 and 1940 as compared with the mean of 
the flow for the 37-year period ending in 1940 was as 
follows: 


ee 55 per cent 1936..........06. 81 per cent 
BEe se eccvencess 356 per comt BBB. . cc cccccsccs S7 per cent 
FOES. ccccccccvees 89 per cent 1938............. 103 per cent 
BESS. cccccvcscees 30 per cent 1939............. 54 per cent 
BRED. cc cscvesesas S4 percent 1040...........-. 44 per cent 





6 Which the Special Master found to be the best single index on the 
river due to the fact that the main accretions of Colorado and Wyoming 
are already in the river and the natural flow is not appreciably dis- 
torted by storage releases as it is below Pathfinder. 





























oo 
Year Acre Feet Year Acre Feet Year Acre Feet 
1904_- ..---| 1, 262,000 1917 a 2, 399, 400 7a 1, 072, 800 
05_. ..| 1, 159, 400 ee 1, 486, 100 SPA SES 706, 300 
06 ..| 1,351, 000 eee 859, 700 See 1, 506, 600 
07. ..---| 1,851, 100 Sa 1, 870, 100 Se 1, 149, 500 
08_- éined 918, 600 eee 34 hemenetl 382, 200 
09_- . .| 2,381, 800 ae 1, 148, 200 696, 200 
1910_- er 918, 100 Se 1, 500, 800 ees : 1, 045, 600 
11. ‘i 1, 123, 400 3. ...........3 LGR Oe SES 1, 130, 600 
12 — 1, 820, 500 25-- nadiinind 1, 244, 700 _ See 1, 334, 900 
13 _....] 1, 265, 000 i ecisinsivlides 1, 776, 500 ae _...| 698, 200 
or ..| 1, 550, 900 . _.| 1,456, 200 ae 569, 800 
900, 200 _..| 1,725, 400 
16............} 1, 253, 400 —— Eee _.| 1, 902, 700 
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Since 1930 only one year equalled the mean of the 1904 
to 1930 period. Previous droughts had not exceeded two 
or three years. The present cycle has persisted for 13 
years. 

The commencement of this dry cycle plus the initiation 
of the Kendrick project precipitated the present contro- 
versy. Nebraska rests her case essentially on evidence of 
shortage and of misappropriation of water by the upper 
States since 1930 and of threats of more serious shortage 
and diversions in the future. 


II 


The equitable apportionment which Nebraska seeks is 
based on the principle of priority of appropriation applied 
interstate. Colorado and Wyoming have the rule of 
priority of appropriation as distinguished from the rule 
of riparian rights. Colo. Constitution, Art. XVI, §§ 5, 6; 
Farmers’ High Line Canal Co. v. Southworth, 13 Colo. 
111, 21 P. 1028; Sternberger v. Seaton Co., 45 Colo. 401, 
102 P. 168; Wyo. Constitution, Art. VIII, § 3; Wyo. Rev. 
Stat. 1931, $$ 122-401, 122-418, 122-419; Moyer v. Pres- 
ton, 6 Wyo. 308, 44 P. 845. And see the discussion of the 
problem in Wyoming v. Colorado, 259 U. 8S. 419, 459. 
Nebraska on the other hand was originally a riparian doc- 
trine State. See Meng v. Coffee, 67 Neb. 500, 93 N. W. 
713. But when the more arid sections of the State were 
settled and the need for irrigation increased, legislation 
was enacted adopting the appropriation principle. See 
Neb. L. 1889, ch. 68; L. 1895, ch. 69. That principle was 
recognized in the constitution which Nebraska adopted 
in 1920. See Article XV, §§ 4, 5, and 6. The adoption of 
the rule of appropriation did not extinguish riparian rights 
which had previously vested. See Clark v. Cambridge & 
Arapahoe Co., 45 Neb. 798, 64 N. W. 239; Crawford Co. 
v. Hathaway, 60-Neb. 754, 84 N. W. 271, 61 Neb. 317, 85 
N. W. 303, 67 Neb. 325, 93 N. W. 781; Osterman v. Central 


664818 16 42 
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Nebraska District, 131 Neb. 356, 268 N. W. 334. But 
riparian rights may be condemned in favor of appropri- 
ators; and violation of riparian rights by appropriators 
will not be enjoined, only compensation or damages being 
awarded. Cline v. Stock, 71 Neb. 79, 102 N. W. 265; 
McCook Irrigation Co. v. Crews, 70 Neb. 115, 102 N. W. 
249. In that sense riparian rights are considered inferior 
to rights of appropriators. More important, the rights 
asserted by Nebraska in this suit are based wholly on ap- 
propriations which have been obtained and recognized 
under Nebraska law. The appropriation system is dom- 
inant in the regions of Nebraska which are involved in 
the present litigation. Hence we, like the Special Master, 
treat the case as one involving appropriation rights not 
only in Colorado and Wyoming but in Nebraska as well. 


North Park. There are at present in the North Park 
area in Colorado (Jackson County) 131,800 acres irri- 
gated. The climate is arid. The sole industry is cattle 
raising, the only crops being native hay and pasturage. 
The growing season is short. While the diversions are 
high per acre (about 41% acre feet) the return flows are 
large, making the average consumptive use * rate only .74 
acre foot per acre. The 131,800 acres of irrigated land 
consume 98,572 acre feet annually, including reservoir 
evaporation. Exportations from the basin are expected 
to average 6,000 acre feet, making the total annual deple- 
tion 104,540 acre feet. Though Colorado claimed that 
an additional 100,000 acres in North Park was susceptible 
of irrigation, the Special Master found that there are only 
about 34,000 acres of additional land that could be brought 
under irrigation; 30,390 of those acres are irrigable from 
constructed ditch systems having water rights. Those 
projects, however, are not completed; they are indeed 
projects for the indefinite future. In addition to these 


’ Consumptive use represents the difference between water diverted 
and water which returns to the stream after use for irrigation. 
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projects in North Park, Colorado also has proposed that 
large quantities of water from the river be exported from 
the basin into other rivers. 

There have been out-of-priority diversions in Colorado 
and Wyoming above Pathfinder in relation to the priori- 
ties and needs of Nebraska users. Their full extent is not 
known. But as respects Pathfinder, the Special Master 
estimated that Colorado appropriators junior to Path- 
finder consume about 30,000 acre feet a year. Since Path- 
finder after 1930 has never been filled and has always been 
in need of water for storage, those Colorado junior diver- 
sions may be said to have violated the Pathfinder priority. 
The claims of Colorado to additional demands were con- 
strued by the Special Master as a threat of further deple- 
tion of the river within North Park. He found that there 
was no surplus in the supply and that any material in- 
crease in diversions in Colorado would be in violation of 
established priorities, notably Pathfinder. 

Colorado Line to Pathfinder Reservoir. In the region 
between the Colorado-Wyoming line and Pathfinder ap- 
propriation rights cover about 272,000 acres, 149,400 of 
which are irrigated. But of those only 9,400 acres are 
irrigated from the main stream, the balance being irri- 
gated from tributaries. The consumptive use rate is about 
1 acre foot per acre. Over two-thirds of the volume of 
diversions (main stream and tributaries) and 88 per cent 
from the main stream are senior to the North Platte 
Project. They are in the main junior to the State Line 
Canals in Nebraska. Those projects junior to Pathfinder 
have been operated since 1930 in violation of its priority. 
The Special Master found that there is no present pros- 
pect of any large expansion of irrigation in this area, 
though five additional projects have been contemplated, 
some of them being partially constructed. The accretions 
to the river from tributaries in this section are very large— 
about 790,240 acre feet net. Land consumption is 16 per 
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cent of the net accretions, while that of rights junior to 
Pathfinder is about 5.6 per cent of the net. 

North Platte Project. The priority of Pathfinder is 
December 6, 1904 and of Guernsey April 20, 1923. Be- 
tween Pathfinder and the Nebraska state line there are 
32 canals on the main river which have priorities senior 
to Pathfinder. The State Line Canals in Nebraska also 
are senior to Pathfinder. And Guernsey is junior to all 
canals below it down to the Nebraska line. The percent- 
age of rights in each section senior and junior to the North 
Platte Project are as follows: 


Per- Per- 

centage centage 

Senior Junior 

I, inti ene ten Kaen indie we wlieie ates 67 33 

Colorado State Line to Pathfinder Reservoir.......... 88 12 

Pathfinder Reservoir to Whalen. ...............0e008. 52 48 
Whalen to Nebraska State Line (Wyoming private 

ED niccenenédencarnihtesnnedtbabhteseneese’ 91 9 

Nebraska State Lime Canals. ........cccccccccccccess 100 0 


Under Wyoming law reservoirs in storing water must ob- 
serve the priority of all senior Wyoming canals below them 
on the main river. 

Kendrick Project. Seminoe Reservoir has a priority of 
December 1, 1931; Casper Canal, July 27, 1934 (natural 
flow); Aleova Reservoir, April 25, 1936. Apart from 
minor exceptions Seminoe is junior to every appropriator 
from Aleova to the Tri-State Dam. The project is ex- 
pected to operate chiefly on storage water. In its early 
stages its water requirements will be heavier than they 
will be later, due to ground absorption and storage. 
When the project has been in operation a while, the de- 
pletion during the irrigation season will be about 122,000 
acre feet, except as water stored in non-irrigation season 
is used. The Special Master found, however, that without 
violating the Pathfinder priority, the Kendrick project 
could have stored no water since 1930 and can store none 
in the future if present conditions continue. He also 
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found that under the average conditions which prevailed 
from 1895 to 1939 water could be conserved by Seminoe 
and Alcova without violation of the priorities between 
Pathfinder and Tri-State Dam and in sufficient quantities 
to supply Kendrick and to leave considerable return flow 
to the river in the irrigation season. There are in the 
first unit of the project two sump areas into which return 
water will flow and from which the United States has con- 
structed drainage ditches so as to return the water to the 
river. On the uncompleted unit three sump areas are 
planned. These are designed to return to the river water 
which otherwise would be lost. 


Pathfinder to Whalen. The total land irrigated in this 
section is in excess of 55,000 acres, of which about 14,000 
acres are supplied from the main river. Alfalfa, sugar 
beets, potatoes, and grains are the principal irrigated 
crops. There are 60 canals taking out of the main river 
with priorities ranging from 1887 to 1937. In terms of 
acreage about 48 per cent of the rights on the river in this 
section are junior to the North Platte Project. All ex- 
cept one are junior to the Tri-State canal and most of 
them are junior to the other Nebraska State Line Canals. 
The irrigation projects on the river average not over 160 
acres. The consumptive use rate is about 1.1 acre feet per 
acre. The diversion rate of 2.5 acre feet per acre is deemed 
adequate. But during the 1931-1940 period the average 
seasonal diversion rate for the section was only 2 acre 
feet, since in low stages of flow some of the ditches are 
unable to divert any water. But at the rate of 2.5 acre 
feet the total seasonal headgate diversion for the 14,000 
acres is 35,000 acre feet of which 18,200 acre feet would be 
returned to the river. Of that return all but 15 per cent 
(2,730 acre feet) would occur during the irrigation sea- 
son. The tributary inflow is greater than river depletion 
due to irrigations and other losses. The average annual 
net gain from 1931-1940 was 64,200 acre feet. During 
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the 1931-1940 period, the maximum seasonal average con- 
sumption out-of-priority in relation to the Nebraska State 
Line Canals was found by the Special Master to be 5,400 
acre feet. With probable minor exceptions there are no 
further possibilities for irrigation developments in this 
section. 

Whalen to Tri-State Dam. As we have said, this is the 
pivotal section of the river around which the central 
problems of this case turn. Apart from the Kendrick 
project, the demand for water is as great in this short sec- 
tion of the river as in the entire preceding 415 miles from 
North Park to Whalen. The lands irrigated from the river 
in this section total 326,000 acres as compared with 
339,200 acres in the upper valley—main river and tribu- 
taries. The consumptive use on this 326,000 acres far 
exceeds that of the upper sections combined. We have 
mentioned the various canals which take out from the river 
in this section. The Special Master found their annual 
requirements to be 1,072,514 acre feet. The total net 
seasonal requirement of all the canals diverting in this 
section was found to be 1,027,000 acre feet. In the ten- 
year period from 1931 to 1940 this net seasonal require- 
ment of 1,027,000 acre feet largely exceeded the supply in 
three years and was less than the supply in seven years.’ 
In those seven years the seasonal flows passing the Tri- 
State Dam were far less than the excesses, indicating as the 
Special Master concluded that canal diversions in the 
section were greater than the requirements. He pointed 
out that if the diversions during the period had been re- 


® The excess or deficiency for each of those years is indicated by the 
following: 


en +113,300 1936......... + 5,480 
 acenaar +352,500 1937......... +225, 350 
aaa +465,100 1988......... +143, 150 
1984.......... —515,400 1939......... + 66,050 


BSSS on ccscces —157,000 1940......... —382, 080 
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stricted to the determined requirements and if the excess 
had been held in storage in the upper reservoirs and re- 
leased indiscriminately to all canals as needed, irrespective 
of storage rights, any surplus water would have been con- 
served and would not have passed Tri-State. He esti- 
mated that under that method of operation the total 
supply (excluding any supply for Kendrick) would have 
been approximately sufficient for the section. 

But on the basis of the 1931-1940 supply the seasonal 
requirement of 1,027,000 acre feet cannot be met by 
natural flow alone and without storage water. The 
Special Master roughly estimated the deficiency of natural 
flow as follows for the period of 1931 to 1940: 


Deficiency 


Year of natural flow 3 
Th in ta0denddekbhanesehéadwenkneberses 552,952 acre feet 
BOs oc cccncesecevessesvccccesnnsesionses 305,000“ 
FOES. oe cccccvcescccevesssssccesovesesens 251,980 “ “ 
WDGA, 0 cccccccccccccccccccccccccccescese 841,488 “ “ 
BOGS. . we rcccccccccccccccscccosvcceceses 666,058 “ “ 
BOBS... cc nscccccccccccvcccesssccsvcecese 495,737 “ “ 
BOGS . cc ccccncccccccccescccesceccsesececs 489,975 “ “ 
BOGS... nncccccccccccccccccccescesececess 501,991 “ “ 
BOGD. .ccccccccccccccccccccesccescceseees 450,908 “ “ 
BOD... vcccvcccsscccececsceccsecssccoses 751,244 “ “ 


1“Natural flow,” as used by the Special Master and as used in this 
opinion, means all water in the stream except that which comes from 
storage water releases. 


On that basis the average seasonal supply of natural 
flow available in this section was only 48 per cent of the 
total requirement. In 1933, the year of largest flow, it 
was only 75 per cent. In general the practice has been to 
allow storage right canals having early priorities to receive 
natural flow water on a priority basis, using storage water 
merely as a supplementary supply. In this area 90 per 
cent of the lands have both natural flow and storage 
rights.’° Seventy-eight per cent of the lands having stor- 


1° Of this 90 per cent, 6S per cent are project lands and 32 per cent 
have Warren Act contracts. 
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age rights are in Nebraska, 22 per cent in Wyoming. Of 
the lands having natural flow rights only 49 per cent are in 
Nebraska and 51 per cent in Wyoming. 

As respects priority, the canals (listed later in this 
opinion) fall into thirteen groups, seven in Wyoming and 
six in Nebraska. The earliest in priority are some canals 
in Wyoming, then some in Nebraska, then others in Wyo- 
ming and so on. 

The exceptional features of this section of the river were 
summarized by the Special Master as follows: 

“(1) the great concentration of demand in a short com- 
pact section, (2) the presence of water, both natural flow 
and storage, to which Nebraska users are entitled under 
Wyoming appropriations, (3) the total dependence of 
Nebraska State Line Canals and the North Platte project 
canals upon water originating in Wyoming and Colorado, 
(4) the joint use of canals to serve both Wyoming and 
Nebraska lands, (5) the location in Wyoming of the head 
gates and works which divert great volumes of water for 
Nebraska, (6) the distinctly interstate scope and char- 
acter of the water distribution without any real interstate 
administration.” 

The Special Master made a detailed study of the re- 
quirements of each canal in this section and the diver- 
sions of each during the 1931-1940 period. We need not 
recapitulate it. The nine Wyoming canals and the Tri- 
State canal fared well. A comparison of the average sea- 
sonal diversions with the seasonal requirements shows that 
they had an excess supply for the ten-year period—122 
per cent and 111 per cent respectively—the former having 
a deficiency in only one of the ten years, the latter a defi- 
ciency in three. For the rest of these canals it appears that 
the average seasonal diversions supplied from 78 per cent 
to 98 per cent of their seasonal requirements. The Ft. 
Laramie was short in eight of the ten years, Gering, Rams- 
horn and Northport in seven each. 
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Tri-State Dam to Bridgeport, Neb. Nebraska origi- 
nally claimed that any equitable distribution which was 
made should extend to all irrigated lands as far east as 
Grand Island, Neb. It is now conceded that the lands east 
of Bridgeport, Neb., which is some sixty miles from the 
Wyoming-Nebraska state line, can be reasonably satisfied 
out of local supplies. Hence we are not concerned in this 
case with that section. 

In the section west of Bridgeport, there are twelve ca- 
nals exclusive of the Ramshorn relevant to the present 
problem. Their requirements are 132,420 acre feet; their 
demand on the main river is 102,810 acre feet, the balance 
being obtained from interceptions of drains, return flows, 
and tributary streams. The Special Master concluded 
that local supplies even during the drought period were 
adequate to take care of the needs of these canals without 
calling upon up-river water. Some shortages occurred, 
caused for example by excessive use by some canals at the 
expense of others or by the withdrawal of water from the 
section to supply senior canals below. It would seem that 
the construction and operation of the Kingsley and Suth- 
erland Reservoirs would largely eliminate the latter con- 
dition. And water passing Tri-State Dam and usable in 
the Tri-State to Bridgeport section is substantial—the 
mean divertible flow for the irrigation season in the 1931- 
1940 period being 81,700 acre feet. Over half of this 
occurred in May and June; very little in August and 
September. 


Ill 


Motion to Dismiss. As we have noted, Colorado moves 
to dismiss the proceeding. She asserts that the pleadings 
and evidence both indicate that she has not injured nor 
presently threatens to injure any downstream water user. 
She emphasizes tthe large increase since 1910 in acreage 
under irrigation in Wyoming and Nebraska as compared 
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with the increase in Colorado. She asserts there is a sur- 
plus of water in the stream, as evidenced by the fact that 
during the recent drought or dry cycle the Kendrick Proj- 
ect in Wyoming and the Tri-County Project in Nebraska 
have been constructed, indicating that the sponsors con- 
sidered that the available water supply was not entirely 
used by existing projects. And she emphasizes that dur- 
ing the drought there was a divertible flow passing Tri- 
State Dam during the irrigation season. The. argument 
is that the case is not of such serious magnitude and the 
damage is not so fully and clearly proved as to warrant 
the intervention of this Court under our established prac- 
tice. Missouri v. Illinois, 200 U. 8. 496, 521; Colorado v. 
Kansas, 320 U.S. 383, 393-394. The argument is that the 
potential threat of injury, representing as it does only a 
possibility for the indefinite future, is no basis for a decree 
in an interstate suit since we cannot issue declaratory de- 
crees. Arizona v. California, 283 U.S. 423, 462-464, and 
cases cited. 

We fully recognize those principles. But they do not 
stand in the way of an entry of a decree in this case. 

The evidence supports the finding of the Special Master 
that the dependable natural flow of the river during the 
irrigation season has long been over-appropriated. A gen- 
uine controversy exists. The States have not been able 
to settle their differences by compact. The areas involved 
are arid or semi-arid. Water in dependable amounts is 
essential to the maintenance of the vast agricultural en- 
terprises established on the various sections of the river. 
The dry cycle which has continued over a decade has pre- 
cipitated a clash of interests which between sovereign 
powers could be traditionally settled only by diplomacy 
or war. The original jurisdiction of this Court is one of 
the alternative methods provided by the Framers of our 
Constitution. Missouri v. Jllinois, 180 U. S. 208, 241; 
Georgia v. Tennessee Copper Co., 206 U. 8. 230, 237. The 
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Kendrick Project plainly is an existing threat to senior 
appropriators downstream. As we have noted, it is junior 
to practically every appropriation on the river between 
Aleova and the Tri-State Dam. Since 1930 there would 
have been no water for it if it were operated on a priority 
basis. And in view of the general position taken by Wyo- 
ming with respect to Nebraska priorities, it cannot be as- 
sumed that the Kendrick Project would be regulated for 
the benefit of senior appropriators in Nebraska. Neither 
Wyoming nor Colorado has ever recognized any extension 
of priorities across state lines. They have never limited 
or regulated diversions by their appropriators in subordi- 
nation to the senior appropriators of a downstream State. 
Out-of-priority diversions by Colorado have had an ad- 
verse effect downstream. We do not know their full ex- 
tent; but we do know that Colorado appropriators junior 
to Pathfinder consume about 30,000 acre feet a year and 
that Pathfinder has never been filled since 1930 and has 
always been in need of water. This alone negatives the 
absence of present injury. The fact that on the average 
there is some water passing Tri-State Dam unused is no 
answer. While over half of that excess amount occurred 
in May and June, there was comparatively little in Au- 
gust and September. Moreover, we are dealing here with 
the problems of natural flow. The critical condition of the 
supply of the natural flow during 1931-1940 in the Whalen 
to Tri-State Dam section is obvious. The claim of Col- 
orado to additional demands may not be disregarded. 
The fact that Colorado’s proposed projects are not planned 
for the immediate future is not conclusive in view of the 
present over-appropriation of natural flow. The addi- 
tional demands on the river which those projects involve 
constitute a threat of further depletion. Colorado in her 
argument here asserts that “if Jackson County is to main- 
tain its livestock industry to the same extent as it has in 
the past it will have to develop this additional summer 
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pasture and it cannot do this without increasing its irri- 
gated acreage.” 

What we have then is a situation where three States 
assert against a river, whose dependable natural flow dur- 
ing the irrigation season has long been over-appropriated, 
claims based not only on present uses but on projected 
additional uses as well. The various statistics with which 
the record abounds are inconclusive in showing the exist- 
ence or extent of actual damage to Nebraska: But we 
know that deprivation of water in arid or semi-arid regions 
cannot help but be injurious. That was the basis for the 
apportionment of water made by the Court in Wyoming 
v. Colorado, supra. There the only showing of injury or 
threat of injury was the inadequacy of the supply of water 
to meet all appropriative rights. As much if not more 
is shown here. If this were an equity suit to enjoin threat- 
ened injury, the showing made by Nebraska might pos- 
sibly be insufficient. But Wyoming v. Colorado, supra, 
indicates that where the claims to the water of a river 
exceed the supply a controversy exists appropriate for 
judicial determination. If there were a surplus of unap- 
propriated water, different considerations would be ap- 
plicable. Cf. Arizona v. California, 298 U. 8. 558. But 
where there is not enough water in the river to satisfy 
the claims asserted against it, the situation is not basically 
different from that where two or more persons claim the 
right to the same parcel of land. The present claimants 
being States, we think the clash of interests to be of that 
character and dignity which makes the controversy a 
justiciable one under our original jurisdiction. 

Colorado v. Kansas, supra, is not opposed to this view. 
That case turned on its special facts. It is true that an 
apportionment of the water of an interstate river was 
denied in that case. But the downstream State (Kansas) 
did not sustain the burden of showing that since the earlier 
litigation between the States (see Kansas v. Colorado, 
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206 U.S. 46), there had been a material increase in the 
depletion of the river by Colorado. Improvements based 
upon irrigation had been made by Colorado while Kansas 
stood by for over twenty years without protest. We held 
that in those circumstances a plain showing was necessary 
of increased depletion and substantial injury to warrant 
a decree which would disrupt the economy of the up- 
stream State built around irrigation. Moreover, we made 
clear (320 U.S. p. 392, note 2) that we were not dealing 
there with a case like Wyoming v. Colorado, supra, where 
the doctrine of appropriation applied in each of the States 
which were parties to the suit and where there was not 
sufficient water to meet all the present and prospective 
needs. 
Colorado’s motion to dismiss is accordingly denied. 


IV 


Claim of United States to Unappropriated Water. The 
United States claims that it owns all the unappropriated 
water in the river. It argues that it owned the then un- 
appropriated water at the time it acquired water rights 
by appropriation for the North Platte Project and the 
Kendrick Project. Its basic rights are therefore said to 
derive not from appropriation but from its underlying 
ownership which entitles it to an apportionment in this 
suit free from state control. The argument is that the 
United States acquired the original ownership of all rights 
in the water as well as the lands in the North Platte basin 
by cessions from France, Spain and Mexico in 1803, 1819, 
and 1848, and by agreement with Texas in 1850. It says 
it still owns those rights in water to whatever extent it 
has not disposed of them. An extensive review of federal 
water legislation applicable to the Platte River basin is 
made beginning with the Act of July 26, 1866, 14 Stat. 251, 
the Act of July’9, 1870, 16 Stat. 217 and including the 
Desert Land Law (Act of March 3, 1877, 19 Stat. 377) 
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and the Reclamation Act of June 17, 1902, 32 Stat. 388. 
But we do not stop to determine what rights to unappro- 
priated water of the river the United States may have. 
For the water rights on which the North Platte Project 
and the Kendrick Project rest have been obtained in com- 
pliance with state law. Whether they might have been 
obtained by federal reservation is not important. Nor, 
as we shall see, is it important to the decree to be entered 
in this case that there may be unappropriated water to 
which the United States may in the future assert rights 
through the machinery of state law or otherwise. 

The Desert Land Act “effected a severance of all waters 
upon the public domain, not theretofore appropriated, 
from the land itself.” California Oregon Power Co. v. 
Beaver Portland Cement Co., 295 U. 8. 142, 158. It ex- 
tended the right of appropriation to any declarant who 
reclaimed desert land and provided: “all surplus water 
over and above such actual appropriation and use, to- 
gether with the water of all, lakes, rivers and other sources 
of water supply upon the public lands and not navigable, 
shall remain and be held free for the appropriation and use 
of the public for irrigation, mining and manufacturing 
purposes subject to existing rights.” See Jckes v. Foz, 
300 U.S. 82, 95; Brush v. Commissioner, 300 U.S. 352, 
367. 

Sec. 8 of the Reclamation Act provided: “That nothing 
in this Act shall be construed as affecting or intended to 
affect or to in any way interfere with the laws of any State 
or Territory relating to the control, appropriation, use, or 
distribution of water used in irrigation, or any vested right 
acquired thereunder, and the Secretary of the Interior, in 
carrying out the provisions of this Act, shall proceed in 
conformity with such laws, and nothing herein shall in 
any way affect any right of any State or of the Federal 
Government or of any landowner, appropriator, or user of 
water in, to, or from any interstate stream or the waters 
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thereof: Provided, That the right to the use of water ac- 
quired under the provisions of this Act shall be appur- 
tenant to the land irrigated, and beneficial use shall be the 
basis, the measure, and the limit of the right.” (Italies 
added. ) 

The Secretary of the Interior pursuant to § 3 of the 
Reclamation Act withdrew from public entry certain pub- 
lic lands in Nebraska and Wyoming which were required 
for the North Platte Project and the Kendrick Project. 
Initiation of both projects was accompanied by filings 
made pursuant to § 8 in the name of the Secretary of the 
Interior for and on behalf of the United States. Those 
filings were accepted by the state officials as adequate un- 
der state law. They established the priority dates for the 
projects. There were also applications to the States for 
permits to construct canals and ditches. They described 
the land to be served. The orders granting the applica- 
tions fixed the time for completion of the canal, for appli- 
cation of the water to the land, and for proof of appro- 
priation. Individual water users contracted with the 
United States for the use of project water. These con- 
tracts were later assumed by the irrigation districts. Irri- 
gation districts submitted proof of beneficial use to the 
state authorities on behalf of the project water users. The 
state authorities accepted that proof and issued decrees 
and certificates in favor of the individual water users. 
The certificates named as appropriators the individual 
landowners. They designated the number of acres in- 
cluded, the use for which the appropriation was made, 
the amount of the appropriation, and the priority date. 
The contracts between the United States and the irriga- 
tion districts provided that after the stored water was 
released from the reservoir it was under the control of the 
appropriate state officials. 

All of these steps make plain that those projects were 
designed, constructed and completed according to the 
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pattern of state law as provided in the Reclamation Act. 
We can say here what was said in /ckes v. Fox, supra, pp. 
94-95: “Although the government diverted, stored and 
distributed the water, the contention of petitioner that 
thereby ownership of the water or water-rights became 
vested in the United States is not well founded. Appro- 
priation was made not for the use of the government, but, 
under the Reclamation Act, for the use of the land own- 
ers; and by the terms of the law and of the contract al- 
ready referred to, the water-rights became the property 
of the land owners, wholly distinct from the property 
right of the government in the irrigation works. Com- 
pare Murphy v. Kerr, 296 Fed. 536, 544, 545. The govern- 
ment was and remained simply a ¢arrier and distributor 
of the water (ibid.), with the right to receive the sums 
stipulated in the contracts as reimbursement for the cost 
of construction and annual charges for operation and 
maintenance of the works.” 

The property right in the water right is separate and dis- 
tinct from the property right in the reservoirs, ditches 
or canals. The water right is appurtenant to the land, 
the owner of which is the appropriator. The water right 
is acquired by perfecting an appropriation, i. e., by an 
actual diversion followed by an application within a rea- 
sonable time of the water to a beneficial use. See Murphy 
v. Kerr, 296 F. 536, 542, 544, 545; Commonwealth Power 
Co. v. State Board, 94 Neb. 613, 143 N. W. 937; Kersen- 
brock v. Boyes, 95 Neb. 407, 145 N. W. 837. Indeed § 8 
of the Reclamation Act provides as we have seen that “the 
right to the use of water acquired under the provisions of 
this Act shall be appurtenant to the land irrigated, and 
beneficial use shall be the basis, the measure, and the limit 
of the right.” 

We have then a direction by Congress to the Secretary 
of the Interior to proceed in conformity with state laws in 
appropriating water for irrigation purposes. We have a 
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compliance with that direction. Pursuant to that proce- 
dure individual landowners have become the appropria- 
tors of the water rights, the United States being the storer 
and the carrier." We intimate no opinion whether a dif- 
ferent procedure might have been followed so as to appro- 
priate and reserve to the United States all of these water 
rights. No such attempt was made. Though we assume 
arguendo that the United States did own all of the unap- 
propriated water, the appropriations under state law were 
made to the individual landowners pursuant to the pro- 
cedure which Congress provided in the Reclamation Act. 
The rights so acquired are as definite and complete as if 
they were obtained by direct cession from the federal gov- 
ernment. Thus even if we assume that the United States 
owned the unappropriated rights, they were acquired by 
the landowners in the precise manner contemplated by 
Congress. 

It is argued that if the right of the United States to 
these water rights is not recognized, its management of 
the federal projects will be jeopardized. It is pointed out, 
for example, that Wyoming and Nebraska have laws which 
regulate the charges which the owners of canals or reser- 
voirs may make for the use of water. But our decision 
does not involve those matters. We do not suggest that 
where Congress has provided a system of regulation for 
federal projects it must give way before an inconsistent 
state system. Weare dealing here only with an allocation, 
through the States, of water rights among appropriators. 
The rights of the United States in respect to the storage 
of water are recognized. So are the water rights of the 


11 The right of the United States as storer and carrier is not neces- 
sarily exhausted when it delivers the water to grantees under its irri- 
gation projects. Thus in Ide v. United States, 263 U.S. 497 the right 
of the United States was held to extend to water which resulted from 
seepage from the irrigated lands under its project and which was not 
susceptible of private appropriation under local law. 

GUESTS 4 455 
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landowners. To allocate those water rights to the United 
States would be to disregard the rights of the landowners. 
To allocate them to the States, who represent their citizens 
parens patriae in this proceeding,” in no wise interferes 
with the ownership and operation by the United States of 
its storage and power plants, works, and facilities. Thus 
the question of the ownership by the United States of 
unappropriated water is largely academic so far as the 
narrow issues of this case are concerned. 


V 


There is some suggestion that if we undertake an ap- 
portionment of the waters of this interstate river, we 
embark upon an enterprise involving administrative 
functions beyond our province. We noted in Colorado v. 
Kansas, supra, p. 392, that these controversies between 
States over the waters of interstate streams “involve the 
interests of quasi-sovereigns, present complicated and 
delicate questions, and, due to the possibility of future 
change of conditions, necessitate expert administration 
rather than judicial imposition of a hard and fast rule. 
Such controversies may appropriately be composed by 
negotiation and agreement, pursuant to the compact 
clause of the federal Constitution. We say of this case, 
as the court has said of interstate differences of like nature, 
that such mutual accommodation and agreement should, 
if possible, be the medium of settlement, instead of invo- 
cation of our adjudicatory power.” But the efforts at 
settlement in this case have failed. A genuine controversy 
exists. The gravity and importance of the case are ap- 
parent. The difficulties of drafting and enforcing a decree 
are no justification for us to refuse to perform the impor- 
tant function entrusted to us by the Constitution. Those 


12 Kansas v. Colorado, 206 U.S. 46; Missouri v. Illinois, 180 U. 8. 
208. 
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considerations did not prevail in Wyoming v. Colorado, 
supra, where an apportionment of the waters of an inter- 
state stream was made. Nor did they prevail in the drain- 
age canal cases. Wisconsin v. Illinois, 278 U. 8. 367, 281 
U.S. 179, 309 U.S. 569, 311 U.S. 107, 3138 U.S. 547. And 
see Sanitary District v. United States, 266 U.S. 405. We 
do not believe they should prevail here. 

We recognize the difficulties of the problem. The mat- 
ter is a delicate one and extremely complex. To begin 
with we are confronted with the problem of equitable 
apportionment. The Special Master recommended a de- 
cree based on that principle. That was indeed the prin- 
ciple adopted by the Court in Wyoming v. Colorado, supra, 
where an apportionment of the waters of an interstate 
stream was made between two States, each of which had 
the rule of appropriation. In speaking of that rule in 
application to a controversy between States the Court, 
through Mr. Justice Van Devanter, said: “The cardinal 
rule of the doctrine is that priority of appropriation gives 
superiority of right. Each of these States applies and 
enforces this rule in her own territory, and it is the one 
to which intending appropriators naturally would turn 
for guidance. The principle on which it proceeds is not 
less applicable to interstate streams and controversies 
than to others. Both States pronounce the rule just and 
reasonable as applied to the natural conditions in that 
region; and to prevent any departure from it the people 
of both incorporated it into their constitutions. It orig- 
inated in the customs and usages of the people before 
either State came into existence, and the courts of both 
hold that their constitutional provisions are to be taken 
as recognizing the prior usage rather than as creating a 
newrule. These considerations persuade us that its appli- 
cation to such a controversy as is here presented cannot 
be other than eminently just and equitable to all con- 
cerned.” 259 U.S. p.470. And see Wyoming v. Colorado, 
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286 U.S. 494; Washington v. Oregon, 297 U. S. 517, 526. 
Since Colorado, Wyoming, and Nebraska are appropria- 
tion States, that principle would seem to be equally appli- 
cable here. 

That does not mean that there must be a literal appli- 
cation of the priority rule. We stated in Colorado v. 
Kansas, supra, that in determining whether one State is 
“using, or threatening to use, more than its equitable share 
of the benefits of a stream, all the factors which create 
equities in favor of one State or the other must be weighed 
as of the date when the controversy is mooted.” 320 U.S. 
p. 394. That case did not involve a controversy between 
two appropriation States. But if an allocation between 
appropriation States is to be just and equitable, strict 
adherence to the priority rule may not be possible. For 
example, the economy of a region may have been estab- 
lished on the basis of junior appropriations. So far as 
possible those established uses should be protected though 
strict application of the priority rule might jeopardize 
them. Apportionment calls for the exercise of an in- 
formed judgment on a consideration of many factors. 
Priority of appropriation is the guiding principle. But 
physical and climatic conditions, the consumptive use of 
water in the several sections of the river, the character 
and rate of return flows, the extent of established uses, the 
availability of storage water, the practical effect of waste- 
ful uses on downstream areas, the damage to upstream 
areas as compared to the benefits to downstream areas if 
a limitation is imposed on the former—these are all rele- 
vant factors. They are merely an illustrative, not an 
exhaustive catalogue. They indicate the nature of the 
problem of apportionment and the delicate adjustment 
of interests which must be made. 

Practical considerations of this order underlie Ne- 
braska’s concession that the priority rule should not be 
strictly applied to appropriations in Colorado, though 
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some are junior to the priorities of appropriators in Wyo- 
ming and Nebraska. As the Special Master points out, 
the flowage time of water from North Park to Bridgeport, 
Nebraska is between two and three weeks. If a canal in 
North Park were closed to relieve the shortage of a senior 
appropriator in Nebraska, it would be highly speculative 
whether the water would reach the Nebraska appropriator 
in time or whether the closing of the Colorado canal would 
work more hardship there than it would bestow benefits 
in Nebraska. Moreover, there is loss of water in transit 
from the upper to the downstream sections, increasing 
with the distance. The lower appropriator thus receives 
less than the upper appropriator loses. And there is evi- 
dence that a river-wide priority system would disturb and 
disrupt long-established uses. 

Nebraska, however, urges that priority of appropriation 
interstate be adopted from the Aleova Reservoir east and 
more particularly from the Whalen diversion dam east. 
She points out that there is a large acreage of Nebraska 
land which is irrigated by canals diverting at Whalen. 
There are four canals diverting in Wyoming and irrigating 
land entirely or in part in Nebraska—Mitchell, Interstate, 
Ft. Laramie and French. For example, the diversion 
point for Mitchell is in Wyoming though all the land it 
serves is in Nebraska. Nebraska has maintained that 
diversions of that canal should be regulated to observe the 
priorities of senior Nebraska canals including Tri-State. 
Wyoming was willing to regulate her upstream junior 
appropriators for the benefit of Mitchell provided the 
water go to Mitchell and not be used for Tri-State which 
is senior to both Mitchell and certain Wyoming appro- 
priators."* Nebraska therefore urges an interstate alloca- 
tion which would require junior appropriators in Wyo- 


18 That controversy between the States is partly reflected in State v. 
Mitchell Irrigation District, 129 Neb. 586, 262 N. W. 543, and Mitchell 
Irrigation District v. Whiting, 59 Wyo. 52, 136 P. 2d 502. 
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ming to respect not only Mitchell’s priorities but also those 
of Tri-State and other Nebraska canals in this section of 
the river. 

The United States takes substantially the same position 
on this matter as Nebraska except that it argues that a 
priority allocation interstate be confined to that area 
between Whalen and Tri-State Dam. 

Wyoming contends for a system of mass allocation be- 
tween the States, saying that no attempt can or should be 
made in this proceeding to determine the priorities inter- 
state of the various appropriators in each State. The pro- 
posal of Wyoming envisages distribution of natural flow 
and storage water indiscriminately as a common fund to 
all users. It is based on the theory that there is a suffi- 
ciency of water for everyone. 

The decree recommended by the Special Master departs 
from the theory of allocation advanced by the parties. 
In recommending his apportionment the Special Master 
did not rest on the long-time average flow of the river. We 
have discussed the drought which has persisted in this 
river basin since 1930. No one knows whether it has run 
its course or whether it represents a new norm. There is 
no reliable basis for prediction. But a controversy exists; 
and the decree which is entered must deal with conditions 
as they obtain today. If they substantially change, the 
decree can be adjusted to meet the new conditions. But 
the decree which is fashioned must be based, as the Special 
Master recognized, on the dependable flow. Wyoming v. 
Colorado, supra. In that case the Court pointed out that 
the average of all years was far from being a proper meas- 
ure of the available supply. “An intending irrigator ac- 
quiring a water right based on such a measure would be 
almost certainly confronted with drought when his need 
for water was greatest. Crops cannot be grown on expec- 
tations of average flows which do not come, nor on recol- 
lections of unusual flows which have passed down the 
stream in prior years.” 259 U.S. p. 476. On this record 
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we cannot say that the dependable flow is greater than the 
average condition which has prevailed since 1930. For 
reasons which we discuss at a later point in this opinion, 
we deal only with natural flow, not with storage water 
as Wyoming urges. On the basis of the conditions which 
have obtained since 1930, it is plain that the natural 
flow of the river during the irrigation season has been 
over-appropriated. 

Colorado. As we have noted, there are presently under 
irrigation in this section of the river 131,800 acres which 
consume (including reservoir evaporation) 98,540 acre 
feet annually. Exportations from the basin amount on 
the average to 6,000 acre feet, making the total annual 
depletion 104,540 acre feet. There are, as we have seen, 
additional demands made by Colorado for future proj- 
ects. The Special Master recommended that Colorado 
be enjoined (a) from the diversion of water for the irriga- 
tion in North Park of more than 135,000 acres of land, 
(b) from the accumulation in storage facilities in North 
Park of more than 17,000 acre feet between October 1 of 
any year and September 30 of the following year, and (c) 
from the transbasin diversion out of North Park of more 
than 6,000 acre feet between October 1 of any year and 
September 30 of the following year. Colorado excepts to 
these proposals. But with minor exceptions which we will 
note, we do not believe those exceptions are well taken. 

We are satisfied that a reduction in present Colorado 
uses is not warranted. The fact that the same amount of 
water might produce more in lower sections of the river 
is immaterial. Wyoming v. Colorado, supra, p. 468. The 
established economy in Colorado’s section of the river 
basin based on existing use of the water should be pro- 
tected.* Cf. Colorado v. Kansas, supra, p. 394. Appropri- 
ators in Colorado junior to Pathfinder have made out-of- 


14 Nebraska objects to the margin of safety provided above actual 
existing uses. But we do not believe that the margin allowed is unjust 
under all the circumstances of the case. 
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priority diversions of substantial amounts. Strict appli- 
cation of the priority rule might well result in placing a 
limitation on Colorado’s present use for the benefit of 
Pathfinder. But as we have said, priority of appropria- 
tion, while the guiding principle for an apportionment, 
is not a hard and fast rule. Colorado’s countervailing 
equities indicate it should not be strictly adhered to in 
this situation. Colorado asserts, however, that the limi- 
tation of transbasin diversions to 6,000 acre feet a year 
should not be imposed. Her point is that 6,000 acre feet 
represent merely the average annual transbasin diver- 
sions, that annual diversions have exceeded that amount, 
and that a limitation of 6,000 acre feet annually will in- 
terfere with existing Colorado users. We think the point 
is well taken. The decree will enjoin Colorado exporta- 
tions in excess of an average of 6,000 acre feet computed 
over a period of ten years.” 

But Colorado’s other exceptions to the suggested limita- 
tions to be placed on her use of the water of the North 
Platte are not sustained. The principal argument is that 
on the basis of the long-time averages there is enough 
water to go around, that no limitation on use is warranted, 
and that the proposed limitation is a deprivation suffered 
by Colorado for the benefit of downstream users. But 
that argument fails if we assume, as we must on the evi- 
dence before us, that the dependable supply does not ex- 
ceed the amount of water which has been available since 
1930. Nor can we see how existing projects can be pro- 
tected on the. basis of the 1931-1940 supply if additional 
projects in Colorado are permitted. If at any time addi- 
tional projects are threatened in downstream areas, Colo- 
rado may make complaint. If conditions of supply sub- 
stantially change, any party can apply for modification of 


In accord with Colorado’s suggestion the decree will embrace 
Jackson County and not North Park since the two are not coter- 
minous and since Jackson County is entirely within the river basin and 
includes areas not located in North Park. 
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the decree. The decree will not necessarily be for all time. 
Provision will be made for its adjustment to meet sub- 
stantially changed conditions. Nor will the decree inter- 
fere with relationships among Colorado’s water users. 
The relative rights of the appropriators are subject to 
Colorado’s control. 

Colorado finally says that the proposed restriction on 
her uses of the water violate the Act of August 9, 1937, 50 
Stat. 564, 595, which appropriated funds for the Kendrick 
Project. That Act provided that “in recognition of the re- 
spective rights of both the States of Colorado and Wyo- 
ming to the amicable use of the waters of the North Platte 
River, neither the construction, maintenance, nor opera- 
tion of said (Kendrick) project shall ever interfere with 
the present vested rights or the fullest use hereafter for all 
beneficial purposes of the waters of said stream or any 
of its tributaries within the drainage basin thereof in 
Jackson County, in the State of Colorado, and the Sec- 
retary of the Interior is hereby authorized and directed 
to reserve the power by contract to enforce such provi- 
sions at all times.” But that Act does not limit or restrict 
Nebraska’s or Wyoming’s claim for apportionment against 
Colorado. Moreover, the Kendrick Project under present 
conditions (which are the basis of the decree) could store 
no water without violating other priorities. If the long- 
time average conditions return, it can do so. Only at that 
time could there be a possible conflict with the policy of 
Congress contained in the Act of August 9, 1937. If that 
condition arises and a conflict with Colorado’s interests 
appear imminent, it will be time to consider the problem. 

Colorado State Line to Pathfinder and Guernsey. The 
Special Master recommends that Wyoming be enjoined 
(a) from diverting water from the main river above 
Guernsey and from its tributaries above Pathfinder for 
the irrigation of more than 168,000 acres, and (b) from 
the accumulation -of storage water in reservoirs above 
Pathfinder in excess of 18,000 acre feet between October 
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1 of any year and September 30 of the following year. 
We deem this restriction appropriate provided the limi- 
tation of storage above Pathfinder does not include Sem- 
inoe Reservoir which lies above Pathfinder and which is 
to be the main source of supply for the Kendrick Project. 
As we have noted, most of the land under irrigation in the 
section above Pathfinder is irrigated from tributaries. 
The rights are small but very numerous. The total acre- 
age under irrigation is 153,000 acres, allowing for a margin 
of error. Below Pathfinder and above Guernsey the 
Special Master dealt only with diversions from the main 
river. He concluded that the run-off of the tributaries 
becomes so far exhausted before any shortage of water 
occurs in the main river that any regulation of the tribu- 
tary diversions would be of no material benefit. The 
tributary inflow is greater than the depletion of the river. 
There is some out-of-priority diversion as we have noted. 
But possibilities for future developments are largely non- 
existent. The Special Master concluded that if Wyoming 
were limited to the irrigation of 15,000 acres (which is the 
extent of present irrigation with a margin of error) natural 
conditions would militate against this section getting more 
than its equitable share of the water. 

We think that is a practical and fair adjustment. So 
far as the tributaries above Pathfinder are concerned, 
practical difficulties of applying restrictions which would 
reduce the amount of water used by the hundreds of small 
irrigators would seem to outweigh any slight benefit which 
senior appropriators might obtain. This does not seem to 
be denied. And the conditions which obtain on the main 
river between Pathfinder and Guernsey support the limi- 
tation without more to the irrigation of 15,000 acres. 

The United States, however, insists that some regu- 
lation of the tributaries between Pathfinder and Guernsey 
is essential. It claims that there are possibilities of future 
additional storage on these tributaries and that if future 
storage is increased there will be a reduction in tributary 
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flows into the main river available for storage in the 
Guernsey, Lake Alice and Lake Minatare reservoirs of the 
North Platte Project. We do not know from the present 
record the precise extent of existing reservoir storage in 
this area. We do know, however, that there is some stor- 
age capacity, e. g. 20,000 acre feet in the La Prele Project. 
In absence of evidence showing what contribution these 
tributaries now make to the supply of the reservoirs or 
what additional storage projects may be possible or what 
their effect might be, the Special Master concluded there 
was an insufficient basis for any present limitation on stor- 
age. We find no evidence of any present threat to the 
water supply from this source. If such threat appears and 
it promises to disturb the delicate balance of the river, 
application may be made at the foot of the decree for an 
appropriate restriction. 


Pathfinder, Guernsey, Seminoe and Alcova Reservoirs 
and the Casper Canal. The Special Master recommends 
that Wyoming be enjoined from the storage of water in 
these four reservoirs and from the diversion of natural flow 
water through the Casper Canal for the Kendrick Project, 
between and including May 1 and September 30 of each 
year, otherwise than in accordance with the rule of priority 
in relation to the appropriations of the Nebraska lands 
supplied by the French Canal and by the State Line 
Canals; that all those Nebraska appropriations for that 
purpose be adjudged senior to those four reservoirs and 
to Casper Canal; and that the senior Nebraska appropri- 
ations be identified and defined as follows: 











Limitation | Seasonal 

Lands Canal in Second | Limitation 

Feet in Acre Feet 

Tract of 1,025 acres eee eee 15 2, 227 
Mitchell Irrigation District Soe 0 195 35, 000 
Gering Irrigation District. _--..........-- aE 193 36, 000 
Farmers Irrigation District ----.......---- Ee 748 183, 050 
Ramshorn Irrigation District. _...........| Ramshorn_ __---- — 14 3, 000 
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We have noted the priorities of Pathfinder and Guern- 
sey, as well as those of the Kendrick Project. We have 
noted that their priorities make them junior to many 
downstream appropriators including the State Line Ca- 
nals. While the four reservoirs in question are Wyoming 
appropriators, Pathfinder and Guernsey were designed 
more for the benefit of Nebraska than of Wyoming lands. 
Recognition of the priorities interstate makes obvious the 
propriety of an interstate apportionment. 

Wyoming objects to this treatment of the Kendrick 
Project. As we have said, she contends for a mass allo- 
cation of water between Nebraska and Wyoming under 
which a diversion requirement of 168.000 acre feet should 
be allotted for the Kendrick Project. Wyoming has pre- 
sented a detailed analysis of the water supply of the river 
on the basis of which it is argued that the flow during the 
period since 1930 is not the true measure of the depend- 
able supply. It is urged that the long-time averages must 
be considered in computing the dependable supply and if 
they are and if the storage capacity of these reservoirs is 
added to the natural flow, the dependable supply will be 
increased. Moreover, Wyoming argues that no allocation 
can be made to individual appropriators in any of the 
States because they are not parties and cannot be bound 
in their absence. 

We have carefully considered these contentions of Wyo- 
ming and have concluded that they do not warrant a de- 
parture from the method of allocation proposed by the 
Special Master. On the record before us we are not justi- 
fied in assuming that there will be a greater supply than 
has been available during the 1931-1940 period. To base 
the decree on a larger supply would not be to base it on 
a dependable supply. Under those conditions Kendrick 
can store no water. Even with reservoir regulation we are 
not convinced that Wyoming has shown an adequate sup- 
ply to justify the allocation she seeks. The combined 
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storage capacity of the North Platte and Kendrick proj- 
ects is equal to 175 per cent of the long-time annual aver- 
age river run-off of the river at Pathfinder. We have here 
storage capacity in excess of the practicable limits of a 
dependable supply as that term has hitherto been con- 
strued. Wyoming v. Colorado, supra. 

A mass allocation was made in Wyoming v. Colorado. 
But there is no hard and fast rule which requires it in all 
vases. The standard of an equitable apportionment re- 
quires an adaptation of the formula to the necessities of 
the particular situation. We may assume that the rights 
of the appropriators inter se may not be adjudicated in 
their absence. But any allocation between Wyoming 
and Nebraska, if it is to be fair and just, must reflect the 
priorities of appropriators in the two States. Unless the 
priorities of the downstream canals senior to the four 
reservoirs and Casper Canal are determined, no allocation 
is possible. The determination of those priorities for the 
limited purposes of this interstate apportionment is ac- 
cordingly justified. The equitable share of a State may 
be determined in this litigation with such limitations as 
the equity of the situation requires and irrespective of 
the indirect effect which that determination may have on 
individual rights within the State. Hinderlider v. La 
Plata Co., 304 U.S. 92, 106-108. 

Nebraska contends that the allotment to Farmers Irri- 
gation District be increased in the seasonal limitation 
recommended, so that the Warren Act contract which it 
has may be recognized. But for reasons which we will 
elaborate the only water subject to the present allocation 
is natural flow. Contracts requiring the supplementation 
of natural flow by storage are unaffected.” 


16 Whether, as between the United States together with the irriga- 
tion projects sponsored by it on the one hand and the Farmers Irri- 
gation District on the other, the United States is estopped by United 
States v. Tilley, 124 F. 2d 850, to deny the amount of acreage covered 
by the Warren Act contract with the district is not relevant here. 
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The United States contends that Nebraska’s equitable 
share of natural flow water should be limited to that which 
is in fact being diverted and used by any or all of the 
designated canals within the specified limitations in acre- 
feet and second-feet. It is said that these provisions of 
the proposed decree are the operative provisions which 
determine the amount of natural flow to be passed into 
the Whalen-Tri-State Dam section of the river. It is said 
that Nebraska can permit, as it has heretofore, water to 
pass the Tri-State Dam for use below that point even 
though her equitable share is calculated only on the basis 
of the needs of appropriators at or above Tri-State. And 
it is pointed out that the lands served by diversions below 
Tri-State have no equitable claim on water originating in 
Wyoming or Colorado, their needs being reasonably met 
by local supplies. We think, as we will develop later. that 
the record sustains the conclusion that equitable appor- 
tionment does not permit Nebraska to demand direct 
flow water from above Whalen for use below Tri-State. 
The reservoirs above Whalen may store water and Ken- 
drick may divert whenever and to the extent that the 
Nebraska canals at or above Tri-State are not using or 
diverting natural flow. We do not believe, however, that 
any revision of this part of the proposed decree need be 
made. We cannot assume that Nebraska will undertake 
to circumvent the decree. Moreover, the proposed revi- 
sion offers difficulties. As Nebraska points out, when a 
junior Nebraska canal having storage rights is closed to 
natural flow due to operation of Nebraska priorities, it 
should be allowed to make up the deficiency in its supply 
in relation to its requirements by asking for storage water 
under such contracts as it may have with the United 
States. The United States does not repudiate those con- 
tracts. We conclude that it would unduly complicate the 
decree to recast its provisions so as to take them into ac- 
count. If, as the United States fears, the decree is admin- 
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istered so as to divert water from above Tri-State to the 
use of those diverting below Tri-State, application for 
appropriate relief may be made at the foot of the decree. 

The United States asserts that it should be given a sep- 
arate allocation of water even if it is not treated as the 
owner of unappropriated water and hence the possessor 
of an unbroken chain of title to project water. The Spe- 
cial Master concluded that the position of the United 
States or the Secretary of the Interior is that of an appro- 
priator of water for storage under the laws of Wyoming 
and that its interests are represented in that connection 
by Wyoming. That was in line with the ruling of this 
Court when Wyoming moved to dismiss this very case 
on the ground, among others, that the Secretary of the 
Interior was a necessary party. Nebraska v. Wyoming, 
295 U. 8. 40, 48. The Court said: “The bill alleges, and 
we know as matter of law, that the Secretary and his 
agents, acting by authority of the Reclamation Act and 
supplementary legislation, must obtain permits and pri- 
orities for the use of water from the State of Wyoming in 
the same manner as a private appropriator or an irriga- 
tion district formed under the state law. His rights can 
rise no higher than those of Wyoming, and an adjudica- 
tion of the defendant’s rights will necessarily bind him. 
Wyoming will stand in judgment for him as fer any other 
appropriator in that state. He is not a necessary party.” 
We have discussed the procedure of appropriation which 
has been followed in this region. The Secretary of the 
Interior made the appropriations under Wyoming law. 
But we have noted that the water rights were adjudicated 
to be in the individual landowners. Hence, so far as the 
water rights are concerned, we think it is not proper to 
analogize this case to one where the United States ac- 
quires property within a State and asserts its title against 
the State as well as others. 

The United States claims that it is at least entitled to be 
recognized as the owner of the stcrage water with full 
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control over its disposition and use under Wyoming law. 
That seems to be true under Wyoming law. Wyo. Rev. 
Stats. (1931) $$ 122-1601, 122-1602; Scherck v. Nichols, 
55 Wyo. 4, 19, 95 P. 2d 74. The decree which is entered 
will in no way cloud such claim as it has to storage water 
under Wyoming law; nor will the decree interfere with 
the ownership and operation by the United States of the 
various federal storage and power plants, works, and facil- 
ities. We repeat that the decree is restricted to an appor- 
tionment of the natural flow. 

The decree will, however, place a restraint on the stor- 
age of water in Pathfinder, Guernsey, Seminoe and Al- 
cova Reservoirs, so as to protect the Nebraska lands served 
by the French Canal and the State Line Canals which 
are senior. The United States points out that if Nebraska 
permits some of the natural flow to go below the Tri-State 
Dam, as it may do, thus causing certain of the State Line 
Canals to go short, those canals would be entitled to have 
any deficiencies replaced by the United States under War- 
ren Act contracts. It says that under the proposed decree 
only storage water and not natural flow could be supplied 
and unless storage water is appropriately defined by the 
decree, it might not be possible to meet the contract re- 
quirements without violation of the limitations on natural 
flow which are fixed by the decree. And it says that that 
would be the result if storage water were defined to ex- 
clude all water passed through a reservoir at any time 
when its inflow is as great as or greater than its outflow. 

Nebraska recognizes the desirability of that course. She 
contends, however, that where the outflow is equal to or 
less than the intake, none of the released water can be 
considered as storage water. And she says that when the 
water being released is greater than the inflow, that por- 
tion which represents the amount of natural flow being 
taken in at the intakes cannot be considered as storage. 
See Gila Valley Irrigation Dist. v. United States, 118 F. 
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2d 507. She says that the United States by its proposal is 
attempting to transform into storage water what is in fact 
natural flow originating above the reservoirs. 

For reasons which will be more fully discussed, we think 
that storage water should be left for distribution in accord- 
ance with the contracts which govern it. Accordingly, we 
think it is advisable to define storage water in the manner 
proposed by the United States, so as to make the opera- 
tion of the decree more certain and to adjust it to the 
storage water contracts which are outstanding. Storage 
water therefore is defined for purposes of this decree as 
any water which is released from reservoirs for use on 
lands under canals having storage contracts in addition 
to the water which is discharged through those reservoirs 
to meet the requirements of any canal as recognized in 
the decree. This definition does not adversely affect rights 
recognized in the decree. It is perhaps a departure from 
the ordinary meaning of storage. But so long as the War- 
ren Act contracts are outstanding that definition is neces- 
sary in order to give them effectiveness. For they do not 
provide that the United States will furnish water in such 
amounts as may from time to time be available. The 
United States agrees to deliver water which will, with all 
the water to which the land is entitled by appropriation 
or otherwise, aggregate a stated amount.” 


17 Thus the contract with the Gering Irrigation District provides: 

“The United States will impound, and store water in the Pathfinder 
Reservoir, or elsewhere and release the same into the North Platte 
River at such times and in sufficient quantities to deliver, and does 
hereby agree to deliver at the Wyoming-Nebraska State line for the 
use of said District an amount of water which will, with all the water 
the lands of the District may be entitled to by reason of any appro- 
priations and all water not otherwise appropriated, including drain- 
age and seepage waters developed by the United States, aggregate 
a flow of water as follows: [Here follows the delivery schedule]; the 
total amount to be so delivered being approximately 35,500 acre 


feet.” 
664818°- 46 44 
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There are other exceptions of a minor character to this 
part of the decree. We have considered them and con- 
clude that they do not have merit. 

Pathfinder, Guernsey, Seminoe and Alcova Reservoirs. 
The Special Master recommends that Wyoming be en- 
joined to respect the rule of priority of these reservoirs 
in respect to each other and that the order of seniority 
as between them be defined as follows: (1) Pathfinder, 
(2) Guernsey, (3) Seminoe, and (4) Aleova. He recom- 
mends, however, that water be allowed to be impounded 
in Seminoe “out of priority” in relation to Pathfinder and 
Guernsey for such use only in the generation of power 
by the Seminoe hydroelectric power plant as will not 
materially interfere with the administration of the water 
for irrigation purposes according to the priority as decreed 
for the French Canal and the State Line Canals. 

The United States contends that the decree should per- 
mit joint operation of the federal reservoirs without ref- 
erence to priorities among themselves or among the lands 
which they serve, in the event of an appropriate adjust- 
ment of storage contracts. Concededly the various stor- 
age water contracts, including Warren Act contracts, 
preclude joint operation of Seminoe and Pathfinder. The 
Special Master also concluded that joint operation would 
raise questions concerning rights under Wyoming natural 
flow appropriations senior to Seminoe but junior to Path- 
finder. It may be that the latter problem would not be 
difficult. For as the United States suggests, under joint 
operation the reservoirs could operate on the Pathfinder 
priority until they had the combined storage equivalent 
to Pathfinder. . Thereafter they would store no water 
except such as is needed for appropriations having pri- 
orities senior to Seminoe. Since joint operation, however, 
could not be presently instituted but would have to wait 
modifications of outstanding contracts, we think it best 
to defer consideration of the proposal until joint operation 
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in fact and in law is permissible. The decree will be 
without prejudice to the parties to make application for 
joint operation whenever changed conditions make it 
possible. 

The Interstate, Ft. Laramie, and Northport canals are, 
as we have noted, part of the North Platte Project. The 
Kendrick Project is subordinate to the North Platte 
Project. The Special Master concluded that proper reg- 
ulation for Kendrick would be one requiring the observ- 
ance of priorities, Aleova to Tri-State Dam, both in the 
storage of water in Seminoe and Alcova and in the diver- 
sion of natural flow by the Casper Canal. The record 
supports that conclusion. Nebraska accordingly urges 
that the Interstate, Ft. Laramie, and Northport canals re- 
ceive the same protection from Kendrick as the French 
Canal and the State Line Canals. If there were doubt 
that Interstate, Ft. Laramie, and Northport would re- 
ceive priority in treatment, the decree could be fashioned 
so as to provide for it. But the matter is covered by con- 
tract between the United States and the Casper-Alcova 
Irrigation District. That contract, which the United 
States fully recognizes, precludes operation of the Ken- 
drick Project except in recognition of prior rights in the 
North Platte Project."* We therefore do not think it is 
necessary to include in the decree the additional provision 
which Nebraska suggests. 

Return Flow of Kendrick Project. The Special Master 
recommends that Wyoming be enjoined (1) from the re- 
capture of return flow water of the Kendrick Project after 


18 The contract provides: 

“It is expressly agreed that the development of the Casper-Alcova 
Project and the irrigation of lands under it is in no way to impair 
the water rights for the Federal North Platte Reclamation Project in 
Wyoming and Nebraska, and the said North Platte Project, and War- 
ren Act contractors under it are to receive a water supply of the same 
quantity as would have been received if the Casper-Alcova Project had 
not been constructed and operated.” 
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it shall have reached the North Platte River and become 
commingled with the general flow of the river, and (2) 
from diverting water from the river at or above Alcova 
Reservoir as in lieu of Kendrick return flow water 
reaching the river below Alcova. 

The United States points out that the first part of this 
restriction may be construed to forbid Wyoming diverters 
from making the same use of Kendrick return flow water 
as is permitted Nebraska diverters. Natural flow in this 
case is used throughout as including return flow. Return 
flows once returned to the river and abandoned are part 
of the natural flow available for use by all natural flow 
diverters within the limitations of the apportionment. To 
avoid any possible misunderstanding, there should be 
substituted for the first clause of this proposed provision 
a clause which makes clear that return flows of the Ken- 
drick Project are, for purposes of the decree, deemed to be 
natural flows when they have reached the North Platte 
River. 

The question whether the United States may divert 
water from the river at or above Alcova Reservoir as in 
lieu of Kendrick return flow water reaching the river 
below Alecova presents complexities. Both the United 
States and Wyoming contend that that privilege should 
be granted. The return flow is estimated at 96,000 acre 
feet a year, 46,000 acre feet being the estimated return 
during the irrigation season. Some of that return flow 
will be natural drainage, some will be from sump areas, 
already noted, from which the United States will construct 
drainage ditches and thus return to the river water which 
would otherwise. be lost. How much will be returned by 
natural drainage and how much from the sump areas is 
not presently known, since the Kendrick Project is not 
completed. 

We will consider first the return flow from natural 
drainage. Ide v. United States, 263 U.S. 497, held that 
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the United States might recapture water which resulted 
from seepage from irrigated lands under a reclamation 
project and which was not susceptible of private appro- 
priation under Wyoming law. The same conclusion was 
reached in United States v. Tilley, 124 F. 2d 850, where the 
United States was held to be entitled to use and apply the 
seepage from one division of the North Platte Project to 
supply lands of another division as against the claim of 
Nebraska of a right to intercept the seepage and apply it 
to appropriators senior to the project. And see Ramshorn 
Ditch Co. v. United States, 269 F. 80. Cf. United States 
v. Warmsprings Irrigation Dist., 38 F. Supp. 239. In the 
Ide case this Court said: 

“The seepage producing the artificial flow is part of the 
water which the plaintiff, in virtue of its appropriation, 
takes from the Shoshone River and conducts to the project 
lands in the vicinity of the ravine for use in their irriga- 
tion. The defendants insist that when water is once used 
under the appropriation it cannot be used again,—that 
the right to use it is exhausted. But we perceive no 
ground for thinking the appropriation is thus restricted. 
According to the record it is intended to cover, and does 
cover, the reclamation and cultivation of all the lands 
within the project. A second use in accomplishing that 
object is as much within the scope of the appropriation as 
a first use is. The state law and the National Reclama- 
tion Act both contemplate that the water shall be so con- 
served that it may be subjected to the largest practicable 
use. A further contention is that the plaintiff sells the 
water before it is used, and therefore has no right in the 
seepage. But the water is not sold. In disposing of the 
lands in small parcels, the plaintiff invests each purchaser 
with a right to have enough water supplied from the 
project canals to irrigate his land, but it does not give up all 
control over the water or to do more than pass to the pur- 
chaser a right to use the water so far as may be necessary 
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in properly cultivating his land. Beyond this all rights 
incident to the appropriation are retained by the plain- 
tiff. Its right in the seepage is well illustrated by the fol- 
lowing excerpt from the opinion of District Judge Dietrich 
in United States v. Haga, 276 Fed. 41, 43: 

“One who by the expenditure of money and labor 
diverts appropriable water from a stream, and thus makes 
it available for fruitful purposes, is entitled to its exclu- 
sive control so long as he is able and willing to apply it to 
beneficial uses, and such right extends to what is com- 
monly known as wastage from surface run-off and deep 
percolation, necessarily incident to practical irrigation. 
Considerations of both public policy and natural justice 
strongly support such a rule. Nor is it essential to his 
control that the appropriator maintain continuous actual 
possession of such water. So long as he does not abandon 
it or forfeit it by failure to use, he may assert his rights. 
It is not necessary that he confine it upon his own land or 
convey it in an artificial conduit. It is requisite, of course, 
that he be able to identify it; but, subject to that limita- 
tion, he may conduct it through natural channels and may 
even commingle it or suffer it to commingle with other 
waters. In short, the rights of an appropriator in these 
respects are not affected by the fact that the water has 
once been used.’” 263 U.S. pp. 505-506. 

If that principle were literally applied, the United 
States could reclaim the return flows 200 miles downstream 
from Kendrick at Whalen where they could be diverted to 
the Interstate or Ft. Laramie Canal. Or if not reclaimed 
there, the return flows could be applied below the Nebraska 
line to Warren Act contract requirements. The Special 
Master thought any such program would be so disruptive 
of orderly administration as to be intolerable. That, of 
course, isnot the proposal. The proposal is to divert water 
at or above Alcova in lieu of the return flows from Ken- 
drick below Alcova. But we think the proposal is basically 
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not in accord with the principle underlying the Jde case. 
That principle is that although the water rights belong to 
the landowners, the owner of the irrigation project has 
an interest in the appropriative rights to the extent of 
obtaining the fullest use of the water for the project. It 
may, therefore, retain control over the water until aban- 
donment. We think it goes too far to say that when the 
return flows are abandoned, they may nevertheless be ex- 
changed for upstream diversions by the same amount. 
When the return flows are abandoned, they become subject 
to appropriation down stream. See 2 Kinney, Irrigation 
and Water Rights (2d ed. 1912) § 1114. They no longer 
remain subject to control for further use in the project. 
Any claim to them or their equivalent under the form of 
an “in lieu of” diversion is lost. 

When it comes, however, to return flows resulting from 
drainage facilities installed by the United States, different 
considerations may be applicable. But for the drainage 
through artificial channels furnished by the United States, 
the unused water would never return to the river. The 
United States could rightfully leave the water in the 
sumps. In that case, no one would ever have the use of 
it. It is argued that since by artificial drainage the United 
States adds to the natural flow below Kendrick, it is only 
fair to allow Kendrick whatever benefit may result from 
that contribution. Cf. Reno v. Richards, 32 Ida. 1, 178 
P. 81. One difficulty is that the drainage system has not 
been completed, Kendrick has not been put into opera- 
tion, and we do not know what the contribution by arti- 
ficial drainage will be. Accordingly, we do not at this time 
consider the claim on the merits. When Kendrick has 
been put into operation and there is a full development 
of return flows, application may be made for revision of 
the decree to permit “in lieu of” diversions at or above 
Aleova. 

Whalen to TrisState Dam. As we have said, this is the 
critical section of the river. The main controversy cen- 
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ters around it and around the Special Master’s proposal 
for dealing with it. He proposes that the natural flow 
water in this section between May 1 and September 30 
each year be apportioned on the basis of 25 per cent to 
Wyoming and 75 per cent to Nebraska. He recommends 
that Nebraska be given the right to designate from time 
to time the portion of its share which shall be delivered 
to the Interstate, Ft. Laramie, French and Mitchell Ca- 
nals for use on Nebraska lands served by them and that 
Wyoming be enjoined from diversions contrary to this 
apportionment.” 

None of the parties agrees to this apportionment. 

Wyoming earnestly contends that storage water as well 
as natural flow should be included in the apportionment 
which is made for this section of the river. She points 
out that in Wyoming v. Colorado, supra, the Court made 
an apportionment based upon a supply “which is fairly 
constant and dependable, or is susceptible of being made 
so by storage and conservation within practicable limits.” 
259 U.S. p.480. She argues that the Court has the power 
to allocate storage water though its disposition is controlled 
by contracts between the United States and irrigation dis- 
tricts; and that an apportionment which excludes stor- 
age water is unfair. The argument is that each State 
should be restricted to the use of such supplies only as 
are necessary to provide their respective irrigators, in- 


19 He likewise, recommends (1) that in the apportionment of water 
in this section the flow for each day, until ascertainable, shall be as- 
sumed to be the same as that of the preceding day as shown by the 
measurements and computations for that day; and (2) that in the 
segregation of natural flow and storage water, reservoir evaporation 
and transportation losses shall be determined in accordance with the 
formula and data which appear in the record identified as United 
States Exhibit 204A, unless and until Nebraska, Wyoming, and the 
United States may agree upon a modification thereof or upon another 
formula. We discuss the second of these recommendations later in 
this opinion. We adopt both of them. 
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cluding those receiving water under contracts, with such 
amounts as are necessary for beneficial use. The large 
excesses diverted by Nebraska are adverted to as show- 
in the degree to which carry-over storage in the upper 
reservoirs has been diminished and the supply for Ken- 
drick exhausted. 

The Special Master concluded that since the North 
Platte Project storage water was disposed of under con- 
tracts between the United States and landowners under 
the project and under the Warren Act contracts, the obli- 
gations of those contracts and the necessity of perform- 
ance under them must be recognized by the decree. He 
concluded, however, that in the allocation of the natural 
flow the storage water available might bear upon the 
equities of the States, although it would have no relevancy 
to the legal rights of individual appropriators inter se 
under the law of either Wyoming or Nebraska. We think 
the equities of the case support the failure to include 
storage water in the apportionment. We do not reach the 
question whether the presence of the storage water con- 
tracts would preclude an apportionment of storage water. 
The nine Wyoming private canals and the Mitchell and 

famshorn canals have no contract rights to receive 
storage water from the federal reservoirs. It is difficult 
for us to see how it would be equitable to make an appor- 
tionment on the basis that they do. In certain years in 
the past there have been excessive diversions by canals in 
this section, including the nine Wyoming private canals. 
We cannot assume that an apportionment of storage water 
is necessary to prevent a recurrence of those practices. 
Certainly an apportionment of storage water would dis- 
rupt the system of water administration which has become 
established pursuant to mandate of Congress in §8 of 
the Reclamation Act that the Secretary of the Interior 
in the construction of these federal projects should pro- 
ceed in conformity with state law. In pursuance thereto 
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all of the storage water is disposed of under contracts with 
project users and Warren Act canals. It appears that 
under that system of administration of storage water no 
State and no water users within a State are entitled to the 
use of storage facilities or storage water unless they con- 
tract for the use. See Wyo. Rev. Stats. (1931), $$ 122- 
1504, 122-1508, 122-1602. If storage water is not seg- 
regated, storage water contractors in times of shortage of 
the total supply will be deprived of the use of a part of 
the storage supply for which they pay. If storage water 
is not segregated, those who have not contracted for the 
storage supply will receive at the expense of those who 
have contracted for it a substantial increment to the 
natural flow supply which, as we have seen, has been in- 
sufficient to go around. In Wyoming v. Colorado, supra, 
the Court did not apportion storage water. It apportioned 
natural flow only. It took into account when it made that 
apportionment the effects of storage in equalizing natural 
flow in Wyoming. We think no more should be done here 
to effect an equitable apportionment. 

We have already noted the exceptional features of this 
section—the great concentration of demand in a short, 
compact area, the distinctly interstate scope and character 
of water distribution, with Wyoming appropriations 
serving Nebraska uses, with the dependence of Nebraska 
canals on Wyoming diversions, with the joint use of canals 
to serve both States. There has been no effective inter- 
state administration. The need to treat the section as an 
administrative unit without regard to state lines seems 
apparent. The Special Master concluded that the most 
feasible method of apportionment would be a distribution 
of natural flow on a percentage of daily flow basis. 

If a division of flow were made according to total acre- 
age, total requirements, or acreage or requirements of 
senior and junior appropriators, it would be as follows: 
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If the river flow is separated according to priority 
groups, water values expressed in second feet, and it is 
assumed that each canal diverts, in order of priority, the 
maximum limit of one second foot for each 70 acres, the 
result is as follows: 
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It is thus apparent that whether a division be propor- 
tioned to total acreage or to total diversion requirements 
_or be made on a strict priority basis, there would be no 
substantial difference except as to the first 1,500 second 
feet. The maximum difference as to other water would 
be 6%. 

Wyoming argues for a mass allocation, e. g. 705,000 acre 
feet to be allocated to Nebraska for diversion in this sec- 
tion during the irrigation season for Nebraska lands. The 
Special Master rejected that method. He concluded that 
it was based on an assumption of dependability of flow 
which would be bound to result in injustice to one or other 
of the States; that it apportioned not only natural flow 
but also storage water, the disposition of which is gov- 
erned by contracts. We have already considered Wyo- 
ming’s exception that storage water should have been 
included in the allocation. We have also considered the 
other phases of her argument in favor of mass allocation. 
We repeat that the inadequacy of the supply is too clear to 
permit adoption of Wyoming’s formula. 

The United States and Nebraska claim that the adop- 
tion of a priority schedule in this section would achieve 
the most equitable results. On a 25-75 percentage basis, 
Nebraska would get 75 second feet out of the first 100, to 
none of which she would be entitled in times of an extreme 
low flow; Wyoming would get 225 second feet out of the 
next 900 to none of which she would be entitled on a pri- 
ority basis. A priority basis would only coincide with the 
percentage basis when the supply available was 400 second 
feet or 1,500 second feet. If the supply were 800 second 
feet, a priority basis would give Wyoming 103 second feet 
and Nebraska the remaining 697 second feet. On the 
25-75 percentage basis, Wyoming would receive 200 sec- 
ond feet and Nebraska 600 second feet. It is argued that 
the unfairness of the proposed apportionment is demon- 
strated by the record of the low flow of the river in this 
section during the irrigation season in 1931-1940 period. 
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Thus in 1932 the flow never rose above 1,500 second feet 
after August 10th. In the 1934 season it rose above 1,500 
second feet only once after June 10th. And in the 1936 
season it was not often over 1,500 second feet. In 1932, 
1934 and 1936 the direct flow frequently fell below 1,000 
second feet. In 1934 it rose above 800 second feet for 
only about 33 days during the entire season and was below 
400 second feet about 34 days. In 1936 it was below 1,000 
second feet for over 50 days during the season and below 
800 second feet about 28 days. The argument is that fluc- 
tuation in the rights to water is inherent in the priority 
system and that the percentage apportionment of 25-75 is 
too rigid and does not give sufficient recognition to that 
fact. The frequency with which the flow has dropped 
below 1,500 second feet during the drought and the inequi- 
ties which result if a strict priority apportionment is not 
made at such times are emphasized. 

The United States and Nebraska advance as their pre- 
ferred alternative a strict priority apportionment in which 
the rights of each appropriator would be fixed. Wyoming 
says that may not be done since the appropriators are not 
parties to this proceeding. The Special Master had seri- 
ous doubts on that score. He also felt that an interstate 
priority schedule for this section, while not open to all the 
objections which would be present if it were applied to 
the whole river, would have other objections. Those were 
(1) that it would deprive each State of full freedom of in- 
trastate administration of her share of the water and (2) 
that it would burden the decree with administrative de- 
tail beyond what is necessary to an equitable apportion- 
ment. Our judgment is that these latter considerations 
without more are sufficient justification for rejection of 
the strict priority allocation advanced by the United 
States and Nebraska. An equitable apportionment may 
be had without fashioning a decree of that detail. And 
greater administrative flexibility may be achieved within 
the respective States by choice of another alternative. 
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The United States and Nebraska, however, press on us 
a second alternative in lieu of the 25-75 percentage basis 
_recommended by the Special Master. They suggest that 
a schedule of varying flows of the stream be adopted. 
Under that theory there would be an allocation on a pri- 
ority basis to each of the seven “blocks” of second feet 
up to and ineluding 1,526 second feet. All above 1,526 sec- 
ond feet would be apportioned on a percentage basis, e. g. 
28 per cent to Wyoming and 72 per cent to Nebraska. 

That alternative method has much to recommend it 
because of its rather strict adherence to the principle of 
priority during the periods of low flow. And it may be 
that it would involve no greater administrative burden 
than the flat percentage method. For as Nebraska points 
out, when the supply is determined it would seem to be 
as easy to give Wyoming the first 103 second feet and 
Nebraska the next 924 second feet as it would be to divide 
the second feet of flow by percentages. Moreover, the 
proposed alternative method would preserve, as well as the 
flat percentage method, the full control of each State over 
the internal administration of her water supply. 

We are not satisfied, however, that the block system of 
allocation up to and including 1,526 second feet is the more 
equitable under the circumstances of this case. The com- 
bined requirement of the Tri-State and Mitchell Canals is 
924 second feet. Under the block system of apportion- 
ment there would be no water for the Wyoming canals in 
groups 3, 5, and 7 of the foregoing table except such stor- 
age water as would be available to the Lingle and Hill Dis- 
tricts in group 5 under their Warren Act contracts. The 
Wyoming appropriations in these groups are, to be sure, 
junior to Tri-State and Mitchell. But as the Special Mas- 
ter points out those Wyoming appropriations, though jun- 
ior, represent old established uses in existence from 40 to 
over 50 years. Their water supply was not challenged by 
Nebraska on behalf of Tri-State and Mitchell until the 
1931-1940 drought cycle. For example, 6,282 acres are 
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served by two canals which have exercised their appropria- 
tive rights without interference for over 50 years. Fur- 
thermore, the great increase in return flows from the 
North Platte Project, which we discussed earlier, are rele- 
vant here. Those return flows are a “windfall” to irriga- 
tors who are so situated on the river as to use them yet who 
do not have storage rights and who share no part of stor- 
age costs. As we have seen, these return flows are sub- 
stantial and should be taken into account in balancing 
the equities between Wyoming and Nebraska in this sec- 
tion of the river. Moreover, the storage water rights of the 
lands included in groups 1, 2, 3, and 4 of the foregoing 
table bear upon this problem. Ejighty-two per cent of that 
Nebraska acreage has storage water rights under Warren 
Act contracts; 7 per cent of that Wyoming acreage has 
storage water rights. When groups 1 to 7 are considered, 
$2 per cent of the Nebraska acreage and 47 per cent of 
the Wyoming acreage have storage water rights under 
Warren Act contracts. The Mitchell and Ramshorn Ca- 
nals are the only Nebraska canals in the 7 groups which 
have no storage water rights. As we have said, storage 
water, though not apportioned, may be taken into account 
in determining each State’s equitable share of the natural 
flow. Wyoming v. Colorado, supra. Our problem is not 
to determine what allocation would be equitable among 
the canals in Nebraska or among those in Wyoming. That 
is a problem of internal administration for each of the 
States. Our problem involves only an appraisal of the 
equities between the claimants whom Wyoming repre- 
sents on the one hand and those represented by Nebraska 
on the other. We conclude that the early Wyoming uses, 
the return flows, and the greater storage water rights 
which Nebraska appropriators have in this section as 
compared with those of Wyoming appropriators tip the 
scales in favor of the flat percentage system recommended 
by the Special Master. It should be noted, moreover, that 
that method of apportionment, though not strictly adher- 
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ing to the principle of priority, gives it great weight and 
does not cause as great a distortion as might appear to be 
. the case. For on the first 412 second feet of flow the ad- 
vantage would be with Nebraska, since 412 is the point at 
which 25 per cent of the flow would first equal the 103 
second feet which on a priority basis would go to Wyo- 
ming. On the next 1,114 second feet the advantage would 
be with Wyoming, since Wyoming’s share on a priority 
basis would equal 25 per cent of the flow only after the 
total flow had reached 1,526 second feet. 

Accordingly, we conclude that the flat percentage 
method recommended by the Special Master is the most 
equitable method of apportionment. We have considered 
the arguments advanced against the apportionment being 
made on the basis of 25-75 per cent. But we do not believe 
the evidence warrants a change in those percentages. 

Wyoming urges reductions in the requirements for the 
Whalen to Tri-State Dam section of the river. As we 
have seen, the seasonal requirement, as found by the Spe- 
cial Master, is 1,027,000 acre feet. Wyoming thinks this 
should be reduced 85,000 acre feet by lowering the esti- 
mates for the Interstate, Tri-State and Northport Ca- 
nals and by eliminating the demand of Ramshorn. Wyo- 
ming would reduce Interstate by 60,000 acre feet—15,000 
on account of alleged excessive acreage, 27,000 on account 
of possible large winter diversions to Lake Minatare and 
Lake Alice, 18,000 on account of water which can be 
pumped from welis. We have examined the evidence on 
the alleged excessive acreage and the Lake Minatare and 
Lake Alice diversions and are satisfied that Wyoming has 
not made a showing sufficient to sustain her exceptions. 
It would serve no useful purpose to burden this opinion 
with the details. As respects the desired reduction be- 
cause of pumping little need be said. In 1940 Interstate 
received only 45 per cent of its requirements. Wyoming 
estimates that the water pumped during that year was the 
equivalent of 18,000 acre feet at the headgate. It is diffi- 
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cult to see the equity in Wyoming’s demand that Inter- 
state’s quota from the river be reduced by that amount. 
These irrigators bore their share of the cost of the opera- 
tion and maintenance of Pathfinder and Guernsey and 
also paid the cost of the pumping. It is not just that they 
forego the benefits of the water for which they are paying, 
give the benefits to others, and take on the additional ex- 
pense of pumping. 

We have carefully considered Wyoming’s claim that 
excessive estimates have been allowed Tri-State and 
Northport. As respects Tri-State there is a sharp conflict 
over the evidence concerning the acreage served. While 
the acreage of 52,300 acres computed by the Special Mas- 
ter is liberal, it has support in the evidence and Wyoming 
has not made a sufficient showing which warrants a reduc- 
tion from that figure. It is true that the Tri-State acre- 
age expanded as the result of Warren Act contracts and 
that a demand on natural flow to supply that aggregate 
acreage on its face seems inequitable in relation to canals 
junior to Tri-State which have no storage rights. But 
the Special Master found that the supply for the Wyo- 
ming private canals in this section had also been en- 
hanced through the operation of Pathfinder and return 
flows resulting from the use of storage water. We do not 
believe sufficient disparity has been shown to warrant an 
adjustment in the decree. The Special Master allowed 30 
per cent for loss in the Tri-State Canal. Wyoming claims 
that should be reduced because water intercepted in the 
Tri-State Canal for delivery to Northport does not suffer 
as great a loss since it is not carried as far. But Wyo- 
ming’s witness reached the same view as the Special Mas- 
ter. And no proof is advanced by Wyoming which under- 
mines that conclusion. Moreover, an examination of the 
points at which the return flows are intercepted indicates 
that the room for difference of opinion is not as great as 
Wyoming suggests. : 
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Wyoming’s contention that in determining the require- 
ments of the canals in this section Ramshorn should not 
have been allotted 3,000 acre feet per annum presents 
different problems. Ramshorn receives its supply through 
Tri-State. The Special Master in computing the require- 
ments of Tri-State deducted the return flows below the 
Tri-State Dam which were intercepted and utilized by 
the canal.*” But there apparently was not deducted the 
accretions from Spring Creek, a tributary which flows into 
the river below the Wyoming-Nebraska line and above 
Tri-State Dam.*' The average run-off of Spring Creek 
from May to September during the 1932-1940 period ap- 
pears to have been 2,855 acre feet. We agree that this 
accretion should be taken into account in computing 
Nebraska’s requirement of water from Wyoming. 

The Special Master found that the priorities of the 
canals in this section, the acres served, the requirements 
in second feet (one second foot for each 70 acres), and the 
acre feet requirement per season were as follows: 























‘ —_ Second Acre 
Canal Priority | Acres Feet Feet 
1. Wyo.: 
Grattan iaeiesipanah at eivaiion 11/1/82 614 9 1, 639 
North Platte sa caisiabie 9/22/83 3, 153 45 8, 418 
Rock Ranch silted ‘ Spring/84 2, 250 32 5, 908 
PE SN wacutacesenexesnwnsece 5/22/86 1, 200 17 3, 204 
7, 217 103 19, 169 
2. Neb.: 
Ri nnensntnunatatanienennuans : 9/16/87 51, 000 729 | 1178, 500 
int Sobcinsimibubbnannate . 6/20/90 13, 633 195 35, 000 
64, 633 924 213, 500 
3. Wyo.: 
RT eee Ae ita ce alae 11/6/91 292 5 833 
Torrington ___------ pubebelenindennnecmcaciiel 11/28/91 2, 061 29 5, 503 
ae suena tuitions 2/21/93 4, 221 60 11, 270 
6, 574 | 94 | 17, 606 





See footnotes at end of table. 


20 They are shown on Wyoming’s Exhibit No. 149. 
21 They are shown on Wyoming’s Exhibit No. 150. 
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f — Second Acre 
Canal Priority Acres Feet Feet 
4. Neb.: 
ER a 5 CR ee ee ; 3/20/93 994 14 3, 000 
Gering aE nee ay Se Pe 3/15/97 13, 500 193 36, 000 
14, 494 207 | 39, 000 
5. Wyo.: 
ee ~~ ican 3/12/98 20 1 53 
Narrows 11/13/99 110 2 334 
Lingle-Hill (via Interstate) _____-- 9/6/01 11, 500 164 34, 299 
11, 630 167 34, 686 
6. Neb.: Tri-State_____- ma 4/14/02 1, 300 19 14, 550 
7. Wyo.: 
, CE eee jinn ‘ 4/23/02 110 2 303 
Grattan ___- a = . 1/27/04 70 1 187 
Murphy. Saininimensinaidetiinted 4/2/04 100 1 275 
EAR SE SEALE a 12/2/04 639 9 1, 706 
919 13| 2,471 
8. Wyo.: 
Lingle-Hill (via Interstate) __.......__-- 12/6/04 2, 300 33 11, 655 
Pathfinder Irrigation District (via Inter- 
state) Wyoming lands___-____-.._.._-- 12/6/04 2, 300 33 9, 844 
Goshen Irrigation District (via Ft. 
Laramie) ELEN Eda ae 12/6/04 50, 000 714 137, 500 
54, 600 780 158, 999 
9. Neb.: 
Pathfinder Irrigation District (via Inter- 
state) Nebraska Lands__--_-___- shakin 12/6/04 | 284,950 1, 213 363, 586 
Gering-Ft. Laramie Irrigation District 
(via Ft. Laramie)___- P 12/6/04 53, 500 764 147, 100 
Northport. - ___- stpenicichacbiaeaiphibins 12/6/04 3 4, 548 65 19, 100 
142,998 | 2,042| 529,786 
10. Wyo.: 
Rock Ranch daitiadaainanmackuaehda 1/3/10 822 12 2, 195 
SC ee eee A Pe a 2/20/11 504 7 1, 346 
1,326 19} 3,541 
ee SE... camavanakaneeaeeabuaa 12/21/11 770 ll 2, 056 
ree ae 7/14/15 147 2 392 
13. Neb.: 
0 Ee ea ee 9/11/15 213 3 569 
GE iduntinichakcanennbnadamsmeemadinnns 3/20/20 42 1 102 
255 4 167 





' The value for Tri-State assumes that the historical interceptions (35,500 acre feet annually) 
by this canal below the state line will in the future be delivered to the Northport District, in 
compliance with the decree in United States v. Tilley, 124 F. 2d 850. 

298,000 acres minus 10,748 acres supplied by winter diversions to inland reservoirs and 
minus 2,300 acres of Wyoming lands included in Pathfinder District. Second feet and acre 
feet requirements are adjusted correspondingly. 

3 This canal supplies a total of 13,000 acres, but 8,452 acres will be supplied in the future by 
interception below state line. See Note 1. 
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Nebraska contends that the requirements of Tri-State 
should be 196,000 acre feet and that the allotment to the 
Gering-Ft. Laramie Irrigation District should be 169,165 
acre feet. The argument for the increase for Tri-State is 
based on the theory that Nebraska has not been given in 
this section the same margin of safety which was allowed 
Wyoming in the Pathfinder-Whalen section of the river. 
But Nebraska has not shown that this allowance was less 
accurate than the ones made to Wyoming in the other 
section of the river. And our reading of the record con- 
vinces us that the allowances to Nebraska are as liberal as 
those to Wyoming and that an increase to either would 
not be justified in view of the overappropriation of the 
natural flow. The argument of an increase in the allot- 
ment to the Gering-Ft. Laramie Irrigation District points 
out that it receives the same headgate allotment as the 
Goshen Irrigation District in Wyoming which supplies the 
Wyoming land under this canal and that the lower area 
should be given a substantially larger headgate allotment 
to compensate for canal losses in the upper section of the 
canal. This argument, however, is not supported by evi- 
dence. The same allowance for the lands in each State is 
supported by the record. For there is evidence that the 
delivery to the lands in each State in relation to headgate 
diversions is substantially the same. 

The United States contends that the allowance of 65 
second feet for the Northport Canal is error. As the 
Special Master indicated, the 65 second feet allowance is 
the amount necessary to serve the acreage under that canal 
which will not be served by return flow intercepted and 
transported for Northport by the Tri-State Canal. But 
as the United States points out, return flow is not steady 
during the irrigation season. It presented a study show- 
ing that in the seven best years from 1930 to 1940 the aver- 
age return flow intercepted by Tri-State on May 1 was 
only 23 second feet, averaged only 43.9 second feet for the 
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month of May, averaged 135 second feet for the month of 
July and did not reach its peak of 200 second feet until 
September 30, the end of the irrigation season. On that 
basis Northport could irrigate very little of its acreage 
from return flow in the first part of the irrigation season, 
though at the end of the season it could irrigate all. The 
second feet requirement of Northport is 186. We conclude 
that Northport should be entitled to use that amount of 
flow during the season to meet its requirement of 19,100 
acre feet. The 186 second feet will, however, be subject to 
reduction by the amount of return flow intercepted by the 
Tri-State Canal for delivery to Northport at any given 
point of time. 

As we have noted,” the Special Master recommends 
that for this part of the decree segregation of natural flow 
and storage water be determined in accordance with the 
formula and data appearing in U.S. Exhibit 204A, unless 
and until Nebraska, Wyoming and the United States agree 
upon a modification or upon another formula. Wyoming 
contends that it is impossible to determine what is natural 
flow and what is storage water in the Whalen-Tri-State 
Dam section of the river from day to day. The problem 
is a perplexing one. Physical segregation is, of course, 
impossible. But on the basis of the record we think that 
it is feasible to determine what portion of the flow at a 
given point is storage water and what portion is natural 
flow. Precision is concededly impossible. But approxi- 
mations are possible; and they are sufficient for the ad- 
ministration of the river under the decree. It is true, as 
Wyoming says, that in order to segregate storage water 
and natural flow, losses by evaporation must be deter- 
mined and, since those losses vary from section to section, 
the number of days required for the water to travel from 
one point to another must be known. The time required 
for water to travel from Aleova to Nebraska varies under 
different conditions. As an expert of the Bureau of 


22 Note 19, supra. 
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Reclamation testified, since that time interval varies 
with the amount of water flowing in the river, it is difficult 
to make a formula which reflects it. Indeed U.S. Exhibit 
204A does not include the time lag element and therefore 
does not supply all the data necessary in the segregation 
of natural flow and storage water at Whalen. But this 
expert testified that although it had not been possible to 
reflect the time interval in a formula, an adjustment for it 
was made: 

“Q.—In making this time interval correction, you 
use your best judgment, based upon your experience 
on the river and your observation of what conditions 
were in the river, and, using that judgment, you 
arrive at the figure for this time interval correction, 
do you not? 

“A.—Yes, it is a more or less arbitrary correc- 
dom... 

But while the adjustment is an arbitrary one, cor- 
rections can be made and are made so that over a short 
period of days the segregation is balanced.** And the 


*8This expert for the Bureau of Reclamation, C. F. Gleason, 
testified : 

“Q.—lIf there is an error in a series of four or five days as to the 
amount of natural flow in relation to the storage, that might mean 
that a natural flow canal might get more or might get less than its 
due allotment of water, isn’t that right? 

“A.—That might be true over a very short period. However, the 
corrections made which are shown in the work sheets as plus or minus 
storage in that section of the river are made to balance out in such a 
way that over the season there is no robbery of natural flow or storage 
and no particular accrual to it as a result of this method of calcu- 
lation. 

“Q.—That is, an attempt is made to balance out, according to your 
judgment of what ought to be the amount of natural flow and storage 
at the State line, is that right? 

“A.—lIt is not balanced out according to judgment. It is balanced 
out mathematically. 

“Q.—But it is balanced out mathematically upon what factors? 

“A—Upon the factors of plus and minus channel storage, if you 
want to use that term. If we plus storage into the channel some days, 
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evidence is that though this adjustment is only approxi- 
mate and lacks precision, it is sufficiently accurate for 
administrative purposes. For this expert of the Bureau 
of Reclamation testified: 

“Q.—But, giving consideration to all of these fac- 
tors, there isn’t any way of making any accurate 
determination, day to day, of the actual balance of 
natural flow and storage at either Guernsey or the 
Nebraska-Wyoming line, is there? 

“A.—That term ‘accurate’ depends upon what is 
accurate. 

“Q.—I mean this, Mr. Gleason—if there is 5,000 
second feet of water arriving at Guernsey, is there any 
way that you can correctly and accurately determine 
that 2,500, for instance, is storage and that 2,500 is 
natural flow? 

““4,.—Oh, I believe that we arrive at a figure that is 
correct enough for administrative purposes. It must 
be realized that an error of ten second feet in five 
hundred is inevitable. All hydrographic records are 
inaccurate to a varying extent, and the computations 
based upon them, and based upon assumptions as to 
evaporation in preparing formulae, so the judgment 
of the men doing it enters into the final figure, and 
the most we can hope to do is to arrive at daily figures 
which, summed up over a period of time, will more 


we minus the total of the same amount later on to make it balance 
out. 

“Q.—That is to say, and you just testified in that way, that your 
balancing out of these plus and minus quantities that you put in is 
based upon your judgment of how much natural flow and storage water 
is at the State line, in view of the conditions and the quantities of 
natural flow and storage at Aleova? 

“A —Yes, that is correct. 

“Q.—Accordingly, the plus or minus corrections are based upon 
this matter of judgment. 

“A —Yes.” 
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closely approximate the accurate figures than the 
daily figures taken individually do.” 
No other expert testimony undermines that conclusion. 

We cannot conclude that the segregation of natural 
flow and storage water lacks feasibility. If a compre- 
hensive formula can be agreed upon, it may later be 
incorporated in the decree. 

Gauging Stations and Measuring Devices. The Special 
Master recommends that such additional gauging stations 
and measuring devices at or near the Wyoming-Nebraska 
state line be installed as are necessary for effecting the 
apportionment in the Whalen-Tri-State Dam section of 
the river and that they be constructed and maintained at 
the joint and equal expense of Nebraska and Wyoming. 
The parties take no exception to this recommendation 
and it will be adopted. 

Tri-State Dam to Bridgeport, Neb. The Special Mas- 
ter excluded this section of the river from the apportion- 
ment on the grounds that its canals are adequately sup- 
plied from return flows and other local sources. Nebraska 
takes exception to that exclusion. She points out that of 
the 12 canals in this section which bear on our problem, 
two have Warren Act contracts. Nine are senior to all 
Wyoming appropriations except the first 103 second feet 
for the oldest appropriators; only about 200 second feet 
of Wyoming appropriations are senior to these Nebraska 
appropriations. Nebraska says that four of these canals 
had insufficient supplies during the three dry years of 
1934, 1936 and 1940. And she points out that during the 
same periods the nine Wyoming canals, serving substan- 
tially the same kinds of areas, had excessive diversions. 
But it appears that other Nebraska canals in the section 
had excessive diversions during the same years. And the 
record supports the conclusion of the Special Master that 
seasonal supplies are adequate. He explained the short- 
ages as due (1) to lack of coincidence between the time 
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and quantity of supplies and the time and extent of needs; 
(2) the excessive diversions by some canals at the expense 
of others; (3) the withdrawal of water as a matter of 
priority to supply senior canals in the lower section. The 
latter he thought would be largely eliminated due to the 
construction of the Kingsley and Sutherland Reservoirs. 

Nebraska has not convinced us that there is error in 
this conclusion. Two of the canals have Warren Act con- 
tracts. In the 1931-1940 period while there was no limi- 
tation on Wyoming uses for Nebraska’s benefit, the mean 
divertible flow passing Tri-State Dam for the May- 
September period was 81,700 acre feet. This is in addition 
to the local supplies which even during the drought period 
were adequate to meet the needs of the canals without 
calling upon up-river water. 

This section will accordingly not be included in the 
apportionment. 

Modification of the Decree. The Special Master recom- 
mends that the decree permit any of the parties to apply 
at the foot of the decree for its amendment or for further 
relief, and that the Court retain jurisdiction of the suit 
for the purpose of any order, direction, or modification of 
the decree or any supplementary decree that may at any 
time be deemed proper in relation to the subject matter 
in controversy. Colorado and Wyoming object to this 
provision. Colorado’s objection that this provision places 
administrative burdens on the Court which we should not 
assume has been sufficiently answered. Wyoming’s ob- 
jection is in the main that a complete equitable appor- 
tionment should be made, leaving open for future consid- 
eration only the question of additional development above 
Whalen in Wyoming and Colorado. But our rejection 
of the proposal for a mass allocation disposes of this ob- 
jection. And we do not think it appropriate to bar, as 
Wyoming suggests, applications for modifications within a 
period of ten years, or alternately five years, from entry 
of the decree. 
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Ordinary and Usual Domestic and Municipal Purposes. 
The Special Master reports that the parties are agreed 
that there should be no restriction upon the diversion from 
the North Platte River in Colorado or Wyoming of water 
for ordinary and usual domestic and municipal purposes 
and consumption and that nothing in the recommended 
decree is intended to or will interfere with such diver- 
sions and uses. Wyoming suggests that that provision 
cover not only diversions from the North Platte River 
in Colorado and Wyoming but also diversion from its trib- 
utaries in those States and that stock-watering purposes 
be excepted as well as ordinary and usual domestic and 
municipal purposes. We think those suggestions are ap- 
propriate ones. They will be adopted. 

Records of Irrigation and Storage. The decree, as has 
been seen, will limit Wyoming and Colorado to the irriga- 
tion of stated acreages above Pathfinder and to storage of 
more than stated amounts of water in that region. The 
United States insists that the decree should also require 
Wyoming and Colorado to maintain complete and accu- 
rate records of irrigation and storage of water in those 
areas and to keep them available. Wyoming says that is 
an unnecessary provision. Colorado says that its officials 
already have such duties. But the record in this case re- 
flects the need for complete and accurate records. And it 
seems to us desirable that such records be kept. Other- 
wise, neither the States nor the other interested parties 
can know if the acreage and storage limitations are being 
met. Continuous records will simplify the program of 
administration. The proposal is adopted. 

Importation of Water. The decree which we enter ap- 
portions only the natural flow of the North Platte River. 
The United States suggests that the decree explicitly state 
that it does not cover any additional supply of water which 
may be imported into this basin from the watershed of 
an entirely separate stream and which presently does not 
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flow into the basin. To remove any possible doubt on 
that score the decree will contain a provision that it does 
not and will not affect the use of such additional supplies 
of water or the return flow from it. All questions concern- 
ing the apportionment of such water will await the event. 

The parties may within ninety days submit the form of 
decree to carry this opinion into effect. Costs will be 
apportioned and paid as follows: The State of Colorado, 
one-fifth; the State of Wyoming, two-fifths; and the State 


of Nebraska, two-fifths. 
It is so ordered. 


Mr. Justice JACKSON took no part in the consideration 
or decision of this case. 


Mr. Justice Roperts. 


I am unable to agree with the court’s disposition of this 
ease. I think the decision constitutes a departure from 
principles long established and observed by the court in 
litigations between the states of the Union, and adopts a 
course diametrically opposed to our most recent adjudica- 
tion in the field of interstate waters.’ Without proof of 
actual damage in the past, or of any threat of substantial 
damage in the near future, the court now undertakes to 
assume jurisdiction over three quasi-sovereign states and 
to supervise, for ali time, their respective uses of an inter- 
state stream on the basis of past use, including, over a 
ten-year term, the greatest drought in the history of the 
region, admitting, in effect, that its allocation of privileges 
to the respective states will have to be revised and modified 
when that drought ceases and more water becomes avail- 
able for beneficial use. I doubt if, in such interstate con- 
troversies, any state is ever entitled to a declaratory judg- 
ment from this court. I am sure that, on the showing in 
the present record, none of the states is entitled to a dec- 


1 Colorado v. Kansas, 320 U. S. 383. 
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laration of rights. The precedent now made will arise to 
plague this court not only in the present suit but in others. 
The future will demonstrate, in my judgment, how wrong 
it is for this court to attempt to become a continuing um- 
pire or a standing Master to whom the parties must go 
at intervals for leave to do what, in their sovereign right, 
they should be able to do without let or hindrance, pro- 
vided only that they work no substantial damage to their 
neighbors. In such controversies the judicial power 
should be firmly exercised upon proper occasion, but as 
firmly withheld unless the circumstances plainly demand 
the intervention of the court. Such mutual accommoda- 
tions for the future as Nebraska and Wyoming desire 
should be arranged by interstate compact, not by 
litigation. 

Nebraska initiated this suit on the theory that Wyo- 
ming was diverting water under Wyoming appropriations 
junior to Nebraska appropriations, which, at the time, 
were either receiving no water or an insufficient supply. 
Nebraska, in support of its position, attempted to prove 
the worth of an acre-foot of water for irrigation. But, of 
course, this is not the way to prove damage in such a con- 
troversy; water for beneficial use is what counts. No 
injury results from the deprivation of water unless a need 
is shown for that water for beneficial consumptive use at 
the time by the State claiming to have been wrongfully 
deprived of it. If water is not needed by downstream 
senior rights; the denial of water to upstream junior rights 
can result only in waste. No State may play deg in the 
manger, and build up reserves for future use in the ab- 
sence of present need and present damage. 

Even on Nebraska’s theory, she did not see fit to im- 
plead Colorado, obviously because she despaired of show- 
ing that anything Colorado was doing, or threatening 
presently to do, deprived her of any right. Wyoming im- 
pleaded Colorado not on the theory that Colorado was 
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injuring Wyoming, or threatening so to do, but on the 
theory that there ought to be an apportionment of 
“rights” in the waters of the stream as between the three 
States,—an advisory judgment on the subject. 

I shall first discuss the contemplated decree as it affects 
Colorado. The Master finds: 


“Equity does not require any restriction upon or inter- 
ference with present uses of water by Colorado within the 
North Platte Basin in North Park or any reduction in the 
present rate of transbasin exportation from North Park. 


“Furthermore, reduction in Colorado use would not cor- 
respondingly enhance the supply of the other States. In 
fact there is no clear showing as to the extent of benefit 
to the North Platte Project or other Wyoming or Nebraska 
users of any limitation upon present uses in North 
Park.” 


The Master concludes: 


“From a consideration of all the factors bearing on those 
equities, my judgment is that equitable apportionment 
does not require any interference with present uses in 
North Park.” 


After referring to possible schemes for further use of 
water in Colorado as constituting a threat of further de- 
pletion, he says of the threat: “It can hardly be said to be 
immediate.” He sums up his conclusions as to Colorado 
as follows: 


“A prohibition against further expansion of irrigation 
in North Park seems to me recommended by consideration 
of (a) the insufficiency of the present supply at best to 
more than satisfy the requirements of presently estab- 
lished uses, (b) the principle laid down in Wyoming v. 
Colorado, (ce) the consonance of such limitation with 
the general plan of apportionment being recommended 
herein. At the same time to impose a permanently fixed 
restriction against further irrigation development in North 
Park would not appear justified in view of the possibility 
of such future increase in supply as to render it unneces- 
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sary. The three alternatives are (1) an outright dis- 
missal as to Colorado, (2) denial of any present relief 
against that state with retention of jurisdiction to grant 
such relief on a later showing of such continuation of 
present conditions of supply as to require the conclusion 
that they must be accepted as the measure of dependa- 
bility, (3) imposition of a limitation to present uses of 
water with retention of jurisdiction to release the restric- 
tion if and when the ‘dry cycle’ shall run its course and it 
appears that the water supply has become such as to 
justify further expansion of irrigation in North Park. 
A reasonable argument can be made for any of these three 
alternatives. My recommendation in line with the third 
alternative is that Colorado be limited to the irrigation 
of 135,000 acres, to the accumulation annually of 17,000 
acre feet of storage water, and the exportation of 6,000 
acre feet per annum to the South Platte basin.” 

In the proposed decree, he would enjoin Colorado in 
accordance with this recommendation although, confess- 
edly, Colorado is not diverting or contemplating diversion 
of the waters in question. A more gratuitous interference 
with a quasi-sovereign State I cannot imagine. It would 
disregard all that we have repeatedly said to the effect 
that a State should not be enjoined by this court at the 
suit of a sister State unless she is inflicting, or threatening 
immediately to inflict, grave and substantial damage upon 
the complainant. I cannot imagine that, as between 
private parties, an injunction would go against one who 
is not doing, or immediately threatening to do, harm to 
the complainant. The court is simply taking Colorado 
under its wing and proposes to act as guardian of the State 
in respect to the waters of the North Platte within her 
borders. ‘ 

One need only examine the Master’s report to deter- 
mine that Nebraska’s case against Wyoming stands no 
better than that against Colorado. 

This court stated, in Colorado v. Kansas, 320 U.S. 383, 
393: “Such a controversy as is here presented is not to 
be determined as if it were one between two private 
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riparian proprietors or appropriators.” Nor is it to be 
determined by the relative priorities of the users in the 
upper and the lower States. Yet that is what in effect 
Nebraska sought by her complaint. She is not awarded 
the relief she asked but instead the so-called “natural 
flow” water is apportioned in percentages between Wyo- 
ming and Nebraska. This is done in spite of the fact 
that the Master finds that Nebraska needs none of the 
natural flow which passes the Tri-State Dam for lands 
lying below that point but has ample water for those lands, 
regardless of any such flow. Without a showing of need 
for water for beneficial use and, in spite of the fact that 
some of the water flowing past the Tri-State Dam is 
found now to go to waste, an apportionment is made be- 
tween Wyoming and Nebraska. The Master’s findings 
show that, under the heretofore uniform test, Nebraska 
has not proved such damage as would entitle her now to 
relief. The table quoted in footnote 4 of the court’s opin- 
ion demonstrates that during a thirty-year period, while 
irrigation did not increase materially in Colorado and in- 
creased about one-third in Wyoming, Nebraska more than 
doubled her acreages under irrigation. Speaking of Ne- 
braska agriculture’s dependence on irrigation, the Master 
says: 

“On the other hand, when scanned for evidence of 
serious drouth damage since 1931, the statistics are 
equivocal. It appears that there was a rather sharp re- 
duction in the production of alfalfa and sugar beets, but 
the indication is that this was due to a reduction of acre- 
age rather than of rate of yield. While there was some 
decline in the production rate of alfalfa, there was a rise 
in the rate for sugar beets. The acreages devoted to beans 
and potatoes increased to very closely offset the reduction 
in beets and alfalfa, the total acreages devoted to the four 
crops for the three five-year periods, being 124,281, 
122,332, and 122,130 respectively. The large increase in 
total production of beans and potatoes should also be 
noted. The statistics, taken all in all, are, to say the least, 
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inconclusive as to the existence or extent of damage to 
Nebraska by reason of the drouth or by reason of any 
deprivation of water by wrongful uses in Wyoming or 
Colorado. 

“Nebraska makes no strong claim for its showing in this 

regard. Her brief says: 
‘ . . . the factors involved in the crop statistics which can- 
not be eliminated largely distort the picture and make it 
difficult to show one way or the other the effect and results 
of the shortage of irrigation water upon crop production. 
However, we believe that when the statistics are properly 
considered in the light of other factors, they indicate that 
crop production is seriously damaged when the water 
supply is low.’ 

“Another apparent demonstration of the importance of 
the part played by irrigation in the economic development 
of western Nebraska may be seen in its Exhibits 433 and 
434, in which the growth of population in eight counties 
in which irrigation has been practiced is compared with 
that of six counties without irrigation, the latter lying 
immediately east and south of the irrigated group. The 
first or irrigated group of counties shows an increase in 
population in the 40-year period between 1890 and 1930 
of 131 per cent. The second, the nonirrigated group, for 
the same period shows a population loss of three per cent. 
No attempt, however, is made to attribute this lack of 
growth in the second group to anything done in Wyoming 
or Colorado.” 


Again the Master says: 


“Tt is of course obvious in general and without any de- 
tailed proof that in an arid or semi-arid country depriva- 
tion of water for irrigation in time of need cannot be 
otherwise than injurious to the area deprived. The weak- 
ness, if such there be, in Nebraska’s proof is uncertainty 
as to the extent of any invasion of her equitable share ex- 
cept as measured by diversions ‘out of priority’ and un- 
certainty as to the extent of her injury consequent upon 
the alleged violation of her equitable rights, except as 
measured by the dollar value assigned to the water lost 
to her through such diversions. If to sustain her burden 
of proof Nebraska must establish not only violations of 
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her priorities or infringement otherwise on her equitable 
share by the other States, but also that as a result she 
has suffered injury of great magnitude in the broad sense 
of serious damage to her agriculture or industries or ob- 
servable adverse effects upon her general economy, pros- 
perity or population, then her proof has failed, for there is 
no clear evidence of any of these things.” (Italics in Mas- 
ter’s report.) 

Further the Master finds: 

“Another factor favoring Nebraska is that there will 
commonly be accidental water in substantial quantities 
passing the state line above that allocated to the State. 
Even during the dry cycle and with no restriction on Wyo- 
ming uses, the usable water passing Tri-State Dam aver- 
aged in the May-September period 81,700 acre feet. More 
than half of this flow, however, occurred in May and June 
with comparatively little in August and September. The 
quantity is perhaps too uncertain to be considered of great 
importance. It is a minor factor in the balancing of equi- 
ties between the States.” 

Thus it is apparent that of the very natural flow of water 
with which the Master is dealing some of it went to waste 
in the area he considered critical. In other words, there 
was more water for Nebraska than she turned to bene- 
ficial use even in the drought years. 

As respects both defendants the decree makes a pro- 
visional adjustment based upon dreught conditions, with 
the understanding that if conditions change, by reason of 
events not now envisaged, the defendants may again 
come to this court for another provisional arrangement 
which shall stand until some party to the decree thinks 
that a further revision should be made. Thus three States, 
with respect to their quasi-sovereign rights, will be in 
tutelage to this court henceforth. 

Such controversies between States are not easily put to 
repose. Even when judicial enforcement of rights is re- 
quired, the attempt finally to adjudicate them often proves 
abortive. Our reports afford evidence of this fact. Kan- 
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sas and Colorado came here twice, at the instance of Kan- 
sas, in a dispute over the flow of the Arkansas River.* In 
a case presenting, on the whole, less difficulty than the 
present one this court entered a decree June 5, 1922,° only 
to find it necessary to revise it on October 9, 1922.4 But 
the controversy would not down. The parties came back 
here on three occasions because of misunderstandings and 
disagreements with respect to the effect of our decree.°® 

The controversy with respect to the diversion of the 
waters of Lake Michigan seemed to require a decree con- 
ditioned upon, and containing provisions with respect to, 
future conduct. The difficulty of administering that de- 
cree is evidenced by the repeated appearance of the parties 
in this court.* 

Experience teaches the wisdom of the rule we have so 
often announced, that, in such cases, the complaining State 
must show actual or immediately threatened damage of 
substantial magnitude to move this court to grant relief; 
and that, until such showing is made, the court should 
not interfere. The court, as I think, now departs from 
this course. 

The bill should be dismissed. 


Mr. Justice FRANKFURTER and Mr. Justice Rur- 
LEDGE join in this opinion. 


2 Kansas v. Colorado, 206 U. 8. 46; Colorado v. Kansas, 320 U. 8S. 
383. 

%’ Wyoming v. Colorado, 259 U. 8. 496. 

4 Jd. 260 U.S. 1. 

5 Jd. 286 U.S. 494; 298 U.S. 573; 309 U.S. 572 

6 Wisconsin v. Illinois, 278 U. 8. 367; 281 U.S. 179; 289 U.S. 395; 
309 U.S. 569; 311 U.S. 107; 313 U.S. 547. 
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DECREE. 
(ENTERED OcrToser 8, 1945.) 


This cause having been heretofore submitted on the 
report of the Special Master and the exceptions of the 
parties thereto, and the Court being now fully advised 
in the premises: 

It is ordered, adjudged and decreed that: 

I. The State of Colorado, its officers, attorneys, agents 
and employees, be and they are hereby severally enjoined 

(a) From diverting or permitting the diversion of 
water from the North Platte River and its tributaries 
for the irrigation of more than a total of 135,000 acres 
of land in Jackson County, Colorado, during any one 
irrigation season; 

(b) From storing or permitting the storage of more 
than a total amount of 17,000 acre feet of water for 
irrigation purposes from the North Platte River and 
its tributaries in Jackson County, Colorado, between 
October 1 of any year and September 30 of the follow- 
ing year; 

(c) From exporting out of the basin of the North 
Platte River and its tributaries in Jackson County, 
Colorado, to any other stream basin or basins more 
than 60,000 acre feet of water in any period of ten 
consecutive years reckoned in continuing progressive 
series beginning with October 1, 1945. 

II. Exclusive of the Kendrick Project and Seminoe 
Reservoir the State of Wyoming, its officers, attorneys, 
agents and employees, be and they are hereby severally 
enjoined 

(a) From diverting or permitting the diversion of 
water from the North Platte River above the Guern- 
sey Reservoir and from the tributaries entering the 
North Platte River above the Pathfinder Dam for the 
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irrigation of more than a total of 168,000 acres of land 
in Wyoming during any one irrigation season. 

(b) From storing or permitting the storage of more 
than a total amount of 18,000 acre feet of water for 
irrigation purposes from the North Platte River and 
its tributaries above the Pathfinder Reservoir be- 
tween October 1 of any year and September 30 of the 
following year. 

III. The State of Wyoming, its officers, attorneys, 
agents and employees, be and they are hereby severally 
enjoined from storing or permitting the storage of water 
in Pathfinder, Guernsey, Seminoe and Alcova Reservoirs 
otherwise than in accordance with the relative storage 
rights, as among themselves, of such reservoirs, which are 
hereby defined and fixed as follows: 

First, Pathfinder Reservoir; 

Second, Guernsey Reservoir; 

Third, Seminoe Reservoir; and 

Fourth, Aleova Reservoir; 

Provided, however, that water may be impounded in or 
released from Seminoe Reservoir, contrary to the foregoing 
rule of priority operation for use in the generation of elec- 
tric power when and only when such storage or release 
will not materially interfere with the administration of 
water for irrigation purposes according to the priority de- 
creed for the French Canal and the State Line Canals. 

IV. The State of Wyoming, its officers, attorneys, 
agents and employees be and they are hereby severally 
enjoined from storing or permitting the storage of water 
in Pathfinder, Guernsey, Seminoe or Alcova Reservoirs, 
and from the diversion of natural flow water through the 
Casper Canal for the Kendrick Project between and in- 
cluding May 1 and September 30 of each year otherwise 
than in accordance with the rule of priority in relation to 
the appropriations of the Nebraska lands supplied by the 
French Canal and by the State Line Canals, which said 
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Nebraska appropriations are hereby adjudged to be senior 
to said four reservoirs and said Casper Canal, and which 
said Nebraska appropriations are hereby identified and 
defined, and their diversion limitations in second feet and 
seasonal limitations in acre feet fixed as follows: 


Limitation Seasonal 


in Sec. Limitation 

Lands Canal Feet in Acre Ft. 

Tract of 1,025 acres. .........0.. ee 15 2, 227 
Mitchell Irrigation District....... Mitchell....... 195 35, 000 
Gering Irrigation District........ SEE siiwacenes 193 36, 000 
Farmers Irrigation District....... Tri-State ...... 748 183,050 
Ramshorn Irrigation District. .... Ramshorn ..... 14 3, 000 


V. The natural flow in the Guernsey Dam to Tri-State 
Dam section between and including May 1 and September 
30 of each year, including the contribution of Spring Creek, 
be and the same hereby is apportioned between Wyoming 
and Nebraska on the basis of twenty-five per cent to 
Wyoming and seventy-five per cent to Nebraska, with the 
right granted Nebraska to designate from time to time the 
portion of its share which shall be delivered into the Inter- 
state, Fort Laramie, French and Mitchell Canals for use 
on the Nebraska lands served by these canals. The State 
of Nebraska, its officers, attorneys, agents and employees, 
and the State of Wyoming, its officers, attorneys, agents 
and employees, are hereby enjoined and restrained from 
diversion or use contrary to this apportionment, provided 
that in the apportionment of water in this section the flow 
for each day, until ascertainable, shall be assumed to be 
the same as that of the preceding day, as shown by the 
measurements and computations for that day, and pro- 
vided further, that unless and until Nebraska, Wyoming 
and the United States agree upon a modification thereof, 
or upon another formula, reservoir evaporation and trans- 
portation losses in the segregation of natural flow and 
storage shall be computed in accordance with the following 
formula taken from United States’ Exhibit 204A: 
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Reservoir Evaporation Losses. 


Seminoe, Pathfinder and Alcova Reservoirs. 

Evaporation will be computed daily based upon 
evaporation from Weather Bureau Standard 4 foot 
diameter Class “A” pan located at Pathfinder Reser- 
voir. Daily evaporation will be multiplied by area 
of water surface of reservoir in acres and by co-efficient 
of 70% to reduce pan record to open water surface. 
Guernsey Reservoir. 

Compute same as above except use pan evaporation 
at Whalen Dam. 


River Carriage Losses. 


River carriage losses will be computed upon basis 
of area of river water surface as determined by aerial 
surveys made in 1939 and previous years and upon 
average monthly evaporation at Pathfinder Reservoir 
for the period 1921 to 1939, inclusive, using a co- 
efficient of 70% to reduce pan records to open water 
surface. 

Daily evaporation losses in second-feet for various 
sections of the river are shown in the following table: 


TABLE 
Arca Daily Loss—Second Feet 
River Section Acres May June July Aug. Sept. 
Aleova to Wendover....... 8,360 53 76 87 76 56 
Guernsey Res. to Whalen.. 560 4 5 6 5 4 
Whalen to State Line...... 2,430 16 22 25 22 16 


Above table is based upon mean evaporation at 
Pathfinder as follows: May .561 ft.; June .767 ft.; 
July .910 ft.; Aug. .799 ft.; Sept. .568 ft. Co-efficient 
of 70% to reduce pan record to open water surface. 

Above table does not contain computed loss for sec- 
tion of river from Pathfinder Dam to head of Aleova 
Reservoir (area 170 acres) because this area is less 
than submerged area of original river bed in Alcova 
Reservoir, and is, therefore, considered as off-set. 
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Likewise the area between Seminoe Dam and head 
of Pathfinder Reservoir is less than area of original 
river bed through Pathfinder Reservoir—considered 
as off-set. Evaporation losses will be divided between 
natural flow and storage water flowing in any section 
of river channel upon a proportional basis. This 
proportion will ordinarily be determined at the upper 
end of the section except under conditions of inter- 
vening accruals or diversions that materially change 
the ratio of storage to natural flow at the lower end of 
the section. In such event the average proportion for 
the section will be determined by using the mean ratio 
for the two ends of the section. 

In the determination of transportation losses for the 
various sections of the stream, such time intervals for the 
passage of water from point to point shall be used as may 
be agreed upon by Nebraska, Wyoming and the United 
States, or in the absence of such agreement, as may be de- 
cided upon from day to day by the manager of the gov- 
ernment reservoirs, with such adjustments to be made by 
said manager from time to time as may be necessary to 
make as accurate a segregation as is possible. 

VI. This decree is intended to and does deal with and 
apportion only the natural flow of the North Platte River. 
Storage water shall not be affected by this decree and the 
owners of rights therein shall be permitted to distribute 
the same in accordance with any lawful contracts which 
they may have entered into or may in the future enter into, 
without interference because of this decree. 

VII. Such additional gauging stations and measuring 
devices at or near the Wyoming-Nebraska state line, if 
any, as may be necessary for making any apportionment 
herein decreed, shall be constructed and maintained at the 
joint and equal expense of Wyoming and Nebraska to the 
extent that the costs thereof are not paid by others. 

VIII. The State of Wyoming, its officers, attorneys, 
agents and employees be and they are hereby severally 
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enjoined from diverting or permitting the diversion of 
water from the North Platte River or its tributaries at or 
_ above Alcova Reservoir in lieu of or in exchange for return 
flow water from the Kendrick Project reaching the North 
Platte River below Alcova Reservoir. 

IX. The State of Wyoming and the State of Colorado 
be and they hereby are each required to prepare and main- 
tain complete and accurate records of the total area of 
land irrigated and the storage and exportation of the water 
of the North Platte River and its tributaries within those 
portions of their respective jurisdictions covered by the 
provisions of paragraphs I and II hereof, and such records 
shall be available for inspection at all reasonable times; 
provided, however, that such records shall not be required 
in reference to the water uses permitted by paragraph X 
hereof. 

X. This decree shall not affect or restrict the use or 
diversion of water from the North Platte River and its 
tributaries in Colorado or Wyoming for ordinary and usual 
domestic, municipal and stock watering purposes and 
consumption. 

XI. For the purposes of this decree: 

(a) “Season” or “seasonal” refers to the irrigation 
season, May 1 to September 30, inclusive; 

(b) The term “storage water’ as applied to releases 
from reservoirs owned and operated by the United 
States is defined as any water which is released from 
reservoirs for use on lands under canals having storage 
contracts in addition to the water which is discharged 
through those reservoirs to meet natural flow uses per- 
mitted by this decree; 

(c) “Natural flow water” shall be taken as referring 
to all water in the stream except storage water; 

(d) Return flows of Kendrick Project shall be deemed 
to be “natural flow water” when they have reached the 
North Platte River, and subject to the same diversion 
and use as any other natural flow in the stream. 
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XII. This decree shall not affect: 

(a) The relative rights of water users within any one 
of the States who are parties to this suit except as may 
be otherwise specifically provided herein; 

(b) Such claims as the United States has to storage 
water under Wyoming law; nor will the decree in any 
way interfere with the ownership and operation by the 
United States of the various federal storage and power 
plants, works and facilities. 

(c) The use or disposition of any additional supply 
or supplies of water which in the future may be imported 
into the basin of the North Platte River from the water 
shed of an entirely separate stream, and which presently 
do not enter said basin, or the return flow from any 
such supply or supplies. 

(d) The apportionment heretofore made by this 
Court between the States of Wyoming and Colorado of 
the waters of the Laramie River, a tributary of the 
North Platte River; 

(e) The apportionment made by the compact be- 
tween the States of Nebraska and Colorado, apportion- 
ing the water of the South Platte River. 

XIII. Any of the parties may apply at the foot of this 
decree for its amendment or for further relief. The Court 
retains jurisdiction of this suit for the purpose of any order, 
direction, or modification of the decree, or any supple- 
mentary decree, that may at any time be deemed proper 
in relation to the subject matter in controversy. Matters 
with reference to which further relief may hereafter be 
sought shall include, but shall not be limited to, the 
following: 

(a) The question of the applicability and effect of 
the Act of August 9, 1937, 50 Stat. 564, 595-596, upon 
the rights of Colorado and its water users when and if 
water hereafter. is available for storage and use in con- 
nection with the Kendrick Project in Wyoming. 
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(b) The question of the effect upon the rights of 
upstream areas of the construction or threatened con- 
struction in downstream areas of any projects not now 
existing or recognized in this decree; 

(c) The question of the effect of the construction or 
threatened construction of storage capacity not now 
existing on tributaries entering the North Platte River 
between Pathfinder Reservoir and Guernsey Reservoir ; 

(d) The question of the right to divert at or above 
the headgate of the Casper Canal any water in lieu of, 
or in exchange for, any water developed by artificial 
drainage to the river of sump areas on the Kendrick 
Project; 

(e) Any question relating to the joint operation of 
Pathfinder, Guernsey, Seminoe and Alcova Reservoirs 
whenever changed conditions make such joint operation 
possible ; 

(f) Any change in conditions making modification of 
the decree or the granting of further relief necessary or 
appropriate. 

XIV. The costs in this cause shall be apportioned and 
paid as follows: the State of Colorado one-fifth; the State 
of Wyoming two-fifths; and the State of Nebraska two- 
fifths. Payment of the fees and expenses of the Special 
Master has been provided by a previous order of this 
Court. 

XV. The clerk of this Court shall transmit to the chief 
magistrates of the States of Colorado, Wyoming, and 
Nebraska, copies of this decree duly authenticated under 
the seal of this Court. 
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LINCOLN NATIONAL LIFE INSURANCE CO. v. 
READ, INSURANCE COMMISSIONER OF OKLA- 
HOMA, er AL. 


APPEAL FROM THE SUPREME COURT OF OKLAHOMA. 
No. 833. Argued April 24, 25, 1945—Decided June 11, 1945. 


When appellant, an Indiana life insurance company, first qualified to 
do business in Oklahoma in 1919, the Oklahoma constitution pro- 
vided that no foreign insurance company should be granted a license 
or be permitted to do business in the State unless it “shall agree 
to pay all such taxes and fees as may at any time be imposed”’ by 
the legislature. Foreign life insurance companies were required 
to pay annually an “entrance fee” of $200, a 2 per cent tax on all 
premiums collected in the State, and a tax of three dollars on each 
local agent. A renewal license was obtainable by payment on or 
before the last day of February of the gross premium tax on all 
premiums received during the preceding calendar year. A statute 
of 1941 increased the 2 per cent gross premium tax to 4 per cent. 
Held: 

1. Appellant was not denied equal protection of the laws in vio- 
lation of the Fourteenth Amendment, either by the 2 per cent or 
the 4 per cent gross premium tax, even though the tax was inappli- 
cable to domestic corporations. Hanover Ins. Co. v. Harding, 272 
U. S. 494, distinguished. P. 675. 

A State may impose on a foreign corporation for the privilege 
of doing business within its borders more onerous conditions than 
it imposes on domestic companies. 

2. The equal protection clause does not require that the tax or 
rate of tax exacted from a foreign corporation be the same as that 
imposed on domestic corporations. P. 678. 

3. The fact that the State collects the tax at the end of the license 
year is immaterial; what is controlling is that the tax was levied 
upon the privilege of entering the State and engaging in business 
there. P. 678. 

194 Okla. 542, 156 P. 2d 368, affirmed. 


APPEAL from a judgment denying, in part, a recovery of 
allegedly unconstitutional taxes. 


Mr. Russell V. Johnson, with whom Mr. Charles E. 
France was on the brief, for appellant. 
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Fred Hansen, First Assistant Attorney General of Okla- 
homa, with whom Randell S. Cobb, Attorney General, was 
. on the brief, for appellees. 


Mr. Justice Douctas delivered the opinion of the 
Court. 


The sole question presented by this appeal is whether 
Oklahoma has denied appellant the equal protection of 
the laws in violation of the Fourteenth Amendment. 

Appellant is an Indiana corporation. It qualified to do 
business in Oklahoma in 1919 and has continued to do 
business there every year since then. The Oklahoma Con- 
stitution then provided, as it does now, in Article XIX, 
§ 1, that: 

“No foreign insurance company shall be granted a 
license or permitted to do business in this State until it 
shall have complied with the laws of the State, including 
the deposit of such collateral or indemnity for the protec- 
tion of its patrons within this State as may be prescribed 
by law, and shall agree to pay all such taxes and fees as 
may at any time be imposed by law or act of the Legisla- 
ture, on foreign insurance companies, and a refusal to pay 
such taxes or fees shall work a forfeiture of such license.” 
Section 2, Article XIX of the Oklahoma Constitution also 
required all foreign life insurance companies to pay per 
annum an “entrance fee” of $200, and provided: 

“Until otherwise provided by law, domestic companies 
excepted, each insurance company, including surety and 
bond companies, doing business in this State, shall pay an 
annual tax of two per centum on all premiums collected 
in the State, after all cancellations are deducted, and a 
tax of three dollars on each local agent.” 

Appellant paid the “entrance fee.” It made application 
for a license. And it satisfied the other requirements pre- 
scribed by Oklahoma for admission to do business in the 
State.’ In each year subsequent to 1919 it made appli- 


1 See Okla. Stat. 1941, Tit. 36, §§ 47, 101. 
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cation for a renewal license and satisfied the various 
requirements of the State. 

When a foreign insurance company desires, for the first 
time, to do business in Oklahoma, it must apply for a 
license to expire on the last day of February next after 
the issue of the license and on or before such date it must 
pay the gross premium tax on all premiums, less proper 
deductions, received by it in Oklahoma from the date of 
its license to and including December 31st of that year. 
When a foreign insurance company which holds a license 
to do business in Oklahoma for a particular year desires 
to do business there during the ensuing year, it must make 
application for a license on or before the last day of Febru- 
ary of the current license year, pay the gross premium tax 
on premiums received in Oklahoma during the preceding 
calendar year, and on or before the last day of February 
of the ensuing license year pay the gross premium tax on 
premiums received by it in Oklahoma during the pre- 
ceding calendar year. That is to say, the licenses issued 
expire on the last day of February next after their issu- 
ance; and to obtain a renewal the company must pay on 
or before the last day of February in each year the gross 
premium tax on all premiums received during the pre- 
ceding calendar year. We are told by the Supreme Court 
of Oklahoma that that has been the uniform administra- 
tive practice of the Insurance Commissioner since 1909. 

In 1941 Oklahoma enacted a law, effective April 25, 
which increased the 2 per cent gross premium tax to 4 
per cent.? Okla. Stat. 1941, Tit. 36, § 104. Like the 2 per 
cent tax, this new tax is applicable only to foreign insur- 


* This tax together with the entrance fee and the annual tax on 
each agent is “in lieu of all other taxes or fees, and the taxes and fees 
of any subdivision or municipality of the State.” Okla. Stat. 1941, 
Tit. 36, § 104. Ona failure to pay the tax the Insurance Commissioner 
“shall revoke the ceftificate of authority granted to the agent or 
agents of that company to transact business in this State.” Jd. 
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ance companies, not to domestic insurance companies. 
Appellant reported the gross premiums collected in Okla- 
. homa during the calendar year 1941, paid the 4 per cent 
tax under protest, and brought this suit to recover the 
amount so paid. Appellant challenged the constitution- 
ality of both the 2 per cent and the 4 per cent tax. The 
Supreme Court of Oklahoma allowed recovery of the taxes 
paid at the increased rate on premiums collected prior to 
the effective date of the act, April 25, 1941. But it dis- 
allowed recovery for the balance against the claim that 
the exaction of the tax from foreign insurance companies 
while domestic insurance companies were exempt violated 
the equal protection clause of the Fourteenth Amend- 
ment. 156 P. 2d 368. The case is here by appeal. § 237 
Judicial Code, 28 U.S. C. § 344. 

We can put to one side such cases as Hanover Ins. Co. 
v. Harding, 272 U.S. 494, where a foreign insurance com- 
pany, having obtained an unequivocal license to do busi- 
ness in Illinois and built up a business there, was subse- 
quently subjected to discriminatory taxation. In the 
present case each annual license, pursuant to the provi- 
sions of the Oklahoma Constitution, was granted on con- 
dition (1) that appellant agree to pay all such taxes and 
fees as the legislature might impose on foreign insurance 
companies and (2) that a refusal to pay such taxes or fees 
should work a forfeiture of the license. The payment of 
the gross premium tax on or before the expiration of the 
license year was always a condition precedent to the issu- 
ance of the license for the following year. Accordingly, 
appellant, unlike the foreign corporation in Hanover Ins. 
Co. v. Harding, supra, never obtained from Oklahoma an 
unequivocal license to do business there; it agreed to pay 
not only for the renewal but also for the retention of its 
annual license such taxes as Oklahoma might impose. 

It has been held both before and after the Fourteenth 
Amendment that a State may impose on a foreign corpo- 
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ration for the privilege of doing business within its borders 
more onerous conditions than it imposes on domestic 
companies. Paul v. Virginia, 8 Wall. 168; Ducat v. Chi- 
cago, 10 Wall. 410; Philadelphia Fire Assn. v. New 
York,119U.8.110. But it issaid that a State may not im- 
pose an unconstitutional condition—that is it may not 
exact as a condition an infringement or sacrifice of the 
rights secured to the corporation by the Constitution of the 
United States.” The argument apparently is that since 
appellant is entitled to the equal protection of the laws, a 
condition cannot be imposed which results in its unequal 
and discriminatory treatment. 

But that argument proves too much. If it were 
adopted, then the long-established rule that a State may 
discriminate against foreign corporations by admitting 
them under more onerous conditions than it exacts from 
domestic companies would go into the discard. Moreover, 
it has never been held that a State may not exact from a 
foreign corporation as a condition to admission to do busi- 
ness the payment of a tax measured by the business done 
within its borders. See Continental Assurance Co. v. 
Tennessee, 311 U.S. 5. That was the nature of the tax 
imposed in Philadelphia Fire Assn. v. New York, supra. 
That company was licensed to do business in New York 
under a law which required it to pay such a tax as its 
home State might impose on New York companies doing 
business there. After it had qualified to do business in 
New York, its home state exacted from foreign corpora- 
tions a tax of 3 per cent on premiums received in that 
State. New York accordingly followed suit. The Court 
sustained the increased tax, saying that since the license 
of the foreign company was subject to the conditions pre- 
scribed by the New York statute, the amount of the tax 


3 See the cases reviewed in Hanover Ins. Co. v. Harding, 272 U.S. 
494, 507-508; Henderson, The Position of Foreign Corporations in 
American Constitutional Law (1918), ch. VIII. 
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could at any time be increased for the future. “The State, 
having the power to exclude entirely, has the power to 
change the conditions of admission at any time, for the 
future, and to impose as a condition the payment of a new 
tax, or a further tax, as a license fee. If it imposes such 
license fee as a prerequisite for the future, the foreign 
corporation, until it pays such license fee, is not admitted 
within the State or within its jurisdiction. It is outside, at 
the threshold, seeking admission, with consent not yet 
given.” 119U.S.p.119. And the equal protection clause 
does not require the tax or rate of tax exacted from a 
foreign corporation as a condition of entry to be the same 
as that imposed on domestic corporations. Hanover Ins. 
Co. v. Harding, supra, pp. 510-511. 

The fact that Oklahoma collects the tax at the end of 
the license year is not material. That was done in Phil- 
adelphia Fire Assn. v. New York, supra. The controlling 
fact is that the tax though collected later was levied upon 
the privilege of entering the State and engaging in busi- 
ness there.* Continental Assurance Co. v. Tennessee, 
supra. 

Affirmed. 


Mr. Justice Roperts dissents. 


*It is not contended that appellant is engaged in interstate com- 
merce. Hence we do not have presented any question concerning the 
effect of United States v. South-Eastern Underwriters Assn., 322 U.S. 
533, on the problem. 
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BORDEN COMPANY v. BORELLA er At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 688. Argued April 6, 1945.—Decided June 11, 1945. 


1. A manufacturing corporation owned and operated an office building 
in which 58% of the rentable space was used for its central offices, 
where its production of goods for interstate commerce was adminis- 
tered, managed and controlled, although the goods were actually 
produced at plants located elsewhere. Held that maintenance em- 
ployees of the building were engaged in an “occupation necessary 
to the production” of goods for interstate commerce, within the 
meaning of § 3 (j) of the Fair Labor Standards Act, and were 
therefore covered by the Act. Pp. 680, 684. 

2. In an economic sense, executive officers and administrative em- 
ployees working in the central office building of an industrial organ- 
ization are actually engaged in the production of goods, and the 
maintenance employees working in such a building are engaged in 
occupations necessary to that production. P. 683. 

3. In the absence of any contrary evidence, it can not be assumed 
that Congress in the Fair Labor Standards Act referred to produc- 
tion in other than its ordinary and comprehensive economic sense. 
P. 684. 

145 F. 2d 63, affirmed. 


CERTIORARI, 323 U. S. 706, to review the reversal of a 
judgment for the defendant, 52 F. Supp. 952, in a suit to 
recover overtime compensation and liquidated damages 
under the Fair Labor Standards Act. 


Mr. John A. Kelly, with whom Messrs. George F. Keenan 
and Henry Kirk Greer were on the brief, for petitioner. 


Mr. A. H. Frisch, with whom Messrs. George W. New- 
gass and Bertram S. Nayfack were on the brief, for 
respondents. 


Miss Bessie -Margolin, with whom Solicitor General 


Fahy, Messrs. Chester T. Lane and Douglas B. Maggs were 
664818° —_46——47 
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on the brief, for the Administrator of the Wage and Hour 
Division, United States Department of Labor, as amicus 
curiae, urging affrmance. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


Once again, as in Kirschbaum Co. v. Walling, 316 U.S. 
517, we are required to consider the application of the Fair 
Labor Standards Act of 1938' to employees engaged in 
activities relating to the maintenance and operation of a 
building. 

In the Kirschbaum case we held that the Act does apply 
to such employees working in a loft building in which 
large quantities of goods for interstate commerce are 
physically produced. In the instant case, the porters, ele- 
vator operators and night watchmen in question work in a 
24-story office building in the business district of New 
York City. The building is owned and operated by the 
petitioner, the Borden Company, which is a New Jersey 
corporation engaged in the business of manufacturing milk 
products and other food products. Petitioner occupies 
approximately 17 of the 24 floors and 58% of the total 
rentable area. The remainder of the office space is leased 
to various tenants, none of which was found by the Dis- 
trict Court to produce, manufacture, handle, process or in 
any other manner work on any goods in the building.’ 

Petitioner has manufacturing plants and factories in 
both the United States and Canada and its products are 
sold in large volumes throughout this and other countries. 
These establishments are admittedly engaged in the pro- 
duction of goods for interstate commerce. The heart of 


152 Stat. 1060, 29 U.S.C. § 201 et seq. 

2 The leasing of space to these tenants is incidental to the use of 
the building by the Borden Company and we need not consider 
whether the activities of the tenants are such as to constitute produc- 
tion of goods for commerce. 
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this industrial empire, however, lies in the central office 
building in New York City. Here the entire enterprise 
is supervised, managed and controlled. 

In this building the directors meet and the corporate 
officers conceive and direct the policies of the company. 
Although geographically divorced from the manufactur- 
ing plants, employees working in this building dictate, 
control and coordinate every step of the manufacturing 
processes in the individual factories. By means of direct 
teletype wires, they maintain detailed and meticulous 
supervision of the plants, the local superintendents exer- 
cising discretion only in the conduct of routine matters. 
While no products are actually processed or sold in the 
building, the purchase of raw materials and supplies, the 
methods of production, the amounts to be produced, the 
quantity and character of the labor, the safety measures, 
the budgeting and financing, the legal matters, the labor 
policies and the maintenance of the plants and equipment 
are all directed from this building. Such are the activities 
of petitioner’s central office which is maintained, serviced 
and guarded by the respondent employees. 

The respondents brought this suit against petitioner to 
recover overtime compensation and liquidated damages, 
plus reasonable counsel fees. The District Court denied 
relief, holding that they were not entitled to the benefits 
of the Act under the rule of the Kirschbaum case.’ 52 F. 
Supp. 952. The Second Circuit Court of Appeals reversed 
the judgment. 145 F. 2d 63. We took the case because 


3 The District Court also ruled that the preparation and drafting 
of labels, photostat and advertising material in petitioner’s central 
office did not constitute “production of goods” within the meaning 
of the Act and that the case in this respect was controlled by McLeod 
v. Threlkeld, 319 U.S. 491, and Stoike v. First National Bank, 290 
N. Y. 195, 48 N. E. 2d 482. The Circuit Court of Appeals, however, 
found it unnecessary to pass upon this phase of the case. We like. 
wise have no occasion to express our views on this matter since the 
determination of the main issue is sufficient to dispose of this case. 
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of the asserted conflict with the decision of the Tenth 
Circuit Court of Appeals in Rucker v. First National Bank, 
138 F. 2d 699, and because of the importance of the issue 
as to the application of the Kirschbaum doctrine to such 
facts as are here presented. 

Under § 7 (a) of the Act, overtime compensation must 
be paid to all employees “engaged in commerce or in the 
production of goods for commerce.” As to the latter cate- 
gory of employees it is unnecessary that they directly par- 
ticipate in the actual process of producing goods inasmuch 
as § 3 (j) provides that “for the purposes of this Act an 
employee shall be deemed to have been engaged in the 
production of goods if such employee was employed . . . 
in any process or occupation necessary to the production 
thereof, in any State.” Our problem thus is to determine 
whether the respondent maintenance employees are en- 
gaged in a process or occupation necessary to the produc- 
tion of goods for commerce so as to come within the ambit 
of $7 (a). 

The Kirschbaum case made it clear that the work of 
maintenance employees in a building where goods were 
physically manufactured or processed had “such a close 
and immediate tie with the process of production for com- 
merce, and was therefore so much an essential part of it, 
that the employees are to be regarded as engaged in an 
occupation ‘necessary to the production of goods fer com- 
merce.” 316 U.S. at 525-526. The maintenance of a 
safe, habitable building, with adequate light, heat and 
power, was deemed necessary to the production of goods 
for commerce. See also Walton v. Southern Package 
Corp., 320 U.S. 540; Armour & Co. v. Wantock, 323 U. S. 
126. The only distinction between this and the Kirsch- 
baum case lies in the fact that here the employees work 
in a building where production of goods is administered, 
managed and controlled rather than carried on physically. 
We hold, however, that this distinction is without eco- 
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nomic or statutory significance and that it cannot form 
the basis for concluding that the respondent employees 
are engaged in occupations unnecessary to the production 
of goods for commerce. 

In an economic sense, production includes all activity 
directed to increasing the number of scarce economic 
goods. It is not simply the manual, physical labor in- 
volved in changing the form or utility of a tangible article. 
Such labor is but an integral part of the coordinated pro- 
ductive pattern of modern industrial organizations. 
Equally a part of that pattern are the administration, 
management and control of the various physical processes 
together with the accompanying accounting and clerical 
activities. Economic production, in other words, requires 
planning and control as well as manual labor.*. He who 
conceives or directs a productive activity is as essential 
to that activity as the one who physically performs it. 
From a productive standpoint, therefore, petitioner’s 
executive officers and administrative employees working 
in the central office building are actually engaged in the 
production of goods for commerce just as much as are 
those who process and work on the tangible products in 
the various manufacturing plants. And since the re- 
spondent maintenance employees stand in the same 
relation to this production as did the maintenance workers 
in the Kirschbaum case, it follows that they are engaged 
in occupations “necessary” to such production, thereby 
qualifying for the benefits of the Fair Labor Standards 
Act. 


4 In the words of the court below, “As was observed over a century 
ago, every process of manufacture (indeed for that matter every 
process by which men can affect the outside world at all) may be 
resolved into the movement of things in space, and it would be 
absurd to say that, although what the artisans do in the factory, or 
the dispatching clerks do upon the shipping platforms, is ‘necessary’ 
to ‘production,’ the directions they receive that govern all the move- 
ments they impart, are not ‘necessary.’” 145 F. 2d at 65. 
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We find nothing in the Act militating against this con- 
clusion. Sections 7 (a) and 3 (j) both speak of production 
without attempting to limit its meaning to physical labor. 
Section 3 (j) in particular defines the term “produced” not 
only in the physical sense of manufacturing, mining and 
handling but also in the more general sense of producing 
or “in any other manner” working on goods. In the ab- 
sence of any contrary evidence we are unable to assume 
that Congress used the term in other than its ordinary and 
comprehensive economic sense. Indeed, the fact that 
$ 13 (a) (1) specifically excludes from the provisions of 
$$ 6 and 7 those employees employed in a bona fide execu- 
tive, administrative or professional capacity is clearly 
consistent with the conclusion that these activities are 
included within the concept of production as that term is 
used in the Act and that full effect should be given that 
fact unless otherwise provided. Thus where, as here, the 
work of employees is essential or necessary to such execu- 
tive, administrative or professional activities of a produc- 
tive nature the employees fall within the purview of § 7 (a) 
even though those directly engaged in such activities are 
by express exemption precluded from sharing in its 
benefits. 

Nor do we find in the interpretative principles laid down 
in the Kirschbaum case any basis for holding that the 
respondent employees are not “necessary” to petitioner’s 
production. Since they bear the same relation to produc- 
tion as did the maintenance employees in that case they 
cannot be considered any less essential to production; nor 
can this conclusion have any different “implications in the 
relation between state and national authority.” 316 U.S. 
at 525. Petitioner’s industrial organization is such that 
the operation and maintenance of a central office building 
is essential to the economy, efficiency and continuity of 
production. In short, this office is “part of an integrated 
effort for the production of goods,” Armour & Co. v. 
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Wantock, supra, 130, and the statutory consequences that 
flow from that fact cannot be avoided. 
The judgment below is 
Affirmed. 


Mr. Justice FRANKFURTER concurs in the result. 


Mr. Cuter JusTIcE STONE, dissenting. 


No doubt there are philosophers who would argue, what 
is implicit in the decision now rendered, that in a complex 
modern society there is such interdependence of its mem- 
bers that the activities of most of them are necessary to 
the activities of most others. But I think that Congress 
did not make that philosophy the basis of the coverage 
of the Fair Labor Standards Act. It did not, by a “house- 
that-Jack-built” chain of causation, bring within the sweep 
of the statute the ultimate causa causarum which result 
in the production of goods for commerce. Instead it de- 
fined production as a physical process. It said in § 3 (j) 
“<Produced’ means produced, manufactured, mined, 
handled, or in any other manner worked on” and declared 
that those who participate in any of these processes “or 
in any process or occupation necessary to” them are 
engaged in production and subject to the Act. 

In Kirschbaum Co. v. Walling, 316 U.S. 517, after point- 
ing out that Congress did not undertake to make the Act 
applicable to all occupations which affect commerce, we 
held that the services of elevator men and other service 
employees in a manufacturing loft building, where those 
services contributed to and assisted the manufacturing 
process carried on there, were within the Act. But 
nothing then decided or said seems to me to justify our 
saying that the elevator men and other maintenance em- 
ployees in an office building, in which no manufacturing 
is done, either participate in or are necessary to the manu- 
facturing process, because tenants of its building are ex- 
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ecutive or administrative officers of a company which does 
manufacturing elsewhere. 

The fact that it is convenient or even necessary for the 
president of the company to ride in an elevator does not 
seem to me to meet the requirement of the statute that 
the occupation must be one necessary to the physical 
process of production. The statute includes those who 
are necessary to that process, but it does not also include 
those who are necessary to them. The manufacturing 
process could proceed without many activities which are 
necessary or convenient to the executive officers of a man- 
ufacturing company but which do not in any direct or 
immediate manner contribute to the manufacturing proc- 
ess, as did the services rendered in Kirschbaum Co. v. 
Walling, supra. 

The services rendered in this case would seem to be no 
more related, and no more necessary to the processes of 
production than the services of the cook who prepares 
the meals of the president of the company or the chauffeur 
who drives him to his office. Compare McLeod v. 
Threlkeld, 319 U. 8S. 491. All are too remote from the 
physical process of production to be said to be, in any 
practical sense, a part of or necessary to it. 

I would reverse the judgment. 


Mr. Justice RoBeErtTs joins in this opinion. 
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GOLDSTONE er at., EXECUTORS, v. UNITED 
STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 699. Argued April 26, 1945.—Decided June 11, 1945. 


Decedent purchased from an insurance company two single-premium 
contracts. The first contract insured the decedent’s life and pro- 
vided for payment of the proceeds to his wife or, if she prede- 
ceased him, to their daughters; and if the decedent survived all 
beneficiaries, the proceeds were to be paid to his executors or 
administrators. The second contract, which the decedent was 
required to purchase in lieu of a physical examination, provided for 
semi-annual payments to the decedent during his lifetime and for 
payment of a specified amount to his wife upon his death; or, 
if she predeceased him, to the daughters; and, if they were not 
then living, to his estate. Each contract provided that the wife, 
during her lifetime, should have the right to assign it, to borrow 
money on it, to receive dividends, to change the beneficiaries, and 
to surrender the contract and obtain its cash surrender value. If the 
wife predeceased the decedent, those powers were to pass to him. 
Decedent was 63 years of age when the contracts were purchased, 
and died nearly five years later, survived by his wife and daughters. 
His wife had not surrendered, assigned or alienated either contract 
prior to his death. Held: 

1. The contracts, which must be considered together, involved 
no true insurance risk; therefore § 302 (g) of the Revenue Act of 
1926, relating to amounts receivable “as insurance under policies 
taken out by the decedent upon his own life,” was inapplicable. 
Helvering v. Le Gierse, 312 U.S. 531. P. 690. 

2. For purposes of the federal estate tax, the proceeds of the 
contracts were includible in the gross estate of the decedent, under 
§ 302 (c) of the Revenue Act of 1926, as an interest of which the 
decedent had made an inter vivos transfer “intended to take effect 
in possession or enjoyment at or after his death.” P. 690. 

3. The decedent’s death was the decisive fact that terminated 
all of his potential rights and insured the complete ripening of 
the wife’s interests. The transfer of the proceeds of the contracts 
having been effectuated finally and definitely at the decedent's 
death, § 302 (c) requires that those proceeds be included within the 
decedent’s gross estate. P. 692. 
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4. The essential element here is the decedent’s possession of a 
reversionary interest at the time of his death, which postponed 
until then the determination of the ultimate possession or enjoy- 
ment of the property. The existence of such an interest constitutes 
an important incident of ownership sufficient in itself to support the 
imposition of the estate tax. Helvering v. Hallock, 309 U. S. 106. 
P. 692. 

5. Imposition and computation of the federal estate tax are 
based upon interests in actual existence at the time of the dece- 
dent’s death. Events which would have extinguished the decedent’s 
reversionary interest had they occurred, but which did not occur, 
must be ignored. P. 693. 

144 F. 2d 373, affirmed. 


CERTIORARI, 324 U.S. 833, to review the affirmance of a 
judgment, 52 F. Supp. 704, dismissing the complaint in a 
suit for a refund of federal estate taxes. 


Mr. Eugene L. Bondy for petitioners. 


Mr. Loring W. Post, with whom Solicitor General Fahy, 
Assistant Attorney General Samuel O. Clark, Jr., Messrs. 
Sewall Key and J. Louis Monarch were on the brief, for 
the United States. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


The question here is whether the proceeds of certain 
contracts payable upon the death of the decedent to his 
wife are includible in his gross estate for estate tax pur- 
poses under Section 302 (c) of the Revenue Act of 1926, 
as amended, Internal Revenue Code § 811 (¢).' 


1“The value of the gross estate of the decedent shall be determined 
by including the value at the time of his death of all property, real 
or personal, tangible or intangible, wherever situated, except real 
property situated outside of the United States— 

“(c) To the extent of any interest therein of which the decedent 
has at any time made a transfer, by trust or otherwise, in contempla- 
tion of or intended to take effect in possession or enjoyment at or 
after his death .. .” 
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On June 29, 1933, the Equitable Life Assurance Society 
of the United States issued two contracts for which the 
decedent paid sums aggregating $26,500: 

(1) The first contract, for which the decedent paid a 
single premium of $14,357.08, insured the decedent's life 
for $18,928, payable upon death to his wife or, if she pre- 
deceased him, to their daughters. If all the beneficiaries 
predeceased the decedent, the proceeds of the contract 
were to be paid to his executors or administrators. In lieu 
of a physical examination in connection with the issuance 
of this contract, decedent was required to purchase a second 
or an annuity contract. 

(2) Under the annuity contract, the decedent paid a 
single premium of $12,142.92. The contract provided for 
semi-annual payments of $386.51 to be made to the dece- 
dent during his lifetime and for payment of $6,071.46 to 
his wife upon his death or, if she predeceased him, to their 
daughters or, if they were dead, to his estate. 

By the terms of each contract the wife had the unre- 
stricted right to assign it, to borrow money on it, to receive 
dividends, to change the beneficiaries and to surrender the 
contract and obtain the surrender value thereof. The 
contracts designated her as the “Owner” or “Purchaser,” 
the decedent being called the “Insured” or “Annuitant.” 
In the event that the wife should predecease the decedent, 
the contracts provided that all of the enumerated powers 
were to vest in the decedent to the extent that such powers 
had not otherwise been exercised by the wife. 

The decedent was 63 years old when the contracts were 
issued. He died nearly five years later, on February 23, 
1938, survived by his wife and daughters. His wife had 
not surrendered, assigned or alienated either contract prior 
to his death. The Equitable Life Assurance Society 
thereupon paid the widow $6,071.46 under the annuity 
contract, $18,928 under the life contract and $182.24 as 
accumulated dividends, making a total of $25,181.70. 
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On these facts the Commissioner of Internal Revenue 
determined that the proceeds of the two contracts were 
includible in decedent’s estate for estate tax purposes. 
The petitioners, as executors of the estate, were assessed 
a deficiency of $5,376.11. After paying that amount they 
filed a claim for refund. The claim was rejected. They 
then brought this suit for refund. The District Court 
sustained the action of the Commissioner and dismissed 
the complaint. 52 F. Supp. 704. The Second Circuit 
Court of Appeals affirmed this judgment. 144 F. 2d 373. 
An apparent conflict of authority among lower courts on 
the question presented led us to grant certiorari. 

Helvering v. Le Gierse, 312 U.S. 531, makes it plain that 
these two contracts, which must be considered together, 
contain none of the true elements of insurance risk. Sec- 
tion 302 (g) of the Act, relating to amounts receivable 
“as insurance under policies taken out by the decedent 
upon his own life,” is therefore inapplicable. The sole 
question, then, is whether the proceeds of the contracts 
are includible in the decedent’s gross estate under § 302 (c) 
as the subject of a transfer intended to take effect in pos- 
session or enjoyment at or after the decedent’s death. 
That question we answer in the affirmative. 

Section 302 (c), as demonstrated by Helvering v. Hal- 
lock, 309 U.S. 106, reaches all inter vivos transfers which 
may be resorted to, as a substitute for a will, in making 


* The judgment below is stated by the United States to be incon- 
sistent with the result reached in Lloyd’s Estate v. Commissioner, 
141 F. 2d 758 (C. C. A. 3) and to be in harmony with Bailey v. United 
States, 31 F. Supp. 778 (Ct. Cls.). The United States also claims 
that the result below is inconsistent with the same court’s prior 
affirmance of Estate of Ballard v. Commissioner, 47 B. T. A. 784, 
affirmed, 138 F. 2d 512.(C. C. A. 2). In view of the manner of our 
disposition of the instant case, however, we have no occasion to 
determine whether these asserted conflicts exist or whether the de- 
cision here necessarily controls the factual situations presented in 
these other cases. 
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dispositions of property operative at death. It thus 
sweeps into the gross estate all property the ultimate pos- 
session or enjoyment of which is held in suspense until the 
moment of the decedent’s death or thereafter. Fidelity- 
Philadelphia Trust Co. v. Rothensies, 324 U.S. 108, 111. 
In so doing, § 302 (c) pierces all the verbiage of “unwitty 
diversities of the law of property.” Helvering v. Hallock, 
supra, 118. Testamentary dispositions of an inter vivos 
nature cannot escape the force of this section by hiding 
behind legal niceties contained in devices and forms 
created by conveyancers. 

In this instance the decedent carefully procured the is- 
suance of two contracts in his wife’s name without possess- 
ing for a measurable period most of the usual attributes 
of ownership over the contracts. But this procedure does 
not conceal the fact that decedent used these contracts 
as a means of effecting a transfer of approximately $25,000 
of his estate to the natural objects of his bounty. Nor 
does it negative the fact that this inter vivos transfer 
possessed all the indicia of a testamentary disposition. 
There was, in other words, a “transfer of property 
procured through expenditures by the decedent with the 
purpose, effected at his death, of having it pass to another.” 
Chase National Bank v. United States, 278 U. S. 
327, 337. Section 302 (c) must therefore be brought to 
bear. 

The decedent, in making disposition of $25,000 of his 
property through these two contracts, retained a valuable 
interest in that amount which was not extinguished until 
he died. He retained not only the right to semi-annual 
payments under the annuity contract but also a con- 
tingent reversionary interest in the entire proceeds of both 
contracts. Had he survived his wife he could have exer- 
cised the attributes of ownership over the contracts, chang- 
ing the beneficiaries or surrendering the contracts as he 
saw fit. Ifhe had survived both his wife and his daughters 
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the proceeds of the two contracts would automatically 
have been payable to his estate when he died. Thus the 
ultimate disposition of the proceeds of the contracts was 
suspended until the moment of decedent’s death. Only 
then did the respective interests of the wife and daughters 
become fixed; only then were their interests freed from 
the contingency of the decedent’s survival. His death was 
the decisive fact that terminated all of his potential 
rights and insured the complete ripening of the wife’s 
interests. The transfer of the proceeds of the contracts 
having been effectuated finally and definitely at the de- 
cedent’s death, as in the Hallock case, § 302 (c) requires 
that those proceeds be included within the decedent’s 
gross estate. 

This conclusion is unaltered by the fact that the wife 
had the unrestricted power during the decedent’s lifetime 
to exercise many important incidents of ownership over 
the contracts, including the power to terminate the dece- 
dent’s reversionary interest in the proceeds. Whatever 
the likelihood of the exercise of this power, it is a fact 
that the wife did not change the beneficiaries or surrender 
the contracts so as to destroy decedent’s reversionary in- 
terest. The string that the decedent retained over the 
proceeds of the contracts until the moment of his death 
was no less real or significant because of the wife’s unused 
power to sever it at any time. 

The essential element in this case, therefore, is the dece- 
dent’s possession of a reversionary interest at the time of 
his death, delaying until then the determination of the 
ultimate possession or enjoyment of the property. The 
existence of such an interest constitutes an important 
incident of ownership sufficient by itself to support the 
imposition of the estate tax. Helvering v. Hallock, supra. 
The indefeasibility of that interest prior to death or the 
decedent’s possession of other powers of ownership is 
unnecessary and indecisive of estate tax liability. 
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The disappearance of a decedent’s reversionary interest, 
together with the resulting estate tax liability, prior to 
death through events beyond the decedent’s control is a 
possibility in many situations such as the one in issue.° 
Likewise a reversionary interest may become vested prior 
to a decedent’s death because of the occurrence of other 
events beyond the realm of the decedent’s volition and 
unconnected in any way with his death. But the imposi- 
tion and computation of the estate tax are based upon the 
interests in actual existence at the time of the decedent’s 
death. It follows that only those events that actually oc- 
curred prior to that moment can be considered in determin- 
ing the existence and value of the taxable interests. 
Events that might have but failed to take place so as to 
erase a decedent’s reversionary interest must be ignored; 
such unrealized possibilities, if significant at all, only add 
to the remoteness of the reversionary interest. 

In our view of the case we need not consider the alterna- 
tive argument urged by the United States to the effect 
that the specific amendments to § 302 (c) are also applica- 
ble since the decedent actually received an annual return 
from the contracts for a period which did not in fact end 
before his death. Nor do we reach any questions of valua- 
tion of the decedent’s reversionary interest such as those 
which were decided in Fidelity-Philadelphia Trust Co. v. 


3 Thus, in Fidelity-Philadelphia Trust Co. v. Rothensies, 324 U. 8. 
108, the decedent’s contingent power of appointment was exercisable 
only if her two daughters died before her and left no surviving 
descendants. If the daughters died first but left surviving descend- 
ants, it would be certain before the decedent’s death that her power 
of appointment would be nugatory. But such a contingency did not 
happen. At the time when the decedent died there was still the 
possibility that her power of appointment might be effective. The 
fact that the power of appointment might have been destroyed prior 
to the decedent’s death did not prevent the imposition of the estate 
tax. The decedent’s death was still the decisive factor which enlarged 
and matured the interests of the daughters. 
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Rothensies, supra, and Commissioner v. Estate of Field, 
324 U.S. 113. 
Affirmed. 


Mr. Justice Ropers. 


I think the judgment should be reversed. 

The court’s decision repudiates Helvering v. Hallock, 
309 U. S. 106, and other cases which have applied its rea- 
soning. We have recently been told that the question 
whether, within the intent of the Revenue Acts, a transfer 
is “intended to take effect in possession or enjoyment at 
or after” the grantor’s death is to be decided not by the 
terminology of conveyancing or the ancient real property 
law respecting vested and contingent estates, possibilities 
of reverter, and the like. We have been warned that the 
taxpayer and his estate must have regard to substance 
rather than to form, in answering the question whether 
the transfer becomes complete only at the transferor’s 
death. I have assumed that the tax gatherer could not 
ignore the same test. Here I think the Commissioner is 
permitted to do just that. In order to reach substance in 
disregard of form, this court only recently has treated two 
independent contracts, one for insurance and the other for 
an annuity, as constituting but a single transaction and 
amounting to a gift in favor of the beneficiary of the insur- 
ance policy. Helvering v. Le Gierse, 312 U. 8. 531. 

The transaction under review in the present case is a 
common one. Where an applicant for insurance is beyond 
the age at which a company will underwrite the risk, life 
insurance may be obtained by purchasing an annuity, 
which diminishes or eliminates risk of serious loss to the 
company by the early death of the insured. Here the 
decedent, a man of about sixty-three, in good health, and 
with apparently no contemplation of early death, con- 
summated such an arrangement with an insurer. I think 
it demonstrable that the transaction as respects the bene- 
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ficiary, his wife, was no different in substance or effect 
than an outright gift of money or property to her. 

The decedent paid some $14,000 as a single premium for 
a policy by which the insurer agreed to pay some $18,000 
to the beneficiaries named, that is, to his wife, if living, 
if she were dead, to his two daughters. The policy was 
issued to the wife and designated her as the owner of it. 
She had the following powers: To change the beneficiary 
without the husband’s consent, to surrender the contract, 
assign or pledge it without his consent or that of any 
subsequent owner, change the form or plan of insurance 
(without reference to the insured, any beneficiary or sub- 
sequent owner), to surrender the contract and receive a 
specified cash value, to borrow on the policy at her sole 
election, to receive the dividends in cash or accumulate 
them to purchase additional insurance, in either case for 
her own use. If she exercised none of these rights the 
decedent would have become, at her death, if he were then 
living, the owner of the policy in her place and stead. 

It is evident that if the policy be treated as an item of 
property, she had sole, full, and untrammelled dominion 
over it and its proceeds. She was in truth, and not by any 
fiction, absolute owner of the property. I cannot dis- 
tinguish this case from one in which a husband, not in 
contemplation of death, conveys money or property, real 
or personal, in fee simple to his wife or to any other rela- 
tive. For, in such a case, all, or a portion of the property, 
may, upon the death of the donee, descend to the donor un- 
der the intestate laws, and both parties to the transaction 
know this to be the fact. Notwithstanding then that, 
under the law, the wife may, until her death, spend, con- 
vey, mortgage or dispose of the property, I suppose it will 
be held that, inasmuch as all or some of it will descend to 
him if she omits so to do, he will be held, within the mean- 
ing of the statute, to have made a conveyance to take 


effect at his death because the only way he can avoid in- 
664818 46 48 
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heriting it from the donee is to die. Apparently courts 
are only to look to the realities of the situation, the essen- 
.tial nature of the ownership of the donee, where that spells 
taxability, but are to ignore the true character of the 
donee’s untrammelled power over the subject matter of 
the gift where so to do spells taxability. 

For the annuity purchased by the decedent he gave his 
check for the sum of $12,000. The contract describes his 
wife as the purchaser. Except for an annuity of a few 
hundred dollars per annum, payable to the decedent and 
subject to reduction under the terms of the contract, the 
wife’s rights were again absolute. Upon the death of the 
decedent she was to receive a death benefit of some $6,000, 
but she might obtain this benefit at any time during his 
life, without his consent, and without other condition, 
upon mere surrender of the contract. Such surrender she 
might make without anyone’s consent. She might, with- 
out decedent’s consent, change to another form of plan 
or contract, or change the beneficiary, or assign the con- 
tract, might receive the dividends or allow them to ac- 
cumulate, borrow money on the contract, and elect a mode 
of settlement thereunder. Her assignment of the con- 
tract might, if she so elected, exclude all rights of any 
beneficiary or annuitant under it. Here again, a small 
annuity, payable to the decedent only so long as his wife 
permitted, was the sole element of interest remaining in 
the decedent. The property was subject to the wife’s 
dominion and hers alone.. 

To say that the decedent here retained an interest which 
passed at his death is to fly in the face of the facts. It is 
to say that, although we know the donee was as free to 
deal with the property as if she were described, in accord- 
ance with the niceties of conveyancing, or the ancient law 
of estates, as the owner in fee simple, yet this reality is 
to be ignored for the purpose of finding that the decedent 
gave her something less than absolute and full ownership 
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of the property by enabling her to do exactly as she 
pleased with it; that the so-called “string” which he re- 
tained upon the property need not have the quality of a 
tie that binds. 


Mr. Justice DovuG tas joins in this opinion. 





INLAND EMPIRE DISTRICT COUNCIL, LUMBER 
& SAWMILL WORKERS UNION, er at. v. MILLIS, 
INDIVIDUALLY AND AS CHAIRMAN AND MEM- 
BER OF THE NATIONAL LABOR RELATIONS 
BOARD, ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA. 


No. 613. Argued February 26, 27, 1945—Decided June 11, 1945. 


1. No showing having been made in this case that the National Labor 
Relations Board, in certifying a bargaining representative of em- 
ployees pursuant to § 9 (c) of the National Labor Relations Act, 
acted unlawfully—ceither by non-compliance with statutory require- 
ments or by denial of constitutional right—it is inappropriate to 
determine whether the Act bars judicial review of certification by 
an independent suit under § 24 of the Judicial Code. Pp. 699-700. 

2. The hearing afforded by the National Labor Relations Board in 
this certification proceeding pursuant to § 9 (c) was “appropriate” 
within the meaning of that section, whether or not the proceedings 
prior to the election ordered by the Board were adequate, since the 
procedure upon rehearing after the election was adequate and 
cured any defects which may have existed at earlier stages of the 
hearing. P. 708. 

3. Rules of the National Labor Relations Board applicable to proceed- 
ings under § 9 (c) contemplate further hearings upon reconsidera- 
tion before the final act of certification. P. 709. 

4, Due process does not require a hearing at the initial stage, or at 
any particular point, or at more than one point, in an administra- 
tive proceeding, but is satisfied if the requisite hearing is held before 
the final order becomes effective. P. 710. 


144 F. 2d 539, affirmed. 
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CerTIORARI, 323 U. S. 703, to review the reversal of a 
judgment refusing to dismiss for want of jurisdiction a 
. suit against members of the National Labor Relations 
Board to set aside a certification of a collective bargaining 
representative. 


Mr. George E. Flood, with whom Messrs. Joseph A. 
Padway and James A. Glenn were on the brief, for peti- 
tioners. 


Mr. Alvin J. Rockwell, with whom Solicitor General 
Fahy, Messrs. Charles F. McErlean, David Findling and 
Miss Ruth Weyand were on the brief, for respondents. 


Mr. Justice Rutuepce delivered the opinion of the 
Court. 


This controversy grows out of a contest between rival 
labor unions over the right to act as collective bargaining 
representative of employees of Potlatch Forests, Inc., a 
company conducting logging, lumbering and milling op- 
erations in northern Idaho. Petitioners seek relief from 
a certification order of the National Labor Relations Board 
issued pursuant to § 9 (c) of the National Labor Relations 
Act. 49 Stat. 453; 29 U.S.C. $159 (ec). They are affili- 
ated with the American Federation of Labor, the certified 
union with the Congress of Industrial Organizations. 

In American Federation of Labor v. Labor Board, 308 
U. 8. 401, this Court held that a certification under § 9 (c) 
is not reviewable by the. special statutory procedure ex- 
cept incidentally to review of orders restraining unfair 
labor practices under § 10. Decision was expressly re- 
served whether, apart from such proceedings, review of 
certification may be had by an independent suit brought 
pursuant to § 24 of the Judicial Code. 308 U.S. 412. 

Petitioners now assert the right to such review. Prior 
to the certification, they had represented the company’s 
employees in collective bargaining. They do not seek 
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review upon the merits of the certification. Their claim 
is that they were denied the “appropriate hearing” which 
§ 9 (c) requires and that the effect was not only to deprive 
them of the statutory right to hearing but also to deny 
them due process of law contrary to the Fifth Amend- 
ment’s guaranty. Accordingly they seek, in substance, 
injunctive relief requiring respondents, members of the 
Board, to vacate the order of certification or, in the alter- 
native, a declaratory judgment that the order is invalid. 

The District Court declined to dismiss the suit, upon 
respondents’ motion alleging, among other grounds, that 
the court was without jurisdiction of the subject matter. 
The Court of Appeals reversed the judgment, one judge 
dissenting. 144 F. 2d 539. That court held that the 
statutory review is exclusive, with the consequence that 
this suit cannot be maintained. The obvious importance 
of the decision caused us to grant the petition for cer- 
tiorari.t 323 U.S. 703. 

In American Federation of Labor v. Labor Board, 308 
U.S. at 412, the Court said, with reference to the question 
whether the Wagner Act has excluded judicial review of 


‘The inferior courts have divided on the question. Compare 
Association of Petroleum Workers v. Millis, No. 20854 (N. D. Ohio), 
unreported; Sun Ship Employees Association, Inc. v. Labor Board, 
139 F. 2d 744 (C. C. A. 3); International Brotherhood of Electrical 
Workers v. Labor Board, No. 21994 (N. D. Ohio), unreported; 
American Broach Employees Association v. Labor Board, No. 4242 
(E. D. Mich.), unreported; Spolane Aluminum Trades Council v. 
Labor Board, No. 349 (E. D. Wash.), unreported; with- /nterna- 
tional Brotherhood of Electrical Workers v. Labor Board, 41 F. Supp. 
57 (E. D. Mich.); American Federation of Labor v. Madden, 33 F. 
Supp. 943 (D. D. C.); Klein v. Herrick, 41 F. Supp. 417 (8S. D. 
N. Y.); R. J. Reynolds Employees Association, Inc. v. Labor Board 
(M. D. N. C.), unreported; Reilly v. Millis, 52 F. Supp. 172 
(D. D. C.), affirmed, 144 F. 2d 259 (App. D. C.); Brotherhood & 
Union of Transit Employees of Baltimore v. Madden, 58 F. Supp. 
366, 15 L. R. R. 519 (D. Md.), reversed, 147 F. 2d 439, 15 L. R. R. 
806; Inland Empire District Council v. Graham, 53 F. Supp. 369 
(W. D. Wash.). 
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certification under § 9 (c) by an independent suit brought 
under § 24 of the Judicial Code: 

“Tt can be appropriately answered only upon a showing 

in such a suit that unlawful action of the Board has in- 
flicted an injury on the petitioners for which the law, apart 
from the review provisions of the Wagner Act, affords a 
remedy.” 
Petitioners earnestly urge that this case presents the re- 
quired showing of unlawful action by the Board and re- 
sulting injury. Unless they are right in this view, it 
would be inappropriate, as was said in the American Fed- 
eration of Labor case, to determine the question of review- 
ability. That question should not be decided in the 
absence of some showing that the Board has acted unlaw- 
fully. Upon the facts presented, we think no such showing 
has been made, whether by way of departure from statu- 
tory requirements or from those of due process of law. 

On March 9, 1943, local unions affiliated with the C. I. O. 
filed petitions with the Board for certification as bargain- 
ing representatives in three of the company’s five logging 
and milling plants or units. The plants were geographi- 
cally separate. Some were located as far from others as 
one hundred miles. But there was common ownership, 
management and control, with occasional shifting of crews 
or men from one plant to another.2 Although the peti- 
tions sought separate local units rather than a single com- 
pany-wide unit, the Board consolidated them for hearing 
before a trial examiner. 

The hearing was held i May, 1943. The company, the 
C. I. O., and the petitioners, who may be referred to col- 
lectively as the A. F. of L.,*° appeared and participated. 


2Some special operations, e. g., the Washington-Idaho-Montana 
Railroad, were conducted through wholly owned subsidiaries. 

8 The collective designation is approximate both for convenience 
and by reason of the facts, noted in the text, relating to A. F. of L.’s 
dealings with the company through both a “master contract” and 
local supplemental agreements. 
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No complaint is made concerning this hearing. It was 
apparently a typical representation proceeding. The 
principal issue was the character of the appropriate unit. 
The A. F. of L. urged that the unit should be company- 
wide. The C. I. O. advocated separate plant units. 

The Board’s decision was rendered July 13, 1943. 51 
N. L. R. B. 288. It found that the A. F. of L. had or- 
ganized the employees on a company-wide basis and on 
this basis had made a “master contract” with the company, 
which, however, was supplemented by local contracts re- 
lating to local matters in each of the five operations. The 
Board concluded that the history of the bargaining rela- 
tions had demonstrated the appropriateness of a unit con- 
sisting of all the logging and mill employees of the com- 
pany. It therefore dismissed the petitions of the C. I. O. 
on the ground that the three separate plant units sought 
were inappropriate. 

Three days later, on July 16, the C. I. O. filed a further 
petition, this time asking to be certified as bargaining rep- 
resentative on a company-wide basis, excluding clerical, 
supervisory, confidential, and temporary employees, as 
well as employees of Potlatch Townsite and Potlatch Mer- 
cantile Company.* The unit,thus suggested conformed 
generally to the one covered by the outstanding A. F. of L. 
contract. 

On September 14, pursuant to C. I. O.’s motion, the 
Board served notice upon the A. F. of L. to show cause 
why the decision of July 13 should not be vacated; the 
petitions in the earlier cases reinstated and treated as 
amended by the new petition; and why the Board should 
not reconsider and proceed to decision without further 
hearing. The order also proposed to make part of the 


*The Board’s report shows that employees of these operations had 
been excluded from the units in the local contracts which the A. F. 
of L. had with the separate operations of the company. 52 N. L. 
R. B. 1377, 1382-1383. 
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record the statement of the Board’s field examiner con- 
cerning the C. I. O. claims of authorization to represent 
employees.* 

The A. F. of L. responded by filing a “Protest and Objec- 
tion.” This alleged that the proposed order contemplated 
a decision without the taking of evidence, to be based in 
part on an ex parte survey of the C. I. O. claims of au- 
thorization by employees; that employees of the two units 
not involved in the first proceeding would have no op- 
portunity to present evidence in their own behalf;° and 
that the Board had no authority to set aside the A. F. 
of L.’s existing contract by such proceedings. 

The Board considered the objections, but found them 
insufficient, rejected the protest and, without further hear- 
ing for the taking of evidence, considered the case upon the 
full record, including that made in the original hearings. 
It again approved a company-wide unit, following the his- 
torical lines of organization, but excluded certain “fringe” 
classifications in conformity with generally established 
policy. It further found that a question concerning rep- 
resentation had arisen and directed that an election be 
held among the employees in the appropriate unit as it 
had been determined. The Board’s decision was rendered 
October 14, 1943. 52N.L.R. B. 1377. 

The election was held during the following November 
and resulted in a majority for theC.1.0." The A. F. of L. 
filed “Objections and Exceptions to Election,” see 55 


5 The field examiner’s report is introduced, not as proof of the 
extent of representation by the petitioning union, but to satisfy the 
Board that there is 4 substantial membership among the employees 
in the unit claimed to be appropriate sufficient to justify the Board’s 
investigation. 

®These were the plants located at Potlatch and Coeur d’Alene, 
which were not in¢luded in the units sought by the C. I. O. in its 
original petitions. 

7 The majority was of the ballots cast, but not of the total number 
of employees eligible to vote. 
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N. L. R. B. 255, 256, which renewed the claim of impro- 
priety in failing to hold another hearing and also chal- 
lenged some exclusions of employees from eligibility to 
take part in the election. Accordingly the A. F. of L. 
moved to vacate the decision and direction of election, to 
vacate the election itself, to stay certification and to grant 
an appropriate hearing. 

In January, 1944, the Board granted the A. F. of L.’s 
motion for further hearing, but deferred ruling upon the 
request to vacate the previous decision and the election. 
The hearing was held before a trial examiner in February, 
1944. Petitioners appeared and participated fully, as did 
the company and the C. I. O. No complaint is made 
concerning the scope of this hearing or the manner in 
which it was conducted, except as to its timing in relation 
to the election. Full opportunity was afforded peti- 
tioners to present objections and evidence in support of 
them. From the absence of contrary allegation, as well 
as the official report of the Board’s decision, it must be 
taken that all available objections to the Board’s pro- 
cedure and action were made, considered, and determined 
adversely to petitioners.® 

The Board rendered its supplemental decision on March 
4,1944. 55 N. L. R. B. 255. This made supplemental 
findings of fact based upon the entire record, including the 
record in the original proceedings, the election report, peti- 
tioners’ objections and exceptions, the motion for recon- 
sideration, and the evidence and objections taken at the 
February hearing. After reviewing the entire proceed- 
ings, the Board found that an “appropriate hearing” had 
been given, within the requirement of § 9 (c); ruled upon 
each of petitioners’ objections, whether new or renewed; 
and concluded that none of them furnished adequate rea- 
son for disturbing its previous decision and direction for 
election. Accordingly it denied the motion to vacate that 


§ Cf. 55 N. L. R. B. 255. 
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decision and the election, and certified the C. I. O. as ex- 
clusive bargaining representative of the employees in the 
‘unit found appropriate. A. F. of L.’s further motion for 
reconsideration was denied and thereafter the present suit 
was instituted.® 

Upon this history petitioners say they have been denied 
the “appropriate hearing” § 9 (ce) requires. They insist 
that the hearing, to be “appropriate,” must precede the 
election. Accordingly the February, 1944, hearing is said 
to be inadequate to satisfy the statutory requirement, as 
well as due process, although no complaint is made 
concerning its adequacy in any respect other than that it 
followed, rather than preceded, the election. 

Petitioners urge also that the procedure was unwar- 
ranted for the Board to vacate the decision of July, 1948, 
reopen or “reinstate” the original proceedings, treat the 
C. I. O.’s petition for company-wide certification as an 
amendment to its original petitions, and thereafter to re- 
gard the record in the earlier proceedings as part of the 
record in the later ones, together with the field examiner’s 
report concerning C. I. O. employee representation. 

Petitioners’ exact contention concerning the reopening 
of the original proceedings is not altogether clear.*” But, 


® The suit is the last in a series intended to prevent the holding of 
the election or to avoid certification founded upon it. See Inland 
Empire District Council v. Graham, 53 F. Supp. 369 (W. D. Wash.) ; 
Local 2766, Lumber & Sawmill Workers Union v. Hanson, Civil Ac- 
tion No. 1553. (D. Idaho), unreported; /nland Empire District Coun- 
cil v. Graham, Civil Action No. 834 (W. D. Wash.), unreported; 
Inland Empire District Council v. Labor Board, Civil Action No. 
22353 (D. D. C.), unreported. 

10The argument appears to regard them as irrevocably closed by 
the decision of July 13, 1943, and that decision as endowed with 
finality precluding the Board from later reopening the proceedings 
and considering further the record made in them. It scems also to 
suggest that the original petitions could not be amended, at any rate 
by treating the later petition as an amendment, after the decision, 
notwithstanding an order vacating it. 
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in any event, it clearly maintains that the Board’s action, 
in effect treating the later proceedings as a continuance 
of the earlier ones, injected new issues upon which peti- 
tioners were entitled to present additional evidence. Ac- 
cordingly it is claimed that the original record, together 
with the additional matter presented by the new petition, 
the motions which followed and the proceeding to show 
cause, was not adequate to sustain the Board’s action in 
vacating its first decision and entering the direction for 
election. Although petitioners urge that the preelection 
proceedings were defective, they emphasize most strongly 
that the February hearing could not cure the failure to 
grant the further hearing they demanded prior to the 
election. 

The Board’s position is, in effect, twofold: that there 
was no departure from the statute’s requirements or those 
of due process in the proceedings prior to the election; ™ 


1 The Board says that the two proceedings involved the same sub- 
stantial controversy, namely, representation of the Potlatch Com- 
pany’s employees; and therefore the material issues were the same 
except that in the later proceedings the C. I. O. acceded to the de- 
cision that a company-wide unit was appropriate and sought repre- 
sentation on that basis. Only a waste of time and money for all 
concerned would have resulted, in the Board’s view, from retracing 
the ground covered in the earlier hearings. Accordingly, it was en- 
tirely proper to treat the later ones as in substance a continuation 
of them and to proceed with the determination of the other questions 
relating to representation which the narrow ground of the first 
decision had made unnecessary to decide. 

The Board also maintains that a further hearing was not required 
in the absence of a showing by petitioners that new issues were pre- 
sented which required the taking of additional evidence. In its view 
the procedure to show cause afforded adequate opportunity for peti- 
tioners to do this and none of the issues they presented furnished 
adequate basis either to require holding a further hearing or for refus- 
ing to proceed with the election upon the basis proposed. 

The Board and the petitioners are at odds therefore concerning the 
materiality of the issues presented on the show cause procedure and 
their sufficiency to require further hearing for the presentation of evi- 
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and, if they were defective in any respect, the departure 
was cured by the full hearing granted at petitioners’ 
‘insistence after the election. 

We think petitioners have misconceived the effects of 
$9 (c). It is as follows: 

“Whenever a question affecting commerce arises con- 
cerning the representation of employees, the Board may 
investigate such controversy and certify to the parties, in 
writing, the name or names of the representatives that 
have been designated or selected. Jn any such investiga- 
tion, the Board shall provide for an appropriate hearing 
upon due notice, either in conjunction with a proceeding 
under section 10 or otherwise, and may take a secret ballot 
of employees, or utilize any other suitable method to ascer- 
tain such representatives.” (Emphasis added.) 

The section is short. Its terms are broad and general. 
Its only requirements concerning the hearing are three. It 
must be “upon due notice,” it must be “appropriate,” and 
it is mandatory “in any such investigation,” but may be 
held in conjunction with a § 10 (unfair practice) proceed- 
ing or otherwise. 

Obviously great latitude concerning procedural details 
is contemplated. Requirements of formality and rigidity 
are altogether lacking. The notice must be “due,” the 
hearing “appropriate.” These requirements are related 
to the character of the proceeding of which the hearing 
is only a part.. That proceeding is not technical. It is 
an “investigation,” essentially informal, not adversary. 
The investigation is not required to take any particular 
form or confined to the hearing. The hearing is manda- 
tory—‘‘the Board shall provide for” it. But the require- 
ment is only that it shall be provided “in any such inves- 
tigation.” The statute does not purport to specify when 


dence. But, in any event, the Board says that if it was wrong as to 
this in any respect the error was cured by the full hearing allowed 
in February, 1944. 
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or at what stage of the investigation the hearing shall be 
had. It may be conducted “in conjunction with a pro- 
ceeding under section 10 or otherwise.” 

Moreover, nothing in the section purports to require 
a hearing before an election. Nothing in fact requires 
an election. The hearing “in any such investigation” is 
mandatory. But the election is discretionary. The Board 
“may take a secret ballot . . . or utilize any other suitable 
method to ascertain such representatives.” 

An election, when held, is only a preliminary determi- 
nation of fact. Sen. Rep. No. 573, 74th Cong., 1st Sess., 
5-6; H. R. Rep. No. 1147, 74th Cong., Ist Sess., 6-7. A 
direction of election is but an intermediate step in the in- 
vestigation, with certification as the final and effective 
action. Labor Board v. International Brotherhood of 
Electrical Workers, 308 U. 8S. 413, 414-415. Nothing 
in $9 (ce) requires the Board to utilize the results of an 
election or forbids it to disregard them and utilize other 
suitable methods. 

It hardly can be taken, in view of all these considera- 
tions, that Congress intended a hearing which it made 
mandatory “in any such investigation” always to precede 
an election which it made discretionary for all and which, 
in the committee reports, it specifically denominated as 
only a method for making a preliminary determination of 
fact. That characterization was not beyond congres- 
sional authority to make and is wholly consistent with 
the discretionary status the section gives that mode of 
determination. 

In view of the preliminary and factual function of an 
election, we cannot agree with petitioners’ view that only 
a hearing prior to an election can be “appropriate” within 
the section’s meaning. The conclusive act of decision, in 
the investigation, is the certification. Until it is taken, 
what precedes is preliminary and tentative. The Board 
is free to hold an election or utilize other suitable methods. 
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Such other methods are often employed and frequently 
are of an informal character. Petitioners’ view logically 
-would require the hearing to be held in advance of the use 
of any such other method as much as when the method of 
election is used. 

Congress was fully informed concerning the effects of 
mandatory hearings preceding elections upon the process 
of certification. For under Public Resolution 44, which 
preceded § 9 (c), the right of judicial hearing was pro- 
vided. The legislative reports cited above show that this 
resulted in preventing a single certification after nearly a 
year of the resolution’s operation and that one purpose of 
adopting the different provisions of the Wagner Act was 
to avoid these consequences.” In doing so Congress ac- 
complished its purpose not only by denying the right of 
judicial review at that stage but also by conferring broad 
discretion upon the Board as to the hearing which § 9 (ce) 
required before certification. 

Petitioners’ argument does not in terms undertake to 
rewrite the statute. But the effect would be to make it 
read as if the words “appropriate . . . in any such investi- 
gation” were replaced with the words “hearing prior to any 
election.” Neither the language of the section nor the 
legislative history discloses an intent to give the word “ap- 
propriate” such an effect. We think the statutory pur- 
pose rather is to provide for a hearing in which interested 
parties shall have full and adequate opportunity to present 
their objections before the Board concludes its investiga- 
tion and makes its effective determination by the order 
of certification. _ 

In this case that opportunity was afforded to petition- 
ers. We need not decide whether the hearing would have 
been adequate or “appropriate,” if the February, 1944, 
hearing had not been granted and held. In the Board’s 
view, petitioners, when afforded the opportunity in the 


12 Cf. note 9. 
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proceedings to show cause held prior to the election, 
brought forward nothing which required it to hold a fur- 
ther hearing for the taking of evidence. With this peti- 
tioners disagree. We need not examine whether one or 
the other was correct in its view. For when the objections 
were renewed after the election, and others also were ad- 
vanced, the Board gave full and adequate opportunity for 
hearing, including the presentation of evidence, concern- 
ing them. Petitioners do not contend that the hearing 
was a sham or that the Board did not consider their ob- 
jections. They do not ask for review upon the merits. 
Their only objection is that the hearing came too late. 
That objection is not tenable in view of the statute’s 
terms and intent. 

It may be, as petitioners insist, that their interests were 
harmfully affected by the outcome of the election, through 
loss of prestige and in other ways. It does not follow that 
the injury is attributable to any failure of the Board to 
afford a hearing which was “appropriate” within the sec- 
tion’s meaning. This being true, and since petitioners do 
not now question the Board’s rulings upon the merits of 
the issues apart from those relating to the character of 
the hearing, the injury must be regarded, for presently 
material purposes, as an inevitable result of losing an elec- 
tion which was properly conducted. 

Petitioners also assert that the Board departed from 
its own rules in failing to accord them the hearing de- 
manded prior to the election. The regulations provide 
for direction of election to follow the hearing before the 
trial examiner and, in the Board’s discretion, oral argu- 
ment or further hearing as it may determine. Rules and 
Regulations, Art. III, §§ 3,8,9. But the regulations also 
contemplate further hearings for reconsideration before 
the final act of certification, a procedure of which petition- 
ers had full advantage in this case. Whether or not the 
hearings provided before the election were adequate to 
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comply with the regulations, the procedure upon rehearing 
afterward was adequate to perform its intended function of 
. affording full opportunity for correcting any defect which 
may have existed in the previous stages of hearing.” 

We think no substantial question of due process is pre- 
sented. The requirements imposed by that guaranty are 
not technical, nor is any particular form of procedure 
necessary. Morgan v. United States, 298 U.S. 468, 481. 
“The demands of due process do not require a hearing, 
at the initial stage or at any particular point or at more 
than one point in an administrative proceeding so long 
as the requisite hearing is held before the final order be- 
comes effective.” Opp Cotton Mills v. Administrator, 
312 U. 8. 126, 152, 153; ef. Bowles v. Willingham, 321 
U.S. 503, 519-521." That requirement was fully met in 
this case. 

The judgment is 


Affirmed. 


Mr. Justice Roperts dissents. 


13 We need not determine whether in a situation where no hearing 
whatever is afforded prior to an election, the failure would be cured 
by allowing one afterward, whether as a matter of compliance with 
the statute or with the regulations. That situation is not presented. 
The proceedings in this case prior to the election afforded opportunity 
for hearing. At most the hearing was defective, and the opportunity 
given by the postelection hearing was effective to cure whatever 
defects may have existed, if any. 

4 Cf. also Buttfield.v. Stranahan, 192 U. 8. 470, 496-497; Labor 
Beard v. Mackay Radio & Tel. Co., 304 U.S. 333, 350, 351; Anniston 
Mfg. Co. v. Davis, 301 U. 8. 337, 342, 343; United States v. Ju Toy, 
198 U.S. 253, 263; Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226, 
235; Phillips v. Commissioner, 283 U.S. 589, 596-597. 
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1. The contention that an award of the National Railroad Adjust- 
ment Board under the Railway Labor Act amounts to nothing 
more than an advisory opinion is inconsistent with the terms, 
purposes and legislative history of the Act and with decisions of 
this Court construing it. P. 720. 

. A collective bargaining representative is without statutory au- 
thority under the Railway Labor Act to compromise and settle 
accrued monetary claims of individual employees (arising out of 
alleged violations of a collective agreement by the employer) or to 
represent them exclusively before the National Railroad Adjust- 
ment Board in proceedings before it for determination of such 
claims; and, in the absence of legally sufficient authorization, a 
settlement so effected and an adverse award based thereon do not 
bar a suit by the individual employees to enforce such claims. 
P. 738. 

Upon the record in this case, it can not be said as a matter of law 
that the collective bargaining representative was authorized in 
any legally sufficient manner to settle the claims in question or to 
represent the individual employees before the Adjustment Board. 
P. 748. 

140 F. 2d 488, affirmed. 
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a suit by employees upon claims arising out of alleged 
violations of a collective bargaining agreement. 
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Mr. Justice RuT.epce delivered the opinion of the 
Court. 


_ This cause, arising upon an amended complaint,’ brings 
for decision novel and important questions concerning the 
authority of a collective bargaining representative, affect- 
ing the operation of the Railway Labor Act of 1934. 48 
Stat. 1185, 45 U.S. C. § 151 ff. The ultimate issues are 
whether such an agent has authority, by virtue of the Act 
or otherwise, either to compromise and settle accrued 
monetary claims of ten employees or to submit them for 
determination by the National Railroad Adjustment 
Board to the exclusion of their right, after the settlement 
and after the Board’s adverse decision, to assert them in 
a suit brought for that purpose. The claims are for “pen- 
alty damages” for alleged violation of the starting time 
provisions of a collective agreement, varying from $3,500 to 
$14,000, and in the aggregate amounting to $65,274.00." 
The District Court rendered summary judgment for the 
carrier, holding that the Board’s award was a final adjudi- 
cation of the claims, within the union’s power to seek and 
the Board’s to make, precluding judicial review.* The 
Court of Appeals reversed the judgment, 140 F. 2d 488, 
holding that the record presented a question of fact 


1 Amendments were allowed to cure jurisdictional defects found to 
exist upon an earlier appeal. Alderman v. Elgin, J. & E. R. Co., 125 
F. 2d 971. 

* The record sets fortb no provision for penalty damages. But the 
complaint alleges.that under the terms of the agreement each of the 
plaintiffs is entitled to “pay for an additional day, at time and one-half, 
at the regular daily rate” for each day he was required to work con- 
trary to the agreement's terms. 

8 The court said: “I think that the controversy was submitted to 
the Board, that it had jurisdiction and that it was decided, and that 
the plaintiffs were represented there and are bound thereby. ... I 
think the ruling of the Adjustment Board was binding upon the plain- 
tiffs as well as upon the defendant, and that it is binding on this court 
in this proceeding.” 
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whether the union had been authorized by respondents 
“to negotiate, compromise and settle” the claims. We 
granted certiorari, 323 U. S. 690, in order to resolve the 
important questions affecting application and operation 
of the Act. 

A statement of the more important facts will put the 
issues in sharper perspective. The controversy relates to 
operations in petitioner’s so-called “Whiting Yard.” Prior 
to July 24, 1934, respondents, or some of them, were em- 
ployed by the Standard Oil Company to do private intra- 
plant switching in its Whiting, Indiana, plant. On that 
date this work was taken over by petitioner. Until then 
Standard Oil’s switching crews began work each day at 
hours fixed in advance by the management, which varied 
as plant operations required. 

Prior to 1934 petitioner’s crews at all yards in Indiana 
and I]linois began work daily in accordance with starting 
time provisions contained in Article 6 of a collective agree- 
ment made in 1927 between petitioner and the Brother- 
hood of Railroad Trainmen, governing rules, working 
conditions and rates of pay of yardmen. 

Upon transfer of the Whiting yard switching to peti- 
tioner, respondents theretofore employed by Standard Oil 
became employees of petitioner and members of the 
Brotherhood. On July 24, 1934, company officials con- 
ferred with representatives of the engineers, the firemen 
and the yardmen concerning terms of employment. The 
Brotherhood acted for the yardmen. Apparently agree- 
ment was reached on all matters except starting time 
but, as to that, versions of what transpired differ. Re- 
spondents and the Brotherhood have maintained that the 
1927 agreement, including Article 6, became applicable to 
them upon the transfer. They say, however, that they 
assented to a suspension of Article 6 for thirty days from 
July 27, 1934, to enable the company to work out adjust- 
ment to the plant’s operations, and accordingly it gov- 
erned their relation with petitioner from August 26, 1934. 
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The company has insisted that Article 6 did not become 
applicable to respondents upon the transfer and that it 
made no agreement to apply Article 6, other than to fol- 
low it as closely as possible, prior to October 31, 1938, 
when it and the Brotherhood eventually agreed to place 
Whiting yard crews on fixed starting time, under circum- 
stances to be noted. 

Whichever version is true, a long controversy resulted. 
The carrier continued to follow the former practice, al- 
though departures from the schedule were reduced, as it 
claims, in conformity with the oral undertaking to ob- 
serve it as far as possible. The work went on without 
interruption. But numerous complaints on account of 
departures were made through local officers of the Brother- 
hood. Time slips were filed by the employees. Frequent 
negotiations took place. None however resulted in a 
settlement prior to October 31, 1938. 

In this state of affairs, respondents authorized the 
Brotherhood to file complaint with the National Railroad 
Adjustment Board for violation of Article 6. This was 
done on November 23, 1936. The “statement of claim”’ 
was signed and filed by Williams, chairman of the general 
grievance committee. It asserted that the carrier, hav- 
ing “placed the employees under the agreement of the 
yardmen,” had “failed to put into effect the starting time 
provisions” of Article 6, and denied that violation was 
justified either because the carrier had agreed with the 
Engineers to follow the formerly prevailing practice or by 
the carrier’s claim that the work could be done in no other 
way. The submission was intended to secure compliance. 
There was no prayer for money damages. Petitioner 
maintained that Article 6 was not applicable. 

The Board, following its customary procedure,‘ dock- 
eted the claim as No. 3537, notified the carrier and the 


*The procedure, though informal, consists principally in written 
statements or “submissions” filed by the parties, which perform the 
functions of pleading and evidence combined, and oral argument upon 
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union that the case, with many others docketed at the 
same time, was “assumed to be complete,” and forwarded 
to each copies of the other’s submissions. The record does 
not disclose what followed until nearly two years later. 
On October 31, 1938, Williams and Johnson, secretary 
of the Brotherhood, two of the grievance committee’s three 
members, accepted an offer made by petitioner’s president, 
Rogers, to settle the claim. The settlement took the form 
of a proposal, made in a letter by Rogers to Williams, to 
settle some 61 different claims, including “Labor Board 
Docket No. 3537—Starting time of switch engines in Whit- 
ing 8. O. Yard.” Williams and Johnson endorsed accept- 
ance for the Brotherhood and the yardmen on the letter. 
Because of its importance, pertinent portions are set forth 
in the margin.’ On the day the settlement was concluded 


the submissions thus made. See Garrison, The National Railroad 
Adjustment Board: A Unique Administrative Agency (1937) 46 Yale 
L. J. 567, for a detailed description of the procedure. See also Final 
Report of the Attorney General’s Committee on Administrative Pro- 
cedure (1941) 185 ff.; Administrative Procedure in Government 
Agencies, Sen. Doc. No. 10, Part IV, 77th Cong., Ist Sess. 

5 The letter was addressed/to Williams, as general chairman of the 
Brotherhood, and dated October 28, 1938. It stated: 

“Since my letter of August 18th in which I tentatively proposed 
settlement of certain matters of grievance we have had further corre- 
spondence and conferences which have modified our decision in some 
cases. Therefore, in order that the whole matter be placed in concrete 
form I am outlining below our proposals to settle all of the cases 
except as otherwise specified. 


“Case No. 5—Labor Board Docket #3537—Starting time of switch 
engines in Whiting S. O. Yard. 

“Settled by agreement that the starting times for a ninety day trial 
period commencing November 15th, 1938, shall be the times provided 
for in Article 6 of the Yardmen’s Agreement instead of the starting 
times heretofore agreed upon and now being followed. If at the end 
of the ninety day trial period the Railway Company or its employees 
claim that the starting times as fixed in Article 6 do not result in 
efficient and economical operation and in satisfaction to our employees 
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Rogers and Williams advised the Board of it by letter and 
jointly requested that the case be withdrawn from the 
-docket, which accordingly was done. 

Notwithstanding the settlement, a further dispute 
arose. In March, 1939, the Brotherhood, through Wil- 
liams, requested the carrier to furnish a complete list of 
crews in the Whiting yard started at times other than 
those fixed by Article 6 from August 27, 1934, to November 
15, 1938, when the settlement became effective. The 
company declined to furnish the list, stating it was at a 
loss to understand the reason for the request in view of 
the settlement. 

The upshot of the dispute was the filing of another claim 
with the Board, Docket No. 7324, on May 18, 1939, by 
Williams, acting for the Brotherhood. This submission 


and to the industry served, then representatives of the Railway Com- 
pany and representatives of the Yardmen, and representatives of the 
Engineers and representatives of the Firemen will sit down and work 
out a schedule of starting time best suited for meeting the special 
requirements of the industry. 


“We have by this letter given you a complete résumé of all of the 
claims which have not heretofore been disposed of, filed by you on 
behalf of the employees whom you represent and have proposed in 
this letter a very liberal disposition of all the cases involved. The 
settlements proposed are predicated on a complete settlement and 
withdrawal of all cases now pending either before the board, or under 
discussion with this office except Case No. 4, which it is understood 
will be left to a decision by the National Railroad Adjustment Board, 
and it is further understood that in the event these settlements are 
accepted that the claims listed in this letter cover all claims of a similar 
nature, and that no é6ther claims covering the same or like situations 
will be presented when such claims arise from causes occurring prior to 
the date of this settlement. [Emphasis added.] 

“Yours truly, 


“S. M. Rocers, President. 
“Accepted for the Yardmen: Oct. 31, 1938. 
“C. H. Williams, General Chairman, B. of R. T. 
“S. F. Johnson, Secretary, B. of R. T.” 
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was “for one day’s pay at time and one-half for each fore- 
man and each helper for each day they were required to 
work in yard service in the Whiting (Standard Oil Com- 
pany) Yard, in violation of the fixed starting time pro- 
vided for in Article No. 6 of the Yardmen’s Agree- 
ment ... effective January 1, 1927, and applicable to 
Whiting (Standard Oil Company) Yardmen, July 27, 1934, 
from dates of August 27, 1934, until November 14, 1938, 
inclusive.” 

The submission not only maintained the applicability 
of Article 6 and accrual of the individual claims asserted. 
It also maintained that the settlement of October 31, 1938, 
was effective only to fix the starting time for the future 
and had no effect to waive or determine individual claims 
for penalty damages accrued prior to the settlement.® 

The carrier’s submission reiterated its position in Case 
No. 3537. It also relied upon the settlement as precluding 
later assertion of any claim, individual or collective, based 
upon occurrences prior to the date of the settlement. 

The matter went to decision by the Board. Under the 
procedure prescribed in case of deadlock, cf. § 3 First (1), 


®Cf. note 5. The submission stated: “There were no agreements 
reached whereby payment for violation of Article No. 6 of the Yard- 
men’s Agreement would be waived as a result of withdrawal of Labor 
Board Docket No. 3537. In fact that case held no claim for pay- 
ment for time. It was simply a case to settle the dispute as to the 
carrier's right to force the yard crews in the Whiting yard to work at 
times other than the fixed starting time provided for in Article 6 . . . 

“As stated before, Case No. 5—Labor Board Docket No. 3537 con- 
tained no claim for pay to Whiting Yardmen. Consequently it was 
not a question before the Management and the Committee in the 
starting time negotiation and claim cannot be made that a waiver 
was made on a matter which was not negotiated.” 

The submission also denied that oral agreements relating to start- 
ing time, claimed by the carrier to have been made at the time of the 
transfer in 1934, could be effective “to invalidate the prescribed 
written rule of Article 6.” Williams however did not question the 
validity of the verbal agreement, as he maintained, for the thirty-day 
suspension. 
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a referee was called in. The award was made by the First 
Division on September 6, 1940. It sustained the Board's 
jurisdiction,’ found that “the parties to said dispute were 
‘given due notice of hearing thereon,” and held that “the 
evidence shows that the parties to the agreement disposed 
of the claim here made by the letter of carrier dated Octo- 
ber 28, 1938, accepted by employees October 31, 1938.” 
Accordingly the claim was “denied per findings.” 

Thereafter, on November 19, 1940, the present suit was 
instituted. As has been noted, the case comes here after 
a summary judgment rendered on the carrier’s motion, 
supported by the affidavit of its vice president. This in 
effect set up the compromise agreement and the award in 
Case No. 7324 as bases for the judgment sought. 

The range and precise nature of the issues may be sum- 
marized best perhaps as they were shaped upon respond- 
ents’ opposition to the carrier’s motion. They denied that 
either Williams or the union had authority to release their 
individual claims or to submit them for decision by the 
Board. They relied upon provisions of the Brotherhood’s 
constitution and rules,* of which the carrier was alleged 
to have knowledge, as forbidding union officials to release 
individual claims or to submit them to the Board “with- 
out specific authority so to do granted by the individual 
members themselves”; and denied that such authority in 
either respect had been given. 

The validity and the conclusive effect of the award were 
challenged also upon other grounds, among them that 


7 The submissions in no way challenged the jurisdiction of the Board 
or of the Division. 

8See Part III. The provisions regulate the union’s internal pro- 
cedure in relation to making changes in a “general or system wage 
schedule or agreement,” Rule No. 3, and that to be followed when the 
local chairman or grievance committee fails “satisfactorily to adjust 
any grievance referred to it.” Rule No. 7. The latter includes a 
provision that “a general grievance committee may authorize their 
chairman to handle all grievances received from local lodges.” See 
also note 40. 
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respondents individually received no notice of the submis- 
sion or the hearing until after the award was made; that 
since the award denied a claim for money damages, it was 
within the exception of § 3 First (m), which provides that 
“the awards shall be final and binding upon both parties 
to the dispute, except in so far as they shall contain a 
money award,” and therefore did not preclude this suit; 
and that the Act, if construed to make the award conclu- 
sive, would violate the Fifth Amendment’s due process 
provision by denying judicial review to defeated em- 
ployees, though allowing it to defeated employers. Cf. §3 
First (p), (q); Washington Terminal Co. v. Boswell, 124 
F. 2d 235, affirmed by an equally divided Court, 319 
U. S. 732. 

Finally respondents suggested most sweepingly that the 
Board may act “merely as an arbitrator,” with the result 
that “any decisions thereunder are void because it passes 
on matters and bases its decision and its opinion on law 
and fact which is contrary to public policy.” The prayer 
was that the court overrule the carrier’s motion for sum- 
mary judgment and, in doing so, determine that the release 
was not effective; the award was not a final adjudication 
of the claims; and the award was void for lack of jurisdic- 
tion of the parties or the subject matter or “because said 
Act under which award was entered is unconstitutional.” 

The District Court’s judgment rested squarely on the 
conclusive effect of the award in Docket No. 7324. It did 
not indicate whether it regarded the Brotherhood’s au- 
thority to submit the claims and appear for the employees 
as derived from the statute or, apart from the statute, 
as a matter of law upon the particular facts. But it must 
be taken to have held that, upon the pleadings and the 
affidavits, no genuine issue of material fact was presented, 
Fed. Rules Civ. Proc., Rule 56 (c), and therefore that it 
was immaterial if, as alleged, respondents had not individ- 
ually given the Brotherhood or Williams specific authority 
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to submit their claims for decision or represent them in the 
hearings. 

The Court of Appeals, however, made no reference to 
‘the issues concerning the award and its effect upon the 
claims. But its judgment must be taken to have deter- 
mined implicitly that none of petitioner’s contentions in 
these respects is valid. 

The issues are not merely, as the Court of Appeals as- 
sumed, whether the Brotherhood had authority to com- 
promise and settle the claims by agreement with the car- 
rier and whether on the record this presents a question 
of fact. For petitioner insists, and the District Court 
held, that the award of the Board was validly made, and 
is final, precluding judicial review. We do not reach the 
questions of finality, which turn upon construction of the 
statutory provisions and their constitutional validity as 
construed.’ Those questions should not be determined 
unless the award was validly made, which presents, in our 
opinion, the crucial question. Respondents attack the 
validity and legal effectiveness of the award in three ways. 
Two strike at its validity on narrow grounds. Respond- 
ents say the Brotherhood had no power to submit the dis- 
pute for decision by the Board without authority given 
by each of them individually and that no such authority 
was given. They also maintain that they were entitled 
to have notice individually of the proceedings before the 
Board and none was given. 

The third and most sweeping contention undercuts all 
other issues: concerning the award's effects, whether for 
validity or for finality. In substance it is that the award, 
when rendered, amounts to nothing more than an advisory 
opinion. The contention, founded upon language of the 
opinion in Moore v. Illinois Central R. Co., 312 U. S. 630, 
regards the Act’s entire scheme for the settlement of 
grievances as wholly conciliatory in character, involving 


® Cf. § 3 First (m), (0), (p), (q). 
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no element of legal effectiveness, with the consequence 
that the parties are entirely free to accept or ignore the 
Board’s decision. 

At the outset we put aside this broadest contention 
as inconsistent with the Act’s terms, purposes and legisla- 
tive history.” The Moore case involved no question con- 
cerning the validity or the legal effectiveness of an award 
when rendered.” Nor did it purport to determine that 
the Act creates no legal obligations through an award or 
otherwise. Apart from the affirmance by equal division 
in Washington Terminal Co. v. Boswell, supra, both prior 
and later decisions here are wholly inconsistent with such 
a view of its effects. Cf. Virginian R. Co. v. System Fed- 
eration, 300 U.S. 515; Texas & N. O. R. Co. v. Railway 
Clerks, 281 U. S. 548; *? Switchmen’s Union v. National 
Mediation Board, 320 U. 8. 297; General Committee v. 


10 Cf. Part I. 

11 Tt was held that nothing in the Act “purports to take away from 
the courts the jurisdiction to determine a controversy over a wrongful 
discharge or to make an administrative finding a prerequisite to filing 
a suit in court,” 312 U.S. at 634; and therefore the employee’s suit 
could be maintained against the!carrier without prier resort to the 
Adjustment Board. Among the reasons assigned was that the ma- 
chinery provided for settling disputes was not “based on a philosophy 
of legal compulsion” but created “a system for peaceful adjustment 
and mediation voluntary in its nature.” 

The problem presented was whether the Adjustment Board pro- 
cedure either was exclusive or was an essential preliminary to judicial 
proceedings within the doctrine of primary jurisdiction. These were 
questions not entirely determinable by the criterion of whether the 
procedure is wholly advisory or conciliatory in character. For, con- 
ceivably, Congress might have made the taking of the Board’s merely 
advisory opinion a condition precedent to asking for judicial relief; 
and, conversely, allowing that relief without prior resort to the Board 
does not necessarily make the Board’s action, when taken, merely 
advisory. 

12 Thus, one of the statute’s primary commands, judicially enforce- 
able, is found in the repeated declaration of a duty upon all parties 
to a dispute to negotiate for its settlement. See note 26; Virginian 
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M.-K.-T. R. Co., 320 U. 8. 323; General Committee v. 
Southern Pacific Co., 320 U.S. 338. 


I 


The difference between disputes over grievances and dis- 
putes concerning the making of collective agreements is 
traditional in railway labor affairs. It has assumed large 
importance in the Railway Labor Act of 1934, substan- 
tively and procedurally.* It divides the jurisdiction and 
functions of the Adjustment Board from those of the 
Mediation Board, giving them their distinct characters. 
It also affects the parts to be played by the collective agent 
and the represented employees, first in negotiations for 
settlement in conference and later in the quite different 
procedures which the Act creates for disposing of the two 
types of dispute. Cf. §§ 3, 4. 

The statute first marks the distinction in § 2, which 
states as among the Act’s five general purposes: “(4) to 
provide for the prompt and orderly settlement of all dis- 
putes concerning rates of pay, rules, or working condi- 
tions; (5) to provide for the prompt and orderly settle- 
ment of all disputes growing out of grievances or out of 
the interpretation or application of agreements covering 
rates of pay, rules, or working conditions.” The two sorts 
of dispute are sharply distinguished,“ though there are 
points of common treatment. Nevertheless, it is clear 
from the Act itself, from the history of railway labor dis- 


R. Co. v. System Federation, 300 U.S. 515; ef. Switchmen’s Union v. 
National Mediation Board, 320 U. 8. 297, 300, 320; General Com- 
mittee v. M.-K.-T. R. Co., 320 U.S. 323, 331, 334. This duty is not 
merely perfunctory. Good faith exhaustion of the possibility of agree- 
ment is required to fulfill it. Cf. Virginian R. Co. v. System Federa- 
tion, supra, at 548, 550; Trainmen v. Toledo, P. & W. R. Co., 321 U.S. 
50, 56 ff. At successive stages of the statutory procedure other duties 
are imposed. Cf. §§ 5 First (b), 6, 10. 

18 Cf. the references cited in notes 4 and 15. 

14 Cf. text Part II at note 38; also Hughes Tool Co. v. Labor Board, 
147 F. 2d 69, 72, 73. 
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putes and from the legislative history of the various 
statutes which have dealt with them,” that Congress has 
drawn major lines of difference between the two classes 
of controversy. 

The first relates to disputes over the formation of collec- 
tive agreements or efforts to secure them. They arise 
where there is no such agreement or where it is sought to 
change the terms of one, and therefore the issue is not 
whether an existing agreement controls the controversy. 
They look to the acquisition of rights for the future, not 
to assertion of rights claimed to have vested in the past. 

The second class, however, contemplates the existence 
of a collective agreement already concluded or, at any 
rate, a situation in which no effort is made to bring about 
a formal change in terms or to create a new one. The 
dispute relates either to the meaning or proper application 
of a particular provision with reference to a specific situa- 
tion or to an omitted case. In the latter event the claim 
is founded upon some incident of the employment relation, 
or asserted one, independent of those covered by the collec- 
tive agreement, e. g., claims on account of personal 
injuries. In either case the ¢laim is to rights accrued, not 
merely to have new ones created for the future. 

In general the difference is between what are regarded 
traditionally as the major and the minor disputes of the 
railway labor world.** The former present the large issues 





15 See the references cited in note 4; Hearings before Committee on 
Interstate Commerce on H. R. 7650, 73d Cong., 2d Sess.; Hearings 
before Committee on Interstate Commerce on 8. 3266, 73d Cong., 2d 
Sess.; Pennsylvania R. Co. v. Railroad Labor Board, 261 U. 8. 72; 
Pennsylvania System Federation v. Pennsylvania R. Co., 267 U. S. 
203; Texas & N.O. R. Co. v. Brotherhood, 281 U.S. 548; Virginian 
R. Co. v. System Federation, 300 U.S. 515. 

16 Cf. the references cited in note 4. Commissioner (also Coordi- 
nator) Eastman, who very largely drafted the 1934 amendments, said 
in testifying at the House Committee hearings concerning them: 

“Please note that disputes concerning changes in rates of pay, rules, 
or working conditions may not be so referred [to the National Adjust- 
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about which strikes ordinarily arise with the consequent 
interruptions of traffic the Act sought to avoid. Because 
they more often involve those consequences and because 
they seek to create rather than to enforce contractual 
rights, they have been left for settlement entirely to the 
processes of noncompulsory adjustment. 

The so-called minor disputes, on the other hand, involv- 
ing grievances, affect the smaller differences which inevi- 
tably appear in the carrying out of major agreements and 
policies or arise incidentally in the course of an employ- 
ment. They represent specific maladjustments of a 
detailed or individual quality. They seldom produce 
strikes, though in exaggerated instances they may do so.” 
Because of their comparatively minor character and the 
general improbability of their causing interruption of 
peaceful relations and of traffic, the 1934 Act sets them 
apart from the major disputes and provides for very 
different treatment. 

Broadly, the statute as amended marks out two distinct 
routes for settlement of the two classes of dispute, respec- 
tively, each consisting of three stages. The Act treats the 
two types of dispute alike in requiring negotiation as the 
first step toward settlement and therefore in contemplat- 
ing voluntary action for both at this stage, in the sense 
that agreement is sought and cannot be compelled. To 


ment Board], but are to be handled, when unadjusted, through the 
process of mediation. The national adjustment board is to handle 
only the minor cases growing out of grievances or out of the inter- 
pretation or application of agreements.” Hearings before Committee 
on Interstate Commerce on H. R. 7650, 73d Cong., 2d Sess., 47; ef. 
also pp. 49, 51, 59,62. And see the testimony of Harrison, a principal 
union proponent, before the House Committee, id., at 80-83; and 
before the Senate Committee, Hearings before Committee on 
Interstate Commerce on 8. 3266, 73d Cong., 2d Sess., 33, 35. 
17 Cf. the testimony of Eastman and Harrison, cited in note 16. 
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induce agreement, however, the duty to negotiate is 
imposed for both grievances and major disputes.”® 

Beyond the initial stages of negotiation and conference, 
however, the procedures diverge. “Major disputes” go 
first to mediation under the auspices of the National Medi- 
ation Board; if that fails, then to acceptance or rejection 
of arbitration, ef. § 7; Trainmen v. Toledo, P.& W. R. Co., 
321 U.S. 50; and finally to possible presidential interven- 
tion to secure adjustment. § 10. For their settlement 
the statutory scheme retains throughout the traditional 
voluntary processes of negotiation, mediation, voluntary 
arbitration, and conciliation. Every facility for bringing 
about agreement is provided and pressures for mobilizing 
public opinion are applied. The parties are required to 
submit to the successive procedures designed to induce 
agreement. § 5 First (b). But compulsions go only to 
insure that those procedures are exhausted before resort 
can be had to self-help. No authority is empowered to 
decide the dispute and no such power is intended, unless 
the parties themselves agree to arbitration. 

The course prescribed for the settlement of grievances 
is very different beyond the initial stage. Thereafter the 
Act does not leave the parties wholly free, at their own 
will, to agree or not to agree. On the contrary, one of 
the main purposes of the 1934 amendments was to provide 
a more effective process of settlement.” 

Prior to 1934 the parties were free at all times to go to 
court to settle these disputes. Notwithstanding the con- 
trary intent of the 1926 Act, each also had the power, if 


18 Cf. note 12; also notes 26, 27, and text infra. The obligation is 
not partial. In plain terms the duty is laid on carrier and employees 
alike, together with their representatives; and in equally plain terms 
it applies to all disputes covered by the Act, whether major or minor. 

19H. Rep. No. 1944 on H. R. 9861, 73d Cong., 2d Sess., 3; S. Rep. 
No. 1065 on 8S. 3266, 73d Cong., 2d Sess., 1, 2. 
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not the right, to defeat the intended settlement of griev- 
ances by declining to join in creating the local boards of 
. adjustment provided for by that Act. They exercised this 
power to the limit. Deadlock became the common prac- 
tice, making decision impossible. The result was a com- 
plete breakdown in the practical working of the machinery. 
Grievances accumulated and stagnated until the mass as- 
sumed the proportions of a major dispute. Several or- 
ganizations took strike ballots and thus threatened to 
interrupt traffic, a factor which among others induced the 
Coordinator of Transportation to become the principal 
author and advocate of the amendments. The sponsor 
in the House insisted that Congress act upon them before 
adjournment for fear that if no action were taken a rail- 
road crisis might take place.*” The old Mediation Board 
was helpless.** To break this log jam, and at the same 
time to get grievances out of the way of the settling of 
major disputes through the functioning of the Mediation 
Board, the Adjustment Board was created and given power 
to decide them.” 


2° Cf. 78 Cong. Ree. 12553. Coordinator Eastman referred, in his 
testimony, to four recent strike votes occasioned by deadlock. Hear- 
ings before Committee on Interstate Commerce on 8. 3266, 73d Cong., 
2d Sess., 17. 

21 The Chairman told the Senate Committee: “The provision in 
the present act [1926] for adjustment boards is in practice about 
as near a fool provision as anything could possibly be. I mean this— 
that on the face of it they shall, by agreement, do so and so. Well, 
you can do pretty nearly anything by agreement, but how can you 
get them to agree?” Hearings before Committee on Interstate Com- 
merce on S. 3266, 73d Cong., 2d Sess., 137. 

22 See, for a general view of the circumstances inducing enactment 
of the 1934 Amendments, the references cited above in notes 4, 15, 
16, 19. The report of the House Committee in charge of the bill 
stated: 

“Many thousands of these disputes have been considered by boards 
established under the Railway Labor Act; but the boards have been 
unable to reach a majority decision, and so the proceedings have been 
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The procedure adopted is not one of mediation and con- 
ciliation only, like that provided for major disputes under 
the auspices of the Mediation Board. Another tribunal 
of very different character is established with “jurisdic- 
tion” to determine grievances and make awards concerning 
them. Each party to the dispute may submit it for de- 
cision, whether or not the other is willing, provided he has 
himself discharged the initial duty of negotiation.** § 3 
First (i). Rights of notice, hearing, and participation or 
representation are given. § 3 First (j). In some in- 
stances judicial review and enforcement of awards are 
expressly provided or are contemplated. §3 First (p); 
ef. $3 First (m). When this is not done, the Act pur- 
ports to make the Board’s decisions “final and binding.” 
§ 3 First (m). 

The procedure is in terms and purpose very different 
from the preexisting system of local boards. That system 
was in fact and effect nothing more than one for what 
respondents call “voluntary arbitration.” No dispute 
could be settled unless submitted by agreement of all 
parties. When one was submitted, deadlock was common 
and there was no way of escape. The Adjustment Board 


deadlocked. These unadjusted disputes have become so numerous 
that on several occasions the employees have resorted to the issuance 
of strike ballots and threatened to interrupt interstate commerce in 
order to secure an adjustment. This has made it necessary for the 
President of the United States to intervene and establish an emer- 
gency board to investigate the controversies. This condition should 
be corrected in the interest of industrial peace and of uninterrupted 
transportation service. This bill, therefore, provides for the estab- 
lishment of a national board of adjustment to which these disputes 
may be submitted if they shall not have been adjusted in conference 
between the parties.” H. Rep. No. 1944, 73d Cong., 2d Sess., 3. Cf. 
also the testimony of Coordinator Eastman, Hearings before Commit- 
tee on Interstate Commerce on H. R. 7650, 73d Cong., 2d Sess., 49. 
23 Section 3 First (i) expressly conditions the right to move from 
negotiation into proceedings before the Adjustment Board upon “fail- 
ing to reach an adjustment in this manner,” i. e., by negotiation. 
664818°—46-——50 
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“I 
t 


was created to remove the settlement of grievances from 
this stagnating process and bring them within a general 
and inclusive plan of decision.** The aim was not to dis- 
pense with agreement. It was to add decision where 
agreement fails and thus to safeguard the public as well 
as private interests against the harmful effects of the 
preexisting scheme. 
II 


The collective agent’s power to act in the various stages 
of the statutory procedures is part of those procedures 
and necessarily is related to them in function, scope and 
purpose. 

The statute itself vests exclusive authority to negotiate 
and to conclude agreements concerning major disputes 
in the duly selected collective agent. Cf. Virginian R. Co. 
v. System Federation, supra.” Since the entire statutory 


24See the testimony of Coordinator Eastman and Mr. Harrison, 
cited in note 16. The latter stated, at the Senate Committee hearings, 
pp. 33, 35: 

“ .. this has been a question for the last 14 years as to what 
kind of boards we are going to have to settle our grievances .. . 


We have always sought national boards; the railroads . .. have 
sought the system boards, regional boards ... Most of the boards 
. . under the present law ... have deadlocked on any number 


of cases. As a result of that there was fast growing up in our 
industry a serious condition that might very well develop into sub- 
stantial interruption of interstate commerce ... These railway 
labor organizations have always opposed compulsory determination of 
their controversies. We have lived a long time and got a lot of ex- 
perience, and we know that these minor cases that develop out of 
contracts that we make freely, and . . . we are now ready to concede 
that we can risk having our grievances go to aboard and get them 
determined, and ‘that is a contribution that these organizations are 


willing to make. .. . if we are going to get a hodgepodge arrange- 
ment by law .. . then we don’t want to give up that right, because we 
only give up the right because we feel that we will get a measure of 
justice by this machinery that we suggest here.” (Emphasis added.) 

25 Cf. also Medo Photo Supply Corp. v. Labor Board, 321 U. 8. 
678; J. 1. Case Co. v. Labor Board, 321 U.S. 332. 
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procedure for settling major disputes is aimed only at 
securing agreement and not decision, unless the parties 
agree to arbitration, this exclusive authority includes rep- 
resentation of the employees not only in the stage of 
conference, but also in the later ones of mediation, 
arbitration and conciliation. 

Whether or not the agent’s exclusive power extends also 
to the settlement of grievances, in conference or in pro- 
ceedings before the Board, presents more difficult ques- 
tions. The statute does not expressly so declare. Nor 
does it explicitly exclude these functions. The questions 
therefore are to be determined by implication from the 
pertinent provisions. These are the ones relating to rights 
of participation in negotiations for settlement and in 
proceedings before the Board. They are in part identical 
with the provisions relating to major disputes, but not 
entirely so; and the differences are highly material. 

The questions of power to bargain concerning griev- 
ances, that is, to conclude agreements for their settlement, 
and to represent aggrieved employees in proceedings 
before the Board are not identieal. But they obviously 
are closely related in the statutory scheme and in fact. 
If the collective agent has exclusive power to settle griev- 
ances by agreement, a strong inference, though not 
necessarily conclusive, would follow for its exclusive power 
to represent the aggrieved employee before the Board. 
The converse also would be true. Accordingly it will be 
convenient to consider the two questions together. 

The primary provisions affecting the duty to treat are 
found in § 2 First and Second, imposing the duty generally 
as to all disputes, both major and minor, and §§ 2 Sixth 
and 3 First (i), together with the proviso to § 2 Fourth, 
which apply specially to grievances. These sections in 
material part are set forth in the margin,” except the 


26 By § 2 First, “Jt shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to make and 
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proviso which is as follows: “Provided, That nothing in 
this Act shall be construed to prohibit a carrier from per- 
mitting an employee, individually, or local representatives 
of employees from conferring with management during 


maintain agreements concerning rates of pay, rules, and working 
conditions, and to settle all disputes, whether arising out of the appli- 
cation of such agreements or otherwise, in order to avoid any inter- 
ruption to commerce .. .” By § 2 Second, “All disputes between 
a carrier or carriers and its or their employees shall be considered, and, 
if possible, decided, with all expedition, in conference between repre- 
sentatives designated and authorized so to confer, respectively, by 
the carrier or carriers and by the employees thereof interested in the 
dispute.” (Emphasis added.) These are the basic sections creating 
the duty, applicable to all disputes, major or minor, and to carriers 
and employees alike. 

Other provisions affecting the general duty to treat are those of § 2 
Third, that “representatives, for the purposes of this Act, shall be 
designated by the respective parties without interference” by the 
other and “need not be persons in the employ of the carrier”; of § 2 
Fourth, that “the majority of any craft or class of employees shall 
have the right to determine who shall be the representative of the 
craft or class for the purposes of this Act”; and of § 2 Eighth that 
“every carrier shall notify its employees by printed notices . . . that 
all disputes between the carrier and its employees will be handled in 
accordance with the requirements of this Act.” (Emphasis added.) 

Section 2 Sixth applies specially to grievances, as does § 3 First (i). 
The former provides: “In case of a dispute between a carrier or 
carriers and its or their employees, arising out of grievances or out 
of the interpretation or application of agreements concerning rates 
of pay, rules, or working conditions, it shall be the duty of the desig- 
nated representative or representatives of such carrier or carriers and 
of such employees, within ten days after the receipt of notice of a 
desire on the part of either party to confer in respect to such dispute, 
to specify a time afd place .. .” Section 3 First (i) is as follows: 


“The disputes between an employee or group of employees and a 
carrier or carriers growing out of grievances or out of the interpreta- 
tion or application of agreements concerning rates of pay, rules, or 
working conditions, including cases pending and unadjusted on the 
date of approval of this Act, shall be handled in the usual manner up 
to and including the chief operating officer of the carrier designated 
to handle such disputes; but, failing to reach an adjustment in this 
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working hours without loss of time, or to prohibit a carrier 
from furnishing free transportation to its employees while 
engaged in the business of a labor organization.” ” 
(Emphasis added.) 

Relating to participation in the Board’s proceedings, in 
addition to the concluding sentence of § 3 First (i), see 
note 26, is § 3 First (j), as follows: “Parties may be heard 
either in person, by counsel, or by other representatives, 
as they may respectively elect, and the several divisions 
of the Adjustment Board shall give due notice of all hear- 
ings to the employee or employees and the carrier or 
carriers involved in any dispute submitted to them.” 
(Emphasis added.) 

Petitioner urges that, notwithstanding the proviso and 
§ 3 First (j), the effect of the provisions taken as a whole 
is to make the collective agent the employees’ exclusive 
representative for the settlement of all disputes, both 
major and minor, and of the latter “whether arising out 
of the application of such [collective] agreements or oth- 
erwise.” The argument rests primarily upon §§ 2 First, 
Second, Third, Fourth, Sixth, and 3 First (i). It empha- 
sizes the carrier’s duty to treat with the collective 
representative, as reinforced by §§ 2 Eighth and Tenth.” 

Petitioner does not squarely deny that the aggrieved 
employee may confer with the carrier’s local officials either 


manner, the disputes may be referred by petition of the parties or by 
either party to the appropriate division of the Adjustment Board with 
a full statement of the facts and all supporting data bearing upon 
the disputes.” (Emphasis added.) 

27 Section 2 Eighth makes this proviso part of the contract of em- 
ployment between the carrier and each employee, and § 2 Tenth 
makes it a misdemeanor for the carrier to refuse to observe it. 
Section 2 Eighth incorporates the provisions of §§ 2 Third, Fourth 
and Fifth in each employee’s contract of employment. Section 2 
Tenth makes it a misdemeanor for the carrier to fail or refuse to com- 
ply with the terms ef §§ 2 Third, Fourth, Fifth, Seventh and Eighth. 

28 See note 27. 
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personally or through local union representatives in ac- 
cordance with the proviso to § 2 Fourth. But this right, 
if it exists, is regarded apparently as at most one to be 
heard, since in petitioner’s view the power to make settle- 
ment by agreement is vested exclusively in the collective 
agent. Cf. $$ 2 Sixth and 3 First (i). 

The collective agent, as the carrier conceives the statute, 
is the “representative[s], designated and authorized to 
confer” within the meaning of § 2 Second, without dis- 
tinction between major and minor disputes. It is likewise 
the “representative, for the purposes of this Act,” again 
without distinction between the two types of dispute, in 
the selection of which by “the respective parties” § 2 Third 
forbids the other to interfere. It is also “the designated 
representative” of the employees with whom, by § 2 Sixth, 
the carrier is required to treat concerning grievances in 
conference, a provision considered to carry over into § 3 
First (i). The latter requires that disputes over griev- 
ances “shall be handled in the usual manner up to and 
including the chief operating officer of the carrier 
designated to handle such disputes.” 

In accordance with this view “either party,” within the 
further provision of § 3 First (i) authorizing reference of 
the dispute to the Adjustment Board “by petition of the 
parties or by either party,” refers to the carrier or the col- 
lective agent, not to the aggrieved employee acting other- 
wise than by the collective agent. Hence, “parties” as 
used in § 3. First (j) is given similar meaning. Conse- 
quently the collective agent also has exclusive power to 
submit the dispute to the Board and to represent aggrieved 
employees before it. 

Petitioner’s view has been adopted, apparently, in the 
general practice, if not the formally declared policy of the 
Adjustment Board. And this, it seems, has been due to 
the position taken consistently by the employees’ repre- 
sentatives on the Board, over the opposition of carrier 
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representatives.” The unions, apparently, like petitioner 
in this case, interpret the Act as not contemplating two 
distinct systems for the settlement of disputes, one wholly 
collective for major disputes, the other wholly individual 
for minor ones. In this view the collective agent becomes 
a party to the collective agreement by making it, and its 
interest as representative of the collective interest does 
not cease when that function ends. It remains a party to 
the agreement, as such representative, after it is made; 
and consequently, in that capacity and for the protection 
of the collective interest, is concerned with the manner in 
which the agreement may be interpreted and applied. 

Accordingly, petitioner urges that the statute, both by 
its terms and by its purpose, confers upon the collective 
agent the same exclusive power to deal with grievances, 
whether by negotiation and contract, or by presentation 
to the Board when agreement fails, as is given with respect 
to major disputes. And the aggrieved employee’s rights 
of individual action are limited to rights of hearing before 
the union and possibly also by the carrier. 

We think that such a view of the statute’s effects, in so 
far as it would deprive the aggrieved employee of effective 
voice in any settlement and of individual hearing before 
the Board, would be contrary to the clear import of its 
provisions and to its policy. 

It would be difficult to believe that Congress intended, 
by the 1934 amendments, to submerge wholly the individ- 
ual and minority interests, with all power to act concern- 
ing them, in the collective interest and agency, not only in 
forming the contracts which govern their employment 
relation,” but also in giving effect to them and to all other 


29 Cf. Administrative Procedure in Government Agencies, Sen. Doc. 
10, Part IV, 77th Cong., 1st Sess., 7. 

30 Cf. Steele v. Louisville & N. R. Co., 323 U.S. 192; Tunstall v. 
Brotherhood of Locomotive Firemen, 323 U.S. 210; Wallace Corp. v. 
Labor Board, 323 U.S. 248. 
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incidents of that relation. Acceptance of such a view 
would require the clearest expression of purpose. For this 
would mean that Congress had nullified all preexisting 
rights of workers to act in relation to their employment, 
including perhaps even the fundamental right to consult 
with one’s employer, except as the collective agent might 
permit. Apart from questions of validity, the conclusion 
that Congress intended such consequences could be ac- 
cepted only if it were clear that no other construction 
would achieve the statutory aims.” 

The Act’s provisions do not require such a construction. 
On the contrary they appear expressly to preclude it. The 
proviso to § 2 Fourth in terms reserves the right of “an 
employee individually” to confer with management; and 
§ 3 First (j) not only requires the Board to give “due 
notice of all hearings to the employee . . . involved in 
any dispute submitted . . .,” but provides for “parties” to 
be heard “either in person, by counsel, or by other repre- 
sentatives, as they may respectively elect.” 

These provisions would be inapposite if the collective 
agent, normally a labor union and an unincorporated asso- 
ciation, exclusively were contemplated. Such organiza- 
tions do not and cannot appear and be heard “in person.” 
Nor would the provision for notice “to the employee .. . 
involved in any dispute” be either appropriate or neces- 
sary. If only the collective representative were given 


31 Tn this connection it is important to recall that the Act does not 
contemplate’ the existence of-closed shops, to the extent at any rate 
that the carrier is forbidden to make such agreements. Cf. § 2 Fourth; 
78 Cong. Ree. 12,402; 40 Op. Atty. Gen., No. 59 (Dee. 29, 1942). 
Accordingly the interests of unorganized workers and members of 
minority unions are concerned in the solution. These are not always 
adverse to the interests of the majority or of the designated union. 
But they may be so or even hostile. Cf. the authorities cited in 
note 30. To regard the statute as so completely depriving persons 
thus situated of voice in affairs affecting their very means of livelihood 
would raise very serious questions. 
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rights of submission, notice, appearance and representa- 
tion, language more aptly designed so to limit those rights 
was readily available and was essential for the purpose. 

This conclusion accords fully with the terms of the pro- 
viso to § 2 Fourth. It appears to be intended as a quali- 
fication, in respect to loss of time and free transportation, 
of the section’s preceding prohibitions against the carrier’s 
giving financial and other aid to labor organizations and to 
employees in an effort to influence their union affiliations.” 
However, the language clearly contemplates also that the 
individual employee’s right to confer with the manage- 
ment about his own grievance is preserved. There is some 
indication in the legislative history to this effect.** The 
right is so fundamental that we do not believe the purpose 
was to destroy it. Cf. 40 Op. Atty. Gen., No. 59, pp. 5, 6 
(Dec. 29, 1942); Hughes Tool Co. vy. Labor Board, 147 F. 
2d 69. 

Rights of conference are not identical with rights of 
settlement. But the purpose of conference and the duty 
to treat is to bring about agreement. The right and the 
obligation to share in the negotiations ate relevant to their 
aim. Conceivably the statute might confer the right to 
participate in the negotiations, that is, to be heard before 
any agreement is concluded, either upon the collective 
agent or upon the aggrieved employee or employees, at 
the same time conferring upon the other the final voice 
in determining the terms of the settlement. This is, in 
effect, the position taken by each of the parties in this case. 
But they differ concerning where the final say has been 


32 This undoubtedly was the primary object. The language in the 
concluding clause, “while engaged in the business of a labor organiza- 
tion,” applies literally only to employees travelling upon union busi- 
ness, and has no apparent application to the preceding provision 
relating to the individual employee’s right to confer with management. 

83 Hearings before Committee on Interstate Commerce on H. R. 
7650, 73d Cong., 2d Sess., 36, 44, 89. 
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vested. Petitioner maintains it has been given to the 
union. Respondents say it has been left with them. 

In the view we take the Act guarantees to the aggrieved 
employee more than merely the right to be heard by the 
union and the earrier. We cannot say that the terms of 
the proviso to § 2 Fourth and of § 3 First (j) are so lim- 
ited. Moreover, § 3 First (p) expressly states that the 
statutory suit to enforce an award in favor of an aggrieved 
employee may be brought by “the petitioner,” presumably 
the collective agent or by the employee. All of these pro- 
visions contemplate effective participation in the statutory 
procedures by the aggrieved employee. 

His rights, to share in the negotiations, to be heard 
before the Board, to have notice, and to bring the enforce- 
ment suit, would become rights more of shadow than of 
substance if the union, by coming to agreement with the 
carrier, could foreclose his claim altogether at the threshold 
of the statutory procedure. This would be true in any 
case where the employee’s ideas of appropriate settlement 
might differ from the union’s. But the drastic effects in 
curtailment of his preexisting rights to act in such matters 
for his own protection would be most obvious in two types 
of cases: one, where the grievance arises from incidents 
of the employment not covered by a collective agreement, 
in which presumably the collective interest would be 
affected only remotely, if at all; the other, where the inter- 
est of an employee not a member of the union and the 
collective interest, or that of the union itself, are opposed 
or hostile. That the statute does not purport to discrim- 
inate between these and other cases furnishes strong 
support for beliéving its purpose was not to vest final and 
exclusive power of settlement in the collective agent.“ 


84 Cf. note 37 and text. It is to be doubted that Congress by the 
generally inclusive language used concerning grievances intended, for 
instance, to give the collective agent exclusive power to settle a 
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We need not determine in this case whether Congress 
intended to leave the settlement of grievances altogether 
to the individual workers, excluding the collective agent 
entirely except as they may specifically authorize it to act 
for them, or intended it also to have voice in the settle- 
ment as representative of the collective interest. Cf. 
Matter of Hughes Tool Co., 56 N. L. R. B. 981, modified 
and enforced, Hughes Tool Co. v. Labor Board, supra. 
The statute does not expressly exclude grievances from 
the collective agent’s duty to treat or power to submit 
to the Board. Both collective and individual interests 
may be concerned in the settlement where, as in this case, 
the dispute concerns all members alike, and settlement 
hangs exclusively upon a single common issue or cause of 
dispute arising from the terms of a collective agreement.” 


grievance arising independently of the collective agreement, affecting 
only nonunion men to whose claim the union and the majority were 
hostile. 

35 But whether or not the carrier’s violation affects all the members 
of the group immediately and alike, so as to create a present basis 
for claims by each, the violation, though resulting from misinterpre- 
tation, would constitute a present threat to the similar rights of all 
covered by the contract. Cf. Hughes Tool Co. v. Labor Board, 
supra, 72, 74; 40 Op. Atty. Gen., No. 59, pp. 4, 5 (Dee. 29, 1942). 

To leave settlements in such cases ultimately to the several choices 
of the members, each according to his own desire without regard to 
the effect upon the collective interest, would mean that each affected 
worker would have the right to choose his own terms and to determine 
the meaning and effect of the collective agreement for himself. 
Necessarily, the carrier would be free to join with him in doing so 
and thus to bargain with each employee for whatever terms its eco- 
nomic power, pitted against his own, might induce him to accept. 
The result necessarily would be to make the agreement effective, not 
to all alike, but according to whatever varied interpretations indi- 
vidual workers, from equally varied motivations, might be willing 
to accept. To give the collective agent power to make the agreement, 
but exclude it from any -voice whatever in its interpretation would go 
far toward destroying its uniform application. 
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Those interests combine in almost infinite variety of rela- 
tive importance in relation to particular grievances, from 
situations in which the two are hostile or in which they 
bear little or no relation of substance to each other and 
opposed to others in which they are identified.” 
Congress made no effort to deal specifically with these 
variations.*’ But whether or not the collective agent has 
rights, independently of the aggrieved employee’s author- 
ization, to act as representative of the collective interest 
and for its protection in any settlement, whether by agree- 
ment or in proceedings before the Board, an award cannot 
be effective as against the aggrieved employee unless he 
is represented individually in the proceedings in accord- 
ance with the rights of notice and appearance or repre- 
sentation given to him by § 3 First (j). Those rights are 
separate and distinct from any the collective agent may 
have to represent the collective interest. For an award 
to affect the employee's rights, therefore, more must be 
shown than that the collective agent appeared and pur- 
ported to act forhim. It must appear that in some legally 
sufficient way he authorized it to act in his behalf.** 


36 Depending upon the substantive character of the claim, its 
foundation in a collective agreement or otherwise, its intrinsically 
substantial or insubstantial nature, the number of employees affected, 
the length of time it remains unsettled, the number of claims allowed so 
to run, or perhaps other factors, the grievance may be a matter of large 
moment to the group as a whole or of little or no concern to it and, 
it may be, of either identical or converse importance to the individual 
or individuals directly affected. 

87 Congress was concerned primarily with differences between the 
carrier and the employees, not with differences among the latter or 
between them, or some of them, and the collective agent. The statute 
therefore was not drawn with an eye levelled to these problems, except 
as to choice of representatives, ef. § 2 Fourth; § 2 Ninth; and 
note 34. 

88 Authority might be conferred in whatever ways would be suffi- 
cient according to generally accepted or “common law” rules for the 
creation of an agency, as conceivably by specific authorization given 








— =. =e A fe at 











ELGIN, J. & E. R. CO. v. BURLEY. 739 


711 Opinion of the Court. 


Petitioner’s contrary view, as has been indicated, re- 
gards the settlement of grievances as part of the collective 
bargaining power, indistinguishable from the making of 
collective agreements. The assumption ignores the major 
difference which the Act has drawn between those func- 
tions, both in defining them and in the modes provided for 
settlement. 

To settle for the future alone, without reference to or 
effect upon the past, is in fact to bargain collectively, 
that is, to make a collective agreement. That au- 
thority is conferred independently of the power to 
deal with grievances, as part of the power to contract 
“concerning rates of pay, rules, or working conditions.” 
It includes the power to make a new agreement settling 
for the future a dispute concerning the coverage or 
meaning of a preexisting collective agreement. For 
the collective bargaining power is not exhausted by 
being once exercised; it covers changing the terms 
of an existing agreement as well as making one in the 
first place. 

But it does not cover changing them wih retroactive 
effects upon accrued rights or claims. For it is precisely 
the difference between making settlements effective only 
for the future and making them effective retroactively to 
conclude rights claimed as having already accrued which 
marks the statutory boundary between collective bar- 
gaining and the settlement of grievances. The latter by 
explicit definition includes the “interpretation or applica- 
tion” of existing agreements. To regard this as part of 
the collective bargaining power identifies it with making 
new agreements having only prospective operation; and 


orally or in writing to settle each grievance, by general authority 
given to settle such grievances as might arise, or by assenting to such 
authority by becoming a member of a union and thereby accepting a 
provision in its constitution or rules authorizing it to make such 
settlements. 
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by so doing obliberates the statute’s basic distinction 
between those functions.” 

_ The Brotherhood had power, therefore, as collective 
agent to make an agreement with the carrier, effective for 
the future only, to settle the question of starting time, 
and that power was derived from the Act itself. In deal- 
ing within its scope, the carrier was not required to look 
further than the Act’s provisions to ascertain the union’s 
authority. But it does not follow, as petitioner assumes, 
that it had the same right to deal with the union concern- 
ing the past. That aspect of the dispute was not part of 
the collective agent’s exclusive statutory authority. 

If to exclude it severs what otherwise might be consid- 
ered organic, the severance clearly is one which Congress 
could make and is one we think it has made, by its defini- 
tion of grievances and by the provisions for individual 
participation in their settlement. If, moreover, as peti- 
tioner urges, this may make the settlement less convenient 
than if power to deal with grievances were vested exclu- 





39 The distinction holds true although “interpretation or applica- 
tion” may look to the future as well as the past, as it often does. It 
goes to the source of the right asserted, whether in an antecedent 
agreement or only to one presently sought. The difference is impor- 
tant for other issues as well as those presently involved, e. g., applica- 
tion of statutes of limitations. 

The distinction is not to be ignored or wiped out merely because a 
particular dispute or agreement may look both to the past and to the 
future. The special procedure for settling grievances was created 
because it was intended they should be disposed of differently from 
disputes over “rates of pay, rules, or working conditions,” which were 
committed exclusively to the collective agent’s authority. One impor- 
tant difference preserved the aggrieved employee’s rights to partici- 
pate in all stages of the settlement. Congress therefore, when it 
preserved those rights, contemplated something more than collective 
representation and action to make the settlement effective for the 
past. It follows that the individual employee’s rights cannot be 
nullified merely by agreement between the carrier and the union. 
They are statutory rights, which he may exercise independently or 
authorize the union to exercise in his behalf. 
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sively in the collective agent, that consequence may be 
admitted. But it cannot outweigh the considerations of 
equal or greater force which we think Congress has taken 
into account in preserving the individual workman’s right 
to have a voice amounting to more than mere protest in 
the settlement of claims arising out of his employment. 

From the fact that the Brotherhood occupied the posi- 
tion of collective bargaining agent and as such had power 
to deal for the future, therefore, petitioner was not en- 
titled to make any assumption concerning its authority 
to settle the claims accrued for the past or to represent 
the claimants exclusively in proceedings before the Board. 
Accordingly for the union to act in their behalf with con- 
clusive effect, authorization by them over and above any 
authority given by the statute was essential. 


III 


Petitioner urges that, apart from the statute, the facts 
of record show as a matter of law that respondents au- 
thorized the Brotherhood to settle the claims, to submit 
them to the Board, and to represent them in its proceed- 
ings. Respondents deny that authority in any of these 
respects was given, either by individual authorization or 
by virtue of the Brotherhood’s constitution and rules; 
and they insist that the record presents these questions 
as issues of fact. 

Stripped of its statutory influences, petitioner’s argu- 
ment comes in substance to this. It is undisputed that 
from August 27, 1934, to November 23, 1936, when the 
complaint in Docket No. 3537 was filed, respondents made 
out time slips and filed many complaints with the carrier’s 
local officials through local officers of the Brotherhood on 
account of departures from the schedule of Article 6. The 
question of the article’s applicability was a matter of dis- 
cussion between the Brotherhood and company officials 
from the time of the transfer in 1934. Respondents admit 
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having authorized the Brotherhood, at a meeting of their 
local lodge, to file the complaint in Docket No. 3537 and 
that this complaint was filed in full compliance with the 
Brotherhood’s constitution and rules. The settlement of 
October, 1938, and the consequent withdrawal of the claim 
in Docket No. 3537 were made by the same official, Wil- 
liams, whom respondents had authorized to file the claim 
and with whom, in effect, both the collective agreement 
and the Brotherhood’s regulations required petitioner to 
deal concerning the matter.*° Moreover, the complaint 
in Docket No. 7324, filed in May, 1939, was filed by Wil- 
liams and in the same manner as the complaint in Docket 
No. 3537. 

From these facts petitioner concludes that respondents 
authorized the Brotherhood to settle the claims and to 
represent them before the Board. In its view, all of these 
transactions related to the same subject matter, namely, 
whether Article 6 was applicable in the Whiting yard, the 
only difference being that the relief sought in the two 
proceedings was not the same; and that difference is not 
material. 





4° The collective agreement, of which Article 6 is a part, provides: 
“Any controversy arising as to the application of the rules herein 
agreed upon . . . shall be taken up . . .” by the general grievance 
committee with the general superintendent of the carrier, “and in the 
event of their failure to agree upon a satisfactory settlement, the 
Committee may appeal to the Vice President.” (Emphasis added.) 
Petitioner says this provision bound it to deal only with the general 
committee. 

Petitioner also relies upon Rule 10 of the Brotherhood’s constitu- 
tion and general rules as imposing the same duty: 

“Whatever action may be taken by the General Grievance Com- 
mittee or Board of Adjustment of any system within the meaning of 
the above General Rules shall be law to the Lodges on that road until 
and unless reversed by the Board of Appeals, and if any member re- 
fuses to vote or abide by the action of such General Grievance Com- 
mittee or Board of Adjustment, he shall be expelled from the Brother- 
hood for violation of obligation.” 

See also note 8. 
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Respondents differ concerning the effect of these facts 
and others they set forth. They allege that under the 
Brotherhood’s constitution and rules neither Williams and 
Johnson nor the general grievance committee could “revise 
or change a general wage ‘schedule’ or agreement concern- 
ing rates of pay, nor working conditions, unless authorized 
to do so by a majority vote of the lodges, or by a majority 
vote of the membership in the system”; that claims of 
individual members for back compensation could not be 
released without specific authority given individually; 
that no such authority was given; and that the carrier 
had knowledge of these limitations. They further allege 
that Williams and Johnson failed to notify them of the 
settlement, as the by-laws required; *' and deny that they 
knew of the settlement, the proceedings in Docket 7324 
or the award until after the award was made, when they 
promptly repudiated it.** They say accordingly that 
Williams acted without authority from them directly or 
through the Brotherhood’s regulations in submitting and 
presenting the claims; and that the award is invalid not 
only for this reason but also because no notice of the 
proceeding was given to them. 

It is apparent that the parties are at odds upon the 
inferences to be drawn from the facts and their legal 
effects rather than upon the facts themselves. Respond- 
ents deny, and petitioner apparently does not claim, that 
they at any time individually and specifically authorized 
the Brotherhood or its officials to compromise their claims 
for money due or to act for them exclusively in Board 
proceedings concerning those claims. If there is an issue 


41 This, they say, was because Williams did not regard the agree- 
ment as waiving the money claims, since he did not give them the 
required notice and shortly after the settlement filed the money 
claims with the Board. Cf. note 6. 

42 Respondents also attack the settlement because it was not signed 
by the third member’ of the grievance committee, the local grievance 


chairman. This objection borders on the frivolous. 
664818 46--—51 
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in this respect it is obviously one of fact concerning which 
evidence and findings would be required. 

The real issues, as we view the record, come down to 
whether respondents assented, in legal effect, to the final 
settlement of their claims by the union or to exclusive 
representation by it in any of the following ways: (1) by 
making complaints through local union officials; (2) by 
authorizing the Brotherhood to submit the complaint in 
Docket No. 3537; (3) by virtue of the Brotherhood’s 
regulations; (4) by virtue of the collective agreement. 

The collective agreement could not be effective to de- 
prive the employees of their individual rights. Otherwise 
those rights would be brought within the collective bar- 
gaining power by a mere exercise of that power, contrary 
to the purport and effect of the Act as excepting them from 
its scope and reserving them to the individuals aggrieved. 
In view of that reservation the Act clearly does not con- 
template that the rights saved may be nullified merely 
by agreement between the carrier and the union. 

Nor can we say as a matter of law that the mere 
making of complaints through local Brotherhood officials 
amounted to final authorization to the union to settle the 
claims or represent the employees before the Board. 
Neither the statute nor the union’s regulations purported 
to give these effects to that conduct. The time slips 
apparently were filed by the employees themselves. The 
record shows only the general fact that complaints con- 
cerning departures were made through local officials. 
More than this would be required to disclose unequivocal 
intention to surrender the individual’s right to participate 
in the settlement and to give the union final voice in mak- 
ing it together with exclusive power to represent him 
before the Board. The making of complaints in this 
manner was only preliminary to negotiation and equivocal 
at the most. 

Nor can we say, in the present state of the record, that 
the union’s regulations unequivocally authorized the gen- 
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eral grievance committee or its chairman either to settle 
the claims or to act as exclusive representative before the 
Board. The parties rely upon apparently conflicting 
provisions or, if they are not actually in conflict, then upon 
different ones, the applicability of some of which is in 
dispute. Thus respondents rely upon Rule 3, which 
forbids change in existing agreements without the required 
vote of local lodges or system membership, and petitioner 
says the rule is not applicable to the dispute in this case. 
Whether or not the rule is applicable is a question of fact 
to be determined in the light of whatever evidence may be 
presented to sustain the one view or the other. Conceiv- 
ably it may be intended to apply only where no grievance 
is involved or to the settlement of grievances and other 
disputes as well. But we cannot say, in the absence of 
further light than is now available, that on its face the 
rule bears only the one construction or the other. 

Similar difficulties arise in connection with the other 
regulations. Only some of them are set forth in the 
printed record, although the full constitution and rules 
were made a part of the record proper by petitioner. The 
rules and regulations do not purport to require members 
to negotiate and settle their grievances only through the 
union. The general committee can act only when a griev- 
ance is referred to it by a local lodge. The rules are ex- 
tensive, parts of them appear to involve possible conflict, 
the parties differ concerning their effects, and the mode of 
their operation quite obviously may be largely affected 
by the manner in which they are applied in practice. 
Their construction and legal effect are matters of some 
complexity and should not be undertaken in a vacuum 
apart from the facts relating to their application in prac- 
tice. Because both factual and legal inferences would be 
involved in determining the effects of the regulations to 
bring about a surrender of the individual rights to take 
part in the settlement and in the Board’s proceedings, 
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those effects cannot be determined as a matter of law in 
the first instance here. 

Nor can we say as a matter of law that authorizing the 
submission in Docket No. 3537, without more, constituted 
authorization either to make the agreement of settlement 
or to represent the employees in Docket No. 7324. The 
matter requires some explication in the light of the view 
we have taken concerning the rights of an aggrieved em- 
ployee in the settlement of grievances. In that view no 
valid settlement can be made unless he agrees. If settle- 
ment by agreement after negotiation fails, he has the right 
to submit the dispute to the Board for decision. If it is 
submitted he has rights of notice, hearing and individual 
representation according to his choice. 

All these rights are separate and distinct, though closely 
related. A surrender or delegation of one would not result 
in surrender of the others as a matter of law or neces- 
sarily as a matter of fact. Whether in particular cireum- 
stances it might do so would depend upon whether they 
were considered sufficient to disclose such an intent. It 
follows that authority to concur in an agreement of set- 
tlement does not imply without more authority to repre- 
sent the employee in Board proceedings, or the latter the 
former. This is true when the authority is given to the 
collective agent as it is when it is given to another. That 
circumstance is not controlling. It only bears as one fac- 


43 In other words, the aggrieved employee has the right to delegate 
his power to eoncur in an agreement of settlement, but at the same 
time to reserve his rights to make submission to the Board and of 
appearance and representation before it, or conversely to reserve his 
right to concur and delegate the rights of submission and representa- 
tion. To what extent he may delegate one or all depends therefore 
upon the intent with which he makes the particular delegation as 
disclosed by the circumstances in which it is made, or gives evidence 
of such intent by his conduct, and this will be a question of fact 
unless the circumstances so clearly show he intended to make the 
delegation claimed that no other conclusion is possible. 
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tor in the total situation. Accordingly in this case the 
mere fact that the respondents authorized the union to 
make the submission and to represent them in Docket No. 
3537 did not imply authority to make the settlement agree- 
ment or to represent them in the quite different later 
proceedings in Docket No. 7324. 

The record does not show conclusively that prior to the 
submission in Docket No. 3537 the employees had finally 
committed the whole matter of their claims into the 
union’s hands in such a manner as to constitute a sur- 
render of their individual rights to concur in any agree- 
ment of settlement. That conclusion is not justified 
merely from the fact that the union participated in 
negotiations with the carrier. 

Moreover, the authorization, to act in Docket No. 3537, 
obviously was given after efforts to secure settlement by 
negotiation and agreement were considered to have failed. 
Only then was anyone entitled to make the submission. 
Accordingly that authorization was entirely consistent 
with the idea that no further negotiations would be had, 
and therefore, without more, also with the idea that no 
authority to negotiate further was implied. It may be 
that upon a full hearing concerning the course and scope 
of the negotiations prior to this submission, the evidence 
will justify a conclusion that the respondents had author- 
ized the union to act finally for them. But the record in 
its present state does not justify that conclusion as a 
matter of law.” 


44 It is true that respondents’ position concerning the consequences 
of their authorization to make the submission in Docket No. 3537 is 
not altogether consistent. For in claiming that they authorized sub- 
mission only to determine the applicability of Article 6 for the future, 
and not to determine the question of retroactivity so as to establish 
or conclude adversely the basis for their individual monetary claims, 
they appear to ignore, as does petitioner in some of its contentions, 
the distinction between collective bargaining and the settlement of 
grievances as the Act defines them. Cf. note 39 and text. If their 
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It may be true also that if Docket No. 3537 had been 
‘arried to decision the award would have been effective 
to determine the rights of the parties. But no award 
was made in that proceeding. It was terminated and the 
claim was withdrawn. Whether or not that action or 
other events occurring later were effective to terminate 
the authority given to submit for the Board’s determina- 
tion the issue which was the foundation of respondents’ 
monetary claims or whether that authority continued in 
spite of the changed conditions are questions also to be 
determined from a factual evaluation of the entire situa- 
tion, essentially preliminary to determination of legal 
effects, which we cannot make. 

Since upon the total situation we cannot say as a matter 
of law that respondents had authorized the Brotherhood 
to act for them in Docket No. 7324, whether in submitting 
the cause or in representing them before the Board; since 
it is conceded also that they were not given notice of the 
proceedings otherwise than as the union had knowledge of 
them; and since further they have denied that they had 
knowledge of the proceedings and of the award until after 
it was entered, the question whether the award was effec- 
tive in any manner to affect their rights must be deter- 
mined in the further proceedings which are required. The 
crucial issue in this respect, of course, will be initially 
whether respondents had authorized the Brotherhood in 
any legally sufficient manner to represent them, individ- 
ually, in the Board’s proceedings in Docket No. 7324. 


purpose was merely to authorize settlement for the future, without 
retroactive effects, the submission to the Adjustment Board was 
misconceived, since it has no power to render a decision requiring 
the carrier or the union to make a new agreement. Its only authority, 
under the Act, is to determine what they have agreed upon previously 
or, outside the scope of a collective agreement, what rights the carrier 
and its employees may have acquired by virtue of other incidents 
of the employment relation. Such an issue by its very nature looks 
to the past, though it may also seek compliance for the future. 
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Until that question is determined, it is not necessary 
for us to pass upon the important issue concerning the 
finality and conclusive effect of the award, or to determine 
the validity and legal effect of the compromise agreement. 
We accordingly express no opinion concerning those 
issues. 

The judgment is affirmed. The cause is remanded for 
further proceedings in conformity with this opinion. 


Mr. Justice FRANKFURTER, dissenting. 


On July 27, 1934, the Brotherhood of Railroad Train- 
men made an agreement with petitioner, Elgin, Joliet and 
Eastern Railway Company, affecting its yardmen whereby 
the starting time for switching crews was fixed. The re- 
spondents are employed as switching crews in the Whiting, 
Indiana yard of petitioner. They are all members of the 
Brotherhood. Observance by petitioner of this yard 
agreement was called into question. After abortive con- 
ferences for the adjustment of these claims between 
officials of petitioner and of the Brotherhood, C. H. Wil- 
liams, General Chairman of the Brotherhood General 
Grievance Committee, filed a complaint covering several 
grievances with the Nationa! Railroad Adjustment Board, 
created by the Railway Labor Act of 1934, 48 Stat. 1185, 
45 U.S.C. § 151 et seq., to compel petitioner’s compliance 
with the agreed time. In November, 1936, the cases were 
duly docketed. Before they came to be heard, petitioner, 
on October 28, 1938, proposed settlement of numerous 
claims against it by the Brotherhood then pending before 
the Adjustment Board. Among these claims was the dis- 
pute as to starting time. Petitioner agreed for a ninety- 
day trial period, beginning November 15, 1938, to abide 
by the time fixed in the 1934 agreement. But its offer 
was conditioned “on a complete settlement and withdrawal 
of all cases now pending either before the board, or under 
discussion with this office . . . and it is further under- 








750 OCTOBER TERM, 1944. 


FraNKFunrter, J., dissenting. 325 U.S. 


stood that in the event these settlements are accepted that 
the claims listed in this letter cover all claims of a similar 
nature, and that no other claims covering the same or like 
situations will be presented when such claims arise from 
causes occurring prior to the date of this settlement.” On 
October 31, 1938, settlement on these terms was accepted 
for the yardmen by Williams, General Chairman, and 
S. F. Johnson, the Secretary of the Brotherhood’s General 
Grievance Committee. On the same day and upon 
request of the Brotherhood and Railway, the cases were 
removed from its docket by the Adjustment Board. 

Later the Brotherhood filed with the Adjustment Board 
a second complaint claiming money damages on behalf 
of its members for violation of the 1934 agreement. The 
Board, by formal award, denied the claim on the ground 
that the “evidence shows that the parties to the agree- 
ment disposed of the claim here made by the letter of 
carrier dated October 28th, 1938, accepted by employes 
October 31, 1938.” 

Respondents then filed this suit in the District Court 
for damages. Petitioner invoked the 1938 settlement and 
the Board’s award thereon as a bar, and moved for sum- 
mary judgment. Respondents resisted this motion by 
denying the authority of the Brotherhood officials to pre- 
sent their claims to the Board or to agree to the settlement. 
The District Court gave summary judgment for the peti- 
tioner which was reversed by the Circuit Court of Appeals 
for the Seventh Circuit on the ground that the question 
of authority of the Brotherhood officials raised an issue of 
fact for trial by the District Court. 140 F. 2d 488. The 
correctness of this ruling is the important question now 
before us. 323 U.S. 690. 

We have had recent occasion to consider the Railway 
Labor Act in other aspects. Switchmen’s Union v. Board, 
320 U.S. 297; General Committee v. M.-K.-T. R. Co., 320 
U. S. 323; General Committee v. Southern Pacific Co., 
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320 U. S. 338. The complexities which the problems in 
those cases laid bare, make clear that the specific question 
immediately before us cannot be isolated from the scheme 
and structure of the Railway Labor Act as an entirety. 
The Act in turn cannot be appreciated apart from the 
environment out of which it came and the purposes which 
it was designed to serve. 

From the point of view of industrial relations our rail- 
roads are largely a thing apart. The nature and history of 
the industry, the experience with unionization of the roads, 
the concentration of authority on both sides of the in- 
dustry in negotiating collective agreements, the intimacy 
of relationship between the leaders of the two parties 
shaped by a long course of national, or at least regional, 
negotiations, the intricate technical aspects of these agree- 
ments and the specialized knowledge for which their inter- 
pretation and application call, the practical interdepend- 
ence of seemingly separate collective agreements—these 
and similar considerations admonish against mutilating 
the comprehensive and complicated system governing 
railroad industrial relations by episodic utilization of 
inapposite judicial remedies. 

The Railway Labor Act of 1934 is primarily an instru- 
ment of government. As such, the view that is held of 
the particular world for which the Act was designed will 
largely guide the direction of judicial interpretation of 
the Act. The railroad world for which the Railway Labor 
Act was designed has thus been summarized by one of 
the most discerning students of railroad labor relations: 
“The railroad world is like a state within a state. Its 
population of some three million, if we include the families 
of workers, has its own customs and its own vocabulary, 
and lives according to rules of its own making. ... This 
state within a state has enjoyed a high degree of internal 
peace for two generations; despite the divergent interests 
of its component parts, the reign of law has been firmly 
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established.” Garrison, The Railroad Adjustment Board: 
A Unique Administrative Agency (1937) 46 Yale L. J. 
567, 568-69. 

The Railway Labor Act of 1934 is an expression of that 
“reign of law’ and provides the means for maintaining 
it. Nearly half a century of experimental legislation lies 
behind the Act. It is fair to say that every stage in the 
evolution of this railroad labor code was progressively 
infused with the purpose of securing self-adjustment be- 
tween the effectively organized railroads and the equally 
effective railroad unions and, to that end, of establishing 
facilities for such self-adjustment by the railroad com- 
munity of its own industrial controversies. These were 
certainly not expected to be solved by ill-adapted judicial 
interferences, escape from which was indeed one of the 
driving motives in establishing specialized machinery of 
mediation and arbitration. Government intervention of 
any kind was contemplated only as a last resort for the 
avoidance of calamitous strikes. 

The landmarks in this history, tersely summarized, are 
the meager act of October 1, 1888, 25 Stat. 501, providing 
for voluntary arbitration; the Erdman Act of June 1, 
1898, 30 Stat. 424, securing government mediation and 
arbitration, but applicable only to those actually engaged 
in train service operations; the Newlands Act of July 15, 
1913, 38 Stat. 103, providing for a permanent board of 
mediation and also a board of arbitration; the Adamson 
Act of September 3, 1916, 39 Stat. 721, as to which see 
Wilson v. New, 243 U. 8. 332; Order No. 8 of February 
21, 1918, formulating the labor policy of the Government 
after the United States took over the railroads, see Hines, 
War History of American Railroads (1928), p. 155 et seq.; 
the more elaborate machinery established by Title III 
of the Transportation Act of 1920, 41 Stat. 456, 469, for 
adjustments of these controversies, which in its turn was 
repealed and replaced by the Railway Labor Act of May 
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20, 1926, 44 Stat. 577, legislation agreed upon between the 
railroads and the Brotherhoods and probably unique in 
having been frankly accepted as such by the President 
and Congress.’ The actual operation of this legislation 
partly disappointed the hopes of its sponsors, and led, for 
the still greater promotion of self-government by the 
railroad industry, to the Act of 1934. 

The assumption as well as the aim of that Act is a 
process of permanent conference and negotiation between 
the carriers on the one hand and the employees through 
their unions on the other. Section 2, First, provides “It 
shall be the duty of all carriers . . . and employees to 
exert every reasonable effort to make and maintain agree- 
ments concerning rates of pay, rules, and working condi- 
tions, and to settle all disputes, whether arising out of the 
application of such agreements or otherwise .. .” Sec- 
tion 2, Second, provides “All disputes between a carrier 

. and its . . . employees shall be considered, and, if 
possible, decided, with all expedition, in conference be- 
tween representatives designated and authorized so to 
confer, respectively, by the carrier . . . and by the em- 
ployees thereof interested in the dispute.’ According to 
$ 2, Sixth, “In case of a dispute . . . arising out of griev- 
ances or out of the interpretation or application of agree- 
ments concerning rates of pay, rules, or working conditions, 
it shall be the duty of the designated representative or 
representatives of such carrier... and of such em- 
ployees, within ten days after the receipt of notice of a 
desire on the part of either party to confer in respect to 
such dispute, to specify a time and place at which such 


1In his message of December 8, 1925, to Congress, President 
Coolidge stated: “I am informed that the railroad managers and 
their employees have reached a substantial agreement as to what 
legislation is necessary to regulate and improve their relationship. 
Whenever they bring forward such proposals, which seem sufficient 
also to protect the interests of the public, they should be enacted 
into law.” 67 Cong. Rec. 463. 
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conference shall be held...” Section 3, First (1) directs 
that disputes growing out of grievances or the interpreta- 
tion or application of agreements concerning rates of pay, 
rules, or working conditions be handled by conference and 
negotiation, including resort if necessary to the chief op- 
erating officer of the carrier. Compliance with these 
statutory duties is a prerequisite to appeal to the National 
Railroad Adjustment Board. The purpose of this legisla- 
tion is the exertion of maximum pressure toward amicable 
settlement between the parties. Resort to the Adjust- 
ment Board is the last step in the statutory process. 

In the controversy before us an amicable adjustment 
between the parties—the goal of the legislation—had been 
achieved by pursuing the course which the Act of 1934 
directed. We are now asked to nullify this settlement, 
arrived at after prolonged negotiations, and to open the 
door of litigation to new discords. Not only is it sought 
to revive the dispute and to restore it to the status it had 
before the Adjustment Board more than eight years ago. 
The respondents claim that after all these years they have 
a right to repudiate their bargaining agents and to try the 
authority of these agents as though this were a conven- 
tional lawsuit involving the responsibility of a principal 
for the conduct of his agent. 

As members of their Brotherhood, respondents were of 
course familiar with the procedure whereby the union 
speaks for them both to the Railroad and before the 
Adjustment Board. The Brotherhood’s “Constitution 
and General Rules,” which the respondents made part of 
their case below, are clear about this. Rule No. 7 declares 
that, after a grievance has been transmitted to a General 
Grievance Committee, that Committee “shall have power 
to alter, amend, add to or strike out . . . any part or all 
of any complaint or claim submitted to the committee, 
subject to appeal to the entire General Committee and/or 
Board of Appeals. A general grievance Committee may 
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authorize their chairman to handle all grievances received 
from local lodges with the management for settle- 
ment...” Respondents cannot deny that the Broth- 
erhood officials had authority to seek compliance by the 
railroad with the starting time agreement through the 
Adjustment Board. In view of the sweeping power of 
the General Grievance Committee to settle grievances, the 
settlement that was made on behalf of the Brotherhood 
is invulnerable. The attack on the settlement because 
it was signed by only two of the three members of the 
Committee is frivolous. Such procedure is not at all 
unusual. Williams and Johnson settled other grievances 
in like manner, many of them involving claims for money. 
The Brotherhood’s own rules sanction such action in that 
the Committee may authorize the Chairman to handle 
all grievances. 

This is not a simple little case about an agent’s author- 
ity. Demands of the employees’ representative imply 
not only authority from those for whom he speaks but 
the duty of respect from those to whom he speaks. The 
carrier is under a legal duty to treat with the union’s 
representative for the purposes of the Railway Labor Act. 
Section 2, Ninth; see Virginian R. Co. v. System Federa- 
tion, 300 U. S. 515. We do not have the ordinary case 
where a third person dealing with an ostensible agent must 
at his peril ascertain the agent’s authority. In such a 
situation a person may protect himself by refusing to 
deal. Here petitioner has a duty to deal. If petitioner 
refuses to deal with the officials of the employees’ union 
by challenging their authority, it does so under pain of 
penalty. If it deals with them on the reasonable belief 
that the grievance officials of the Brotherhood are acting 
in accordance with customary union procedure, settle- 
ments thus made ought not to be at the hazard of being 
jettisoned by future litigation. To allow such settle- 
ments to be thus set aside is to obstruc’ the smooth 
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working of the Act. It undermines the confidence so 
indispensable to adjustment by negotiation, which is the 
vital object of the Act. See Division 525, Order of Rail- 
way Conductors v. Gorman, 133 F. 2d 273, 278. 

But respondents claim that irrespective of the authority 
of the Brotherhood officials to handle claims for the en- 
forcement of the agreed starting time, Williams did not 
have authority to present to the Adjustment Board the 
claim for damages due to respondents for petitioner’s al- 
leged past violation of the starting-time agreement. They 
insist that there is no relation between a claim for money 
resulting from the violation of a collective agreement and 
a claim for the enforcement of a collective agreement. 
But surely this is to sever that which is organic. It wholly 
disregards the nature of such a collective agreement, its 
implications and its ramifications. In passing on the 
claim for money damages arising out of the yard agree- 
ment, any tribunal would have to examine, interpret and 
apply the collective agreement precisely as it would if the 
issue were the duty to observe the agreement in the future. 
An award based on the application of the collective agree- 
ment would, quite apart from technical questions of res 
judicata, affect future claims governed by the same col- 
lective agreement whatever the particular forms in which 
the claims may be cast. To find here merely an isolated, 
narrow question of law as to past liability is to disregard 
the ties which bind the money controversy to its railroad 
environment. Such a view is blind to the fact that “all 
members of the class or craft to which an aggrieved em- 
ployee belongs have a real and legitimate interest in the 
dispute. Each of them, at some later time, may be in- 
volved in a similar dispute.” 40 Ops. Atty. Gen., No. 59 
(Dee. 29, 1942) pp. 4-5. Indeed, such a view leaves out 
of consideration not only the significant bearing of the 
construction of the same collective agreement on parts of 
the carrier’s lines not immediately before the Court. It 
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overlooks the relation of a provision in a collective agree- 
ment with one railroad to comparable provisions of 
collective agreements with other roads. 

To allow the issue of authorization after an award by 
the Board to be relitigated in the courts is inimical to the 
internal government of the Brotherhood. Union mem- 
bership generates complicated relations. Policy counsels 
against judicial intrusion upon these relations. If resort 
to courts is at all available, it certainly should not disre- 
gard and displace the arrangements which the members 
of the organization voluntarily establish for their recip- 
rocal interests and by which they bound themselves to be 
governed. The rights and duties of membership are gov- 
erned by the rules of the Brotherhood. Rule 10 concerns 
objections to official action: “Whatever action may be 
taken by the general grievance committee .. . shall be 
law to the lodges on that road until the next meeting of 
the board of appeals, and if any member refuses to vote 
or abide by the action of such general grievance committee 
or board of adjustment he shall be expelled from the 
Brotherhood for violation of obligation.” To ask courts 
to adjudicate the meaning of the Brotherhood rules and 
customs without preliminary resort to remedial proceed- 
ings within the Brotherhood is to encourage influences 
of disruption within the union instead of fostering these 
unions as stabilizing forces. Rules of fraternal organiza- 
tions, with all the customs and assumptions that give them 
life, cannot be treated as though they were ordinary legal 
documents of settled meaning. “Freedom of litigation, 
for instance, is hardly so essential a part of the democratic 
process that the courts should be asked to strike down 
all hindrances to its pursuit. The courts are as wise, to 
take an example of this, in adhering to the general require- 
ment that all available remedies within the union be 
exhausted before redress is sought before them as they are 
unwise in many of the exceptions they have grafted upon 
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this rule.” Witmer, Civil Liberties and the Trade Union 
(1941) 50 Yale L. J. 621, 680. To an increasing extent, 
courts require dissidents within a union to seek interpre- 
tation of the organization’s rules and to seek redress for 
grievances arising out of them before appropriate union 
tribunals. Compare Norfolk & Western R. Co. v. Harris, 
260 Ky. 132, 84 S. W. 2d 69; Agrippino v. Perrotti, 270 
Mass. 55, 169 N. E. 793; Snay v. Lovely, 276 Mass. 159, 
176 N. E. 791; Webb v. Chicago, R. I. & G. R. Co., 136 
S. W. 2d 245. 

The Railway Labor Act, as the product of long expe- 
rience, is a complicated but carefully devised scheme for 
adjusting the relations between the two powerful groups 
constituting the railroad industry. It misconceives the 
legislation and mutilates its provisions to read into it com- 
mon law notions for the settlement of private rights. If, 
when a dispute arises over the meaning of a collective 
agreement, the legally designated railroad bargaining unit 
cannot negotiate with the carrier without first obtaining 
the specific authorization of every individual member of 
the union who may be financially involved in the dispute, 
it not only weakens the union by encouraging divisive 
elements. It gravely handicaps the union in its power 
to bargain responsibly. That is not all. Not to allow 
the duly elected officers of an accredited union to speak 
for its membership in accordance with the terms of the 
internal government of the union and to permit any mem- 
ber of the union to pursue his own interest under a col- 
lective agreement undermines the very conception of a 
collective agreement. It reintroduces the destructive in- 
dividualism in the relations between the railroads and their 
workers which it was the very purpose of the Railway 
Labor Act toeliminate. To allow every individual worker 
to base individual claims on his private notions of the 
scope and meaning of a collective agreement intended to 
lay down uniform standards for all those covered by the 
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collective agreement, is to permit juries and courts to make 
varying findings and give varying constructions to an 
agreement inevitably couched in words or phrases reflect- 
ing the habits, usage and understanding of the railroad 
industry. Thus will be introduced those dislocating dif- 
ferentiations for workers in the same craft which have 
always been among the most fertile provocations to fric- 
tion, strife, and strike in the railroad world. The Rail- 
way Labor Act, one had supposed, would be construed so 
as to reduce and not to multiply these seeds of strife. 

In order to avoid mischievous opportunities for the 
assertion of individual claims by shippers as against the 
common interest of uniformity in construing railroad 
tariffs, this Court so construed the Interstate Commerce 
Act in the famous Abilene Cotton Oil case, 204 U. 8. 426, 
as to withdraw from the shipper the historic common law 
right to sue in the courts for charging unreasonable rates. 
It required resort to the Interstate Commerce Commission 
because not to do so would result in the impairment of the 
general purpose of that Act. It did so because even 
though theoretically this Court could ultimately review 
such adjudications imbedded in the various judicial 
judgments—if a shipper could go to a court in the first 
instance—there would be considerations of fact which 
this Court could not possibly disentangle so as to secure 
the necessary uniformity. The beneficent rule in the 
Abilene Cotton Oil case was evolved by reading the Inter- 
state Commerce Act not as though it were a collection 
of abstract words, but by treating it as an instrument of 
government growing out of long experience with certain 
evils and addressed to their correction. Chief Justice 
White’s opinion in that case was characterized by his 
successor, Chief Justice Taft, as a “conspicuous instance 
of his unusual and remarkable power and facility in states- 
manlike interpretation of statute law.” 257 U.S. xxv. 
The provisions of the Railway Labor Act do not even 
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necessitate such a creative act of adjudication as this 
Court in the Abilene case unanimously accomplished. 
The Railway Labor Act contains no embarrassing specific 
provision, as was true of § 22 of the Interstate Commerce 
Act, 24 Stat. 379, 387, calling for subordination to the 
main purpose of the legislation. The considerations 
making for harmonious adjustment of railroad industrial 
relations through the machinery designed by Congress in 
the Railway Labor Act are disregarded by allowing that 
machinery to be by-passed and by introducing dislocating 
differentiations through individual resort to the courts 
in the application of a collective agreement. 

Since the claim before the Adjustment Board was for 
money, there remains the question whether its disposition 
was open to judicial review. The Railway Labor Act com- 
mands that the Board’s “awards shall be final and bind- 
ing upon both parties to the dispute, except insofar as 
they shall contain a money award.” § 3, First (m). But 
the determination here in controversy does not “contain 
a money award” so as to be excepted from the final and 
binding effect given other awards. The obvious meaning 
of “money award” is an award directing the payment of 
money, not one denying payment. See Berryman v. Pull- 
man Co., 48 F. Supp. 542. We are pointed to no aids to 
construction that should withhold us from giving the fa- 
miliar term “money award” any other than its ordinary 
meaning as something that awards money. This con- 
struction is confirmed by comparison with the provisions 
of the Interstate Commerce Act dealing with reparation 
orders. Since both Acts came out of the same Congres- 
sional Committees one finds, naturally enough, that the 
provisions for enforcement and review of the Adjustment 
Board’s awards were. based on those for reparation orders 
by the Interstate Commerce Commission. Compare 
Railway Labor Act, § 3, First (p) with Interstate Com- 
merce Act, as amended by § 5 of the Hepburn Act, 34 
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Stat. 584, 590, 49 U.S. C. § 16 (1), (2). Ifa carrier fails 
to comply with a reparation order, as is true of non-com- 
pliance with an Adjustment Board award, the complainant 
may sue in court for enforcement; the Commission’s order 
and findings and evidence then become prima facie evi- 
dence of the facts stated. But a denial of a money claim 
by the Interstate Commerce Commission bars the door to 
redress in the courts. Baltimore & Ohio R. Co. v. Brady, 
288 U.S. 448; J. C. C. v. United States, 289 U.S. 385, 388; 
Terminal Warehouse v. Pennsylvania R. Co., 297 U. S. 
500, 507. 

The Railway Labor Act precludes review of the Board’s 
award; and, since authorization of the Brotherhood off- 
cials to make the settlement is not now open to judicial 
inquiry, the judgment calls for reversal. 


The Cuier Justice, Mr. Justice Roperts and Mr. 
JUSTICE JACKSON join in this dissent. 





SOUTHERN PACIFIC CO. v. ARIZONA ex REL. 
SULLIVAN, ATTORNEY GENERAL. 


APPEAL FROM THE SUPREME COURT OF ARIZONA. 
No. 56. Argued March 26, 27, 1945.—Decided June 18, 1945. 


1. State power to regulate the length of railroad trains is not cur- 
tailed or superseded by § 1 of the Interstate Commerce Act (para- 
graphs 10-17) of itself, and in the absence of administrative im- 
plementation by the Interstate Commerce Commission; nor by 
provisions of the Safety Appliance Act for brakes on trains; nor 
by the provision of § 25 of Part I of the Interstate Commerce Act 
permitting the Commission to order the installation of train stop 
and control devices. Pp. 765-766. 

In enacting legislation within its constitutional authority over 
interstate commerce, Congress will not be deemed to have intended 
to strike down a state statute designed to protect the health and 
safety of the public unless its purpose to do so is clearly manifested ; 
or unless the state law, in terms or in its practical administration, 
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conflicts with the Act of Congress or plainly and palpably infringes 
its policy. P. 766. 


. The Arizona Train Limit Law (Arizona Code Ann., 1939, § 69-119), 


making it unlawful to operate within the State a passenger train 
of more than fourteen cars or a freight train of more than seventy 
cars, held, as applied to interstate trains, invalid as contravening 
the commerce clause of the Federal Constitution. Pp. 763, 781. 


. The commerce clause, even without the aid of Congressional legis- 


lation, protects against state legislation which is inimical to the 
national commerce; and in such cases, where Congress has not 
acted, this Court, and not the state legislature, is the final arbiter 
of the competing demands of state and national interests. P. 769. 
Although this Court, upon review of a decision of a state court, 
may determine for itself the facts upon which an asserted federal 
right depends, the crucial findings of the state court here are 
not challenged in material particulars, are supported by evidence, 
and supply an adequate basis for decision of the constitutional 
issue presented. P. 771. 


. The state regulation here involved, admittedly obstructive to 


interstate train operation, and having a seriously adverse effect on 
transportation efficiency and economy, passes beyond what is 
plainly essential for safety, since it does not appear that it will 
lessen rather than increase the danger of accident. Examination 
of all relevant factors makes it plain that the state interest here 
asserted is outweighed by the interest of the nation in an adequate, 
economical and efficient railway transportation service. P. 781. 


. The relative weights of the state and national interests involved 


are not such as to make inapplicable the rule, generally observed, 
that the free flow of interstate commerce and its freedom from 
local restraints in matters requiring uniformity of regulation are 
interests safeguarded by the commerce clause from state inter- 
ference. Pp. 770, 781. 

The full-train-crew cases and South Carolina Highway Dept. v. 
Barnwell Bros., 303 U.S. 177, distinguished. P. 782. 


61 Ariz. 66, 145 P. 2d 530, reversed. 


APPEAL from a judgment upholding the constitutional- 


ity of the Arizona Train Limit Law. 


Messrs. Burton Mason and J. Carter Fort argued the 
cause, and Messrs. Cleon T. Knapp and C. W. Durbrow 
were with Mr. Mason on the brief, for appellant. 
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Messrs. Harold N. McLaughlin and Harold C. Heiss 
argued the cause, and Joe Conway, Attorney General of 
Arizona, Earl Anderson, Assistant Attorney General, and 
Mr. Charles L. Strouss were with Mr. McLaughlin on the 
brief, for appellee. 


Mr. Robert L. Stern, with whom Solicitor General Fahy 
and Mrs. Carolyn R. Just were on the brief, for the United 
States, as amicus curiae, urging reversal. 


Messrs. J. Carter Fort and Thomas Reed Powell filed a 
brief on behalf of the Association of American Railroads, 
as amicus curiae, urging reversal. 


Mr. Cuter Justice Stone delivered the opinion of the 
Court. 


The Arizona Train Limit Law of May 16, 1912, Arizona 
Code Ann., 1939, § 69-119, makes it unlawful for any 
person or corporation to operate within the state a rail- 
road train of more than fourteen passenger or seventy 
freight cars, and authorizes the state to recover a money 
penalty for each violation of the Act. The questions for 
decision are whether Congress has, by legislative enact- 
ment, restricted the power of the states to regulate the 
length of interstate trains as a safety measure and, if not, 
whether the statute contravenes the commerce clause of 
the Federal Constitution. 

In 1940 the State of Arizona brought suit in the Arizona 
Superior Court against appellant, the Southern Pacific 
Company, to recover the statutory penalties for operating 
within the state two interstate trains, one a passenger 
train of more than fourteen cars, and one a freight train 
of more than seventy cars. Appellant answered, admit- 
ting the train operations, but defended on the ground 
that the statute offends against the commerce clause and 
the due process.clause of the Fourteenth Amendment and 
conflicts with federal legislation. After an extended trial, 
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without a jury, the court made detailed findings of fact 
on the basis of which it gave judgment for the railroad 
company. The Supreme Court of Arizona reversed and 
directed judgment for the state. 61 Ariz. 66, 145 P. 2d 
530. The case comes here on appeal under § 237 (a) of 
the Judicial Code, appellant raising by its assignments 
of error the questions presented here for decision. 

The Supreme Court left undisturbed the findings of the 
trial court and made no new findings. It held that the 
power of the state to regulate the length of interstate 
trains had not been restricted by Congressional action. 
It sustained the Act as a safety measure to reduce the 
number of accidents attributed to the operation of trains 
of more than the statutory maximum length, enacted by 
the state legislature in the exercise of its “police power.” 
This power the court held extended to the regulation of 
the operations of interstate commerce in the interests of 
local health, safety and well-being. It thought that a state 
statute, enacted in the exercise of the police power, and 
bearing some reasonable relation to the health, safety and 
well-being of the people of the state, of which the state 
legislature is the judge, was not to be judicially over- 
turned, notwithstanding its admittedly adverse effect on 
the operation of interstate trains. 

Purporting to act under § 1, paragraphs 10-17 of the 
Interstate Commerce Act, 24 Stat. 379 as amended (49 
U.S. C. § 1 et seqg.), the Interstate Commerce Commis- 
sion, as of September 15, 1942, promulgated as an emer- 
gency measure Service Order No. 85, 7 Fed. Reg. 7258, 
suspending the operation of state train limit laws for the 
duration of the war, and denied an application to set aside 
the order. Jn the Matter of Service Order No. 85, 256 
I. C. C. 523. Paragraph 15 of § 1 of the Interstate Com- 
merce Act empowers the Commission, when it is “of opin- 
ion that shortage of equipment, congestion of traffic, or 
other emergency requiring immediate action exists in any 
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section of the country,’ to make or suspend rules and 
practices “with respect to car service,” which includes by 
paragraph 10 of § 1 “the use, control, supply, movement, 
distribution, exchange, interchange, and return” of loco- 
motives and cars, and the “supply of trains.” Paragraph 
16 of § 1 provides that when a carrier is unable properly 
to transport the traffic offered, the Commission may make 
reasonable directions “with respect to the handling, rout- 
ing, and movement of the traffic of such carrier and its dis- 
tribution over other lines of roads.” The authority of 
the Commission to make Order No. 85 is currently under 
attack in Johnston v. United States, Civil Action No. 1408, 
pending in the Western District of Oklahoma. 

The Commission’s order was not in effect in 1940 when 
the present suit was brought for violations of the state 
law in that year, and the Commission’s order is inappli- 
cable to the train operations here charged as violations. 
Hence the question here is not of the effect of the Com- 
mission’s order, which we assume for purposes of decision 
to be valid, but whether the grant of power to the Com- 
mission operated to supersede the state act before the 
Commission’s order. We are of opinion that, in the 
absence of au‘ninistrative implementation by the Com- 
mission, § 1 does not of itself curtail state power to regu- 
late train lengths. The provisions under which the 
Commission purported to act, phrased in broad and gen- 
eral language, do not in terms deal with that subject. We 
do not gain either from their words or from the legislative 
history any hint that Congress in enacting them intended, 
apart from Commission action, to supersede state laws 
regulating train lengths. We can hardly suppose that 
Congress, merely by conferring authority on the Commis- 
sion to regulate car service in an “emergency,” intended 
to restrict the exercise, otherwise lawful, of state power 
to regulate train lengths before the Commission finds an 
“emergency” to exist. 
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Congress, in enacting legislation within its constitu- 
tional authority over interstate commerce, will not be 
deemed to have intended to strike down a state statute 
designed to protect the health and safety of the public 
unless its purpose to do so is clearly manifested, Reid v. 
Colorado, 187 U. 8. 137, 148; Missouri Pacific R. Co. v. 
Larabee Mills, 211 U.S. 612, 621, et seq.; Missouri, K. & T. 
R. Co. v. Harris, 234 U.S. 412, 418-419; Welch Co. v. New 
Hampshire, 306 U.S. 79, 85; Allen-Bradley Local v. Board, 
315 U. 8. 740, 749, or unless the state law, in terms or 
in its practical administration, conflicts with the Act of 
Congress, or plainly and palpably infringes its policy. 
Sinnot v. Davenport, 22 How. 227, 243; Missouri, K. & 
T. R. Co. v. Haber, 169 U. 8. 613, 623; Savage v. Jones, 
25 U.S. 501, 533; Carey v. South Dakota, 250 U. S. 118, 
122; Atchison, T. & S. F. R. Co. v. Railroad Comm’n, 
283 U. 8. 380, 391; Townsend v. Yeomans, 301 U. 8. 
441, 454. 

The contention, faintly urged, that the provisions of the 
Safety Appliance Act, 45 U.S.C. $$ 1 and 9, providing for 
brakes on trains, and of § 25 of Part I of the Interstate 
Commerce Act, 49 U.S. C. § 26 (b), permitting the Com- 
mission to order the installation of train stop and control 
devices, operate of their own force to exclude state regu- 
lation of train lengths, has even less support. Congress, 
although asked to do so,’ has declined to pass legislation 
specifically limiting trains to seventy cars. We are 
therefore brought to appellant’s principal contention, that 
the state statute contravenes the commerce clause of the 
Federal Constitution. 

Although the commerce clause conferred on the na- 
tional government power to regulate commerce, its pos- 
session of the power does not exclude all state power of 
regulation. Ever since Willson v. Black-Bird Creek Marsh 


1 See Senate Report No. 416, 75th Cong., Ist Sess.; 81 Cong. Ree. 
7596; and Hearings before House Committee on Interstate and 
Foreign Commerce, 75th Cong., 3d Sess., 8. 69, Train Lengths. 
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Co., 2 Pet. 245, and Cooley v. Board of Wardens, 12 How. 
299, it has been recognized that, in the absence of conflict- 
ing legislation by Congress, there is a residuum of power 
in the state to make laws governing matters of local con- 
cern which nevertheless in some measure affect interstate 
commerce or even, to some extent, regulate it. Minnesota 
Rate Cases, 230 U.S. 352, 399-400; South Carolina High- 
way Dept. v. Barnwell Bros., 303 U. 8. 177, 187, et seq.; 
California v. Thompson, 313 U.S. 109, 113-14 and cases 
cited; Parker v. Brown, 317 U.S. 341, 359-60. Thus the 
states may regulate matters which, because of their num- 
ber and diversity, may never be adequately dealt with by 
Congress. Cooley v. Board of Wardens, supra, 319; South 
Carolina Highway Dept. v. Barnwell Bros., supra, 185; 
California v. Thompson, supra, 113; Duckworth v. Arkan- 
sas, 314 U.S. 390, 394; Parker v. Brown, supra, 362, 363. 
When the regulation of matters of local concern is local 
in character and effect, and its impact on the national 
commerce does not seriously interfere with its operation, 
and the consequent incentive to deal with them nationally 
is slight, such regulation has been generally held to be 
within state authority. South Carolina Highway Dept. 
v. Barnwell Bros., supra, 188 and cases cited; Lone Star 
Gas Co. v. Texas, 304 U.S. 224, 238; Milk Board v. Eisen- 
berg Co., 306 U.S. 346, 351; Maurer v. Hamilton, 309 U.S. 
598, 603; California v. Thompson, supra, 113-14 and cases 
cited. 

But ever since Gibbons v. Ogden, 9 Wheat. 1, the states 
have not been deemed to have authority to impede sub- 
stantially the free flow of commerce from state to state, 
or to regulate those phases of the national commerce 
which, because of the need of national uniformity, demand 
that their regulation, if any, be prescribed by a single au- 
thority.*. Cooley v. Board of Wardens, supra, 319; Leisy 


2In applying this rule the Court has often recognized that to the 
extent that the burden of state regulation falls on interests outside 
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v. Hardin, 135 U.S. 100, 108, 109; Minnesota Rate Cases, 
supra, 399-400; Edwards v. California, 314 U.S. 160, 176. 
Whether or not this long-recognized distribution of power 
between the national and the state governments is predi- 
eated upon the implications of the commerce clause 
itself, Brown v. Maryland, 12 Wheat. 419, 447; Minnesota 
Rate Cases, supra, 399, 400; Pennsylvania vy. West 
Virginia, 262 U. S. 553, 596; Baldwin v. Seelig, 294 
U.S. 511, 522; South Carolina Highway Dept. v. Barn- 
well Bros., supra, 185, or upon the presumed intention 
of Congress, where Congress has not spoken, Welton v. 
Missouri, 91 U.S. 275, 282; Hall v. DeCwir, 95 U.S. 485, 
490; Brown v. Houston, 114 U.S. 622, 631: Bowman v. 
Chicago & N. W. R. Co., 125 U.S. 465, 481-2; Leisy v. 
Hardin, supra, 109; In re Rahrer, 140 U.S. 545, 559-60; 
Brennan vy. Titusville, 153 U.S. 289, 302; Covington & C. 
Bridge Co. v. Kentucky, 154 U. S. 204, 212; Graves v. 
New York ex rel. O'Keefe, 306 U.S. 466, 479, n., Dowling, 
Interstate Commerce and State Power, 27 Va. Law Rev. 
1, the result is the same. 

In the application of these principles some enactments 
may be found to be plainly within and others plainly with- 
out state power. But between these extremes lies the 
infinite variety of cases, in which regulation of local mat- 
ters may also operate as a regulation of commerce, in 
which reconciliation of the conflicting claims of state and 


the state, it is unlikely to be alleviated by the operation of those 
political restraints normally exerted when interests within the state are 
affected. Cooley v. Board of Wardens, supra, 315; Gilman v. Phila- 
delphia, 3 Wall. 713, 731; Escanaba Co. v. Chicago, 107 U.S. 678, 
683; Robbins v. Shelby County Taxing Dist., 120 U. S. 489, 499; 
Lake Shore & M.S. R. Co. v. Ohio, 173 U.S. 285, 294; South Caro- 
lina Highway Dept. v. Barnwell Bros. supra, 185, n.; McGoldrick v. 
Berwind-White Co., 309 U. 8. 33, 46, n.; ef. McCulloch v. Maryland, 
4 Wheat. 316, 428; Pound v. Turck, 95 U. 8. 459, 464; Gloucester 
Ferry Co. v. Pennsylvania, 114 U.S. 196, 205; Helvering v. Gerhardt, 
304 U.S. 405, 412. 
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national power is to be attained only by some appraisal 
and accommodation of the competing demands of the 
state and national interests involved. Parker v. Brown, 
supra, 362; Terminal Railroad Assn. v. Brotherhood, 318 
U.S. 1, 8; see DiSanto v. Pennsylvania, 273 U.S. 34, 44 
(and compare California v. Thompson, supra); Illinois 
Gas Co. v. Public Service Co., 314 U.S. 498, 504—5. 

For a hundred years it has been accepted constitutional 
doctrine that the commerce clause, without the aid of 
Congressional legislation, thus affords some protection 
from state legislation inimical to the national commerce, 
and that in such cases, where Congress has not acted, this 
Court, and not the state legislature, is under the com- 
merce clause the final arbiter of the competing demands 
of state and national interests. Cooley v. Board of 
Wardens, supra; Kansas City Southern R. Co. v. Kaw 
Valley District, 233 U. 8. 75, 79; South Covington R. Co. 
v. Covington, 235 U.S. 537, 546; Missouri, K. & T. R. 
Co. v. Texas, 245 U. 8S. 484, 488; St. Louis & S. F. R: 
Co. v. Public Service Comm’n, 254 U.S. 535, 537; Foster- 
Fountain Packing Co. v. Haydel, 278 U.S. 1, 10; Gwin, 
White & Prince v. Henneford, 305 U. 8. 434, 441; Mc- 
Carroll v. Dizie Lines, 309 U.S. 176. 

Congress has undoubted power to redefine the distri- 
bution of power over interstate commerce. It may either 
permit the states to regulate the commerce in a manner 
which would otherwise not be permissible, Jn re Rahrer, 
supra, 561-62; Adams Express Co. v. Kentucky, 238 U.S. 
190, 198; Rosenberger v. Pacific Express Co., 241 U.S. 48, 
50, 51; Clark Distilling Co. v. Western Maryland R. Co., 
242 U. S. 311, 325-6; Whitfield v. Ohio, 297 U.S. 431, 
438-40; Kentucky Whip & Collar Co. v. Illinois Central 
R. Co., 299 U. S. 334, 350-51; Hooven & Allison Co. v. 
Evatt, 324 U. S. 652, 679, or exclude state regulation even 
of matters of peculiarly local concern which nevertheless 
affect interstate commerce. Addyston Pipe & Steel Co. v. 
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United States, 175 U.S. 211, 230; Louisville & Nashville 
R. Co. v. Mottley, 219 U. 8. 467; Houston, E. & W. T. R. 
Co. v. United States, 234 U. S. 342; American Express 
Co. v. Caldwell, 244 U. 8. 617, 626; Illinois Central R. 
Co. v. Public Utilities Comm’n, 245 U.S. 493, 506; New 
York v. United States, 257 U.S. 591, 601; Louisiana Public 
Service Comm’n v. Texas & N. O. R. Co., 284 U.S. 125, 
130; Pennsylvania R. Co. v. Illinois Brick Co., 297 U.S. 
447, 459. 

But in general Congress has left it to the courts to 
formulate the rules thus interpreting the commerce clause 
in its application, doubtless because it has appreciated 
the destructive consequences to the commerce of the 
nation if their protection were withdrawn, Gwin, White & 
Prince v. Henneford, supra, 441, and has been aware that 
in their application state laws will not be invalidated 
without the support of relevant factual material which 
will “afford a sure basis” for an informed judgment. 
Terminal Railroad Assn. v. Brotherhood, supra, 8; South- 
ern R. Co. vy. King, 217 U.S. 524. Meanwhile, Congress 
has accommodated its legislation, as have the states, to 
these rules as an established feature of our constitutional 
system. There has thus been left to the states wide scope 
for the regulation of matters of local state concern, even 
though it in some measure affects the commerce, provided 
it does not materially restrict the free flow of commerce 
across state lines, or interfere with it in matters with 
respect to which uniformity of regulation is of predomi- 
nant national concern. 

Hence the matters for ultimate determination here are 
the nature and extent of the burden which the state regu- 
lation of interstate trains, adopted as a safety measure, 
imposes on interstate commerce, and whether the relative 
weights of the state and national interests involved are 
such as to make inapplicable the rule, generally observed, 
that the free flow of interstate commerce and its freedom 
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from local restraints in matters requiring uniformity of 
regulation are interests safeguarded by the commerce 
clause from state interference. 

While this Court is not bound by the findings of the 
state court, and may determine for itself the facts of a 
case upon which an asserted federal right depends, Hooven 
& Allison Co. v. Evatt, supra, p. 659, and cases cited, the 
facts found by the state trial court showing the nature of 
the interstate commerce involved, and the effect upon it 
of the train limit law, are not seriously questioned. Its 
findings with respect to the need for and effect of the 
statute as a safety measure, although challenged in some 
particulars which we do not regard as material to our deci- 
sion, are likewise supported by evidence. Taken together 
the findings supply an adequate basis for decision of the 
constitutional issue. 

The findings show that the operation of long trains, that 
is trains of more than fourteen passenger and more than 
seventy freight cars, is standard practice over the main 
lines of the railroads of the United States, and that, if the 
length of trains is to be regulated at all, national uni- 
formity in the regulation adopted, such as only Congress 
can prescribe, is practically indispensable to the operation 
of an efficient and economical national railway system. 
On many railroads passenger trains of more than fourteen 
cars and freight trains of more than seventy cars are op- 
erated, and on some systems freight trains are run ranging 
from one hundred and twenty-five to one hundred and 
sixty cars in length. Outside of Arizona, where the length 
of trains is not restricted, appellant runs a substantial pro- 
portion of long trains. In 1939 on its comparable route 
for through traffic through Utah and Nevada from 66 to 
85% of its freight trains were over seventy cars in length 
and over 43% of its passenger trains included more than 
fourteen passenger cars. 

In Arizona, approximately 93% of the freight traffic 
and 95% of the passenger traffic is interstate. Because 








772 OCTOBER TERM, 1944. 


Opinion of the Court. 325 U.S. 


of the Train Limit Law appellant is required to haul 
over 30% more trains in Arizona than would otherwise 
have been necessary. The record shows a definite rela- 
tionship between operating costs and the length of trains, 
the increase in length resulting in a reduction of operating 
costs per car. The additional cost of operation of trains 
complying with the Train Limit Law in Arizona amounts 
for the two railroads traversing that state to about 
$1,000,000 a year. The reduction in train lengths also 
impedes efficient operation. More locomotives and more 
manpower are required; the necessary conversion and 
reconversion of train lengths at terminals and the delay 
caused by breaking up and remaking long trains upon 
entering and leaving the state in order to comply with 
the law, delays the traffic and diminishes its volume moved 
in a given time, especially when traffic is heavy. 

To relieve the railroads of these burdens, during the 
war emergency only, the Interstate Commerce Commis- 
sion, acting under § 1 of the Interstate Commerce Act, 
suspended the operation of the state law for the duration 
of the war by its order of September 15, 1942, to which 
we have referred. In support of the order the Commis- 
sion declared: “It was designed to save manpower, 
motive power, engine-miles and train-miles; to avoid 
delay in the movement of trains; to increase the efficient 
use of locomotives and cars and to augment the available 
supply thereof; and to relieve congestion at terminals 
caused by setting out and picking up cars on each side 
of the train-limit law States.” Jn the Matter of Service 
Order No. 85, 256 I. C. C. 528, 524. Appellant, because 
of its past compliance with the Arizona Train Limit Law, 
has been unable to avail itself fully of the benefits of the 
suspension order because some of its equipment and the 
length of its sidings in Arizona are not suitable for the 
operation of long trains. Engines capable of hauling 
long trains were not in service. It can engage in long 
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train operations to the best advantage only by rebuilding 
its road to some extent and by changing or adding to its 
motive power equipment, which it desires to do in order 
to secure more efficient and economical operation of its 
trains. 

The unchallenged findings leave no doubt that the 
Arizona Train Limit Law imposes a serious burden on the 
interstate commerce conducted by appellant. It mate- 
rially impedes the movement of appellant’s interstate 
trains through that state and interposes a substantial ob- 
struction to the national policy proclaimed by Congress, 
to promote adequate, economical and efficient railway 
transportation service. Interstate Commerce Act, pre- 
ceding § 1, 54 Stat. 899. Enforcement of the law in Ari- 
zona, while train lengths remain unregulated or are regu- 
lated by varying standards in other states, must inevitably 
result in an impairment of uniformity of efficient railroad 
operation because the railroads are subjected to regulation 
which is not uniform in its application. Compliance with 
a state statute limiting train lengths requires interstate 
trains of a length lawful in other states to be broken up 
and reconstituted as they enter each state according as it 
may impose varying limitations upon train lengths. The 
alternative is for the carrier to conform to the lowest train 
limit restriction of any of the states through which its 
trains pass, whose laws thus control the carriers’ operations 
both within and without the regulating state. 

Although the seventy car maximum for freight trains 
is the limitation which has been most commonly proposed, 
various bills introduced in the state legislatures provided 
for maximum freight train lengths of from fifty to one 
hundred and twenty-five cars, and maximum passenger 
train lengths of from ten to eighteen cars.’ With such 


* One hundred sixty-four bills limiting train lengths have been intro- 
duced in state legislatures since 1920, of which only three were passed 
> , d , 
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laws in force in states which are interspersed with those 
having no limit on train lengths, the confusion and diffi- 
culty with which interstate operations would be burdened 
under the varied system of state regulation and the un- 
satisfied need for uniformity in such regulation, if any, are 
evident.* 

At present the seventy freight car laws are enforced 
only in Arizona and Oklahoma, with a fourteen car pas- 
senger car limit in Arizona. The record here shows that 
the enforcement of the Arizona statute results in freight 
trains being broken up and reformed at the California 
border and in New Mexico, some distance from the Arizona 
line. Frequently it is not feasible to operate a newly 
assembled train from the New Mexico yard nearest to 
Arizona, with the result that the Arizona limitation 
governs the flow of traffic as far east as El Paso, Texas. 
For similar reasons the Arizona law often controls the 


in Nevada, Louisiana and Oklahoma. The Nevada and Louisiana 
laws were held unconstitutional and never enforced. Southern Pacific 
Co. v. Mashburn, 18 F. Supp. 393; Texas & N. O. R. Co. v. Martin 
(No. 428—Equity, E. D. of La. 1936), unreported. The Arizona law, 
passed in 1912, was held unconstitutional in Atchison, T. & 8S. F. R. Co. 
v. La Prade, 2 F. Supp. $55, reversed on other grounds, 289 U. 8S. 444. 

* Had these bills been passed a freight train running over established 
routes (from Virginia to Michigan for example) would normally pro- 
ceed through states with a seventy-five car maximum (Virginia), a 
one hundred and twenty-five car maximum (West Virginia), a three 
thousand foot maximum (Ohio), and a seventy car limit (Michigan). 
A train from Arkansas to Wisconsin might be subjected to a fifty car 
maximum (Arkansas), one-half mile (Mississippi), three thousand 
feet (Iowa), one and a half miles (Minnesota), and thirty-three hun- 
dred feet (Wisconsin). A train running from Nebraska to California 
might be subject to a sixty, seventy-five or eighty-five maximum in 
Nebraska, to a limit fixed by commission in Kansas, to a sixty-five 
car limit in Colorado, to a seventy-five car limit in New Mexico, to a 
seventy car limit in Arizona, and to a seventy-four car limit in Cali- 
fornia. A passenger train might be limited to fourteen cars in New 
Jersey, ten in Pennsylvania and eighteen in West Virginia. 
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length of passenger trains all the way from Los Angeles 
to El Paso.® 

If one state may regulate train lengths, so may all the 
others, and they need not prescribe the same maximum 
limitation. The practical effect of such regulation is to 
control train operations beyond the boundaries of the 
state exacting it because of the necessity of breaking up 
and reassembling long trains at the nearest terminal points 
before entering and after leaving the regulating state. 
The serious impediment to the free flow of commerce by 
the local regulation of train lengths and the practical 
necessity that such regulation, if any, must be prescribed 
by a single body having a nation-wide authority are 
apparent. 

The trial court found that the Arizona law had no rea- 
sonable relation to safety, and made train operation more 
dangerous. Examination of the evidence and the detailed 
findings makes it clear that this conclusion was rested on 
facts found which indicate that such increased danger 
of accident and personal injury as may result from the 
greater length of trains is more than offset by the increase 
in the number of accidents resulting from the larger 
number of trains when train lengths are reduced. In 
considering the effect of the statute as a safety measure, 
therefore, the factor of controlling significance for present 
purposes is not whether there is basis for the conclusion 
of the Arizona Supreme Court that the increase in length 
of trains beyond the statutory maximum has an adverse 
effect upon safety of operation. The decisive question 
is whether in the circumstances the total effect of the 








®In Oklahoma three lines running from Chicago or Kansas City 
west pass through Oklahoma for distances of sixty, one hundred and 
seventeen and one hundred and forty-three miles. Since no other 
state through which the traffic passes (except Arizona) restricts train 
lengths in any way, the effect of the Oklahoma law is to require 
through trains to be broken up for the short distances they pass 
through that state. 


664818°- 46 a5 
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law as a safety measure in reducing accidents and casual- 
ties is so slight or problematical as not to outweigh the 
national interest in keeping interstate commerce free from 
interferences which seriously impede it and subject it to 
local regulation which does not have a uniform effect on 
the interstate train journey which it interrupts. 

The principal source of danger of accident from in- 
creased length of trains is the resulting increase of “slack 
action” of the train. Slack action is the amount of free 
movement of one car before it transmits its motion to an 
adjoining coupled car. This free movement results from 
the fact that in railroad practice cars are loosely coupled, 
and the coupling is often combined with a shock-absorbing 
device, a “draft gear,” which, under stress, substantially 
increases the free movement as the train is started or 
stopped. Loose coupling is necessary to enable the train 
to proceed freely around curves and is an aid in starting 
heavy trains, since the application of the locomotive power 
to the train operates on each car in the train successively, 
and the power is thus utilized to start only one car at 
a time. 

The slack action between cars due to loose couplings 
varies from seven-eighths of an inch to one and one-eighth 
inches and, with the added free movement due to the use 
of draft gears, may be as high as six or seven inches be- 
tween cars. The length of the train increases the slack 
since the slack action of a train is the total of the free 
movement between its several cars. The amount of slack 
action has some effect on the severity of the shock of 
train movements, and on freight trains sometimes results 
in injuries to operatives, which most frequently occur to 
occupants of the caboose. The amount and severity of 
slack action, however, are not wholly dependent upon the 
length of train, as they may be affected by the mode and 
conditions of operation as to grades, speed, and load. 
And accidents due to slack action also occur in the opera- 
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tion of short trains. On comparison of the number of 
slack action accidents in Arizona with those in Nevada, 
where the length of trains is now unregulated, the trial 
court found that with substantially the same amount of 
traffic in each state the number of accidents was rela- 
tively the same in long as in short train operations. While 
accidents from slack action do occur in the operation of 
passenger trains, it does not appear that they are more 
frequent or the resulting shocks more severe on long than 
on short passenger trains. Nor does it appear that slack 
action accidents occurring on passenger trains, whatever 
their length, are of sufficient severity to cause serious 
injury or damage. 

As the trial court found, reduction of the length of 
trains also tends to increase the number of accidents be- 
cause of the increase in the number of trains. The appli- 
‘ation of the Arizona law compelled appellant to operate 
30.08%, or 4,304, more freight trains in 1938 than would 
otherwise have been necessary. And the record amply 
supports the trial court’s conclusion that the frequency 
of accidents is closely related to the number of trains run. 
The number of accidents due to grade crossing collisions 
between trains and motor vehicles and pedestrians, and to 
collisions between trains, which are usually far more seri- 
ous than those due to slack action, and accidents due to 
locomotive failures, in general vary with the number of 
trains. Increase in the number of trains results in more 
starts and stops, more “meets” and “passes,” and more 
switching movements, all tending to increase the number 


6 The record shows that in 1939 the number of slack accident 
casualties in the United States, 399, was only 6% of the number of 
train and train service casualties to railroad employees, 6,713. In 
that year three of the 399 slack accident casualties were fatal, whereas 
the average number of grade crossing casualties per year from 1935 
to 1939 was 5,718. And in 1939, 1,398 persons were killed and 3,999 
were injured in highway, grade crossing accidents. I. C. C., Bureau 
of Statistics, Accident Bulletin, No. 108, pp. 22-23. 
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of accidents not only to train operatives and other railroad 
employees, but to passengers and members of the public 
exposed to danger by train operations. 

Railroad statistics introduced into the record tend to 
show that this is the result of the application of the Ari- 
zona Train Limit Law to appellant, both with respect to 
all railroad casualties within the state and those affecting 
only trainmen whom the train limit law is supposed to 
protect. The accident rate in Arizona is much higher than 
on comparable lines elsewhere, where there is no regula- 
tion of length of trains. The record lends support to the 
trial court’s conclusion that the train length limitation in- 
creased rather than diminished the number of accidents. 
This is shown by comparison of appellant’s operations in 
Arizona with those in Nevada,’ and by comparison of 
operations of appellant and of the Santa Fe Railroad in 
Arizona with those of the same roads in New Mexico,® 
and by like comparison between appellant’s operations in 
Arizona and operations throughout the country.’ 


7 With passenger traffic in Nevada 78% as heavy as in Arizona, from 
1923 to 1938 two hundred and thirty-nine casualties were caused to 
persons by passenger trains in Arizona and one hundred and nine in 
Nevada. Between 1923 and 1959 five persons in Nevada and fourteen 
in Arizona were injured by sudden stops or jerks on passenger trains. 

’ Casualties to employees, occurring in freight train operations in 
New Mexico, have been substantially less in both number and fre- 
quency than in Arizona. From 1930 to 1940 there were one hundred 
and twenty-nine casualties to all classes of employees in New Mexico 
at the rate of 7.97 per million train miles, 12.84 per hundred million 
ear miles. In Arizona there were two hundred and fifty-one casual- 
ties to employees, at the rate of 10.03 per million train miles, and 
18.10 per hundred million car miles. 

® On a national basis the findings show that while the national acci- 
dent rate per hundred million car miles for all railroad employees and 
for trainmen decreased 70% to 66°. respectively between 1923-1928 
and 1935-1940, the rate for the Southern Pacific in Arizona declined 
52.3% and 53.3%. Appellant’s rate in Nevada decreased 71.1% and 
69.1%. 
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Upon an examination of the whole case the trial court 
found that “if short-train operation may or should result 
in any decrease in the number or severity of the ‘slack’ or 
‘slack-surge’ type of accidents or casualties, such decrease 
is substantially more than offset by the increased number 
of accidents and casualties from other causes that follow 
the arbitrary limitation of freight trains to 70 cars... 
and passenger trains to 14 cars.” 

We think, as the trial court found, that the Arizona 
Train Limit Law, viewed as a safety measure, affords 
at most slight and dubious advantage, if any, over unregu- 
lated train lengths, because it results in an increase in 
the number of trains and train operations and the conse- 
quent increase in train accidents of a character generally 
more severe than those due to slack action. Its un- 
doubted effect on the commerce is the regulation, without 
securing uniformity, of the length of trains operated in 
interstate commerce, which lack is itself a primary cause 
of preventing the free flow of commerce by delaying it 
and by substantially increasing its cost and impairing its 
efficiency. In these respects the case differs from those 
where a state, by regulatory measures affecting the com- 
merece, has removed or reduced safety hazards without 
substantial interference with the interstate movement 
of trains. Such are measures abolishing the car stove, 
New York, N. H. & H.R. Co. v. New York, 165 U.S. 628; 
requiring locomotives to be supplied with electric head- 
lights, Atlantic Coast Line R. Co. v. Georgia, 234 U. 8. 
280; providing for full train crews, Chicago, R. I. & P. R. 
Co. v. Arkansas, 219 U.S. 453; St. Louis & I. M. R. Co. v. 
Arkansas, 240 U.S. 518; Missouri Pacific R. Co. v. Nor- 
wood, 283 U. S. 249; and for the equipment of freight 
trains with cabooses, Terminal Railroad Assn. vy. Brother- 
hood, supra. 

The principle that, without controlling Congressional 
action, a state may not regulate interstate commerce so 
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as substantially to affect its flow or deprive it of needed 
uniformity in its regulation is not to be avoided by “simply 
invoking the convenient apologetics of the police power,” 
Kansas City Southern R. Co. v. Kaw Valley District, 
supra, 79; Buck v. Kuykendall, 267 U. 8. 307, 315. In the 
Kaw Valley case the Court held that the state was without 
constitutional power to order a railroad to remove a rail- 
road bridge over which its interstate trains passed, as a 
means of preventing floods in the district and of improv- 
ing its drainage, because it was “not pretended that local 
welfare needs the removal of the defendants’ bridges at 
the expense of the dominant requirements of commerce 
with other States, but merely that it would be helped by 
raising them.” And in Seaboard Air Line R. Co. v. 
Blackwell, 244 U.S. 310, it was held that the interference 
with interstate rail transportation resulting from a state 
statute requiring as a safety measure that trains come 
almost to a stop at grade crossings, outweigh the local 
interest in safety, when it appeared that compliance in- 
creased the scheduled running time more than six hours 
in a distance of one hundred and twenty-three miles. Cf. 
Southern R. Co. v. King, supra, where the crossings were 
less numerous and the burden to interstate commerce 
was not shown to be heavy; and see Erb v. Morasch, 177 
U.S. 584. 

Similarly the commerce clause has been held to in- 
validate local “police power” enactments fixing the number 
of cars in an interstate train and the number of passengers 
to be carried in each car, South Covington R. Co. v. Cov- 
ington, supra, 547; regulating the segregation of colored 
passengers in interstate trains, Hall v. DeCuir, supra, 
488-9; requiring burdensome intrastate stops of inter- 
state trains, Jllinois:Central R. Co. v. Illinois, 163 U. S. 
142; Cleveland, C., C. & St. L. R. Co. v. Illinois, 177 U.S. 
514; Mississippi Railroad Comm’n v. Illinois Central R. 
Co., 203 U. 8. 335; Herndon v. Chicago, R. 1. & P. R. Co., 
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218 U. S. 135; St. Lowis-S. F. R. Co. v. Public Service 
Comm'n, 261 U.S. 369; requiring an interstate railroad to 
detour its through passenger trains for the benefit of a 
small city, St. Louis & S. F. R. Co. v. Public Service 
Comm’n, supra; interfering with interstate commerce by 
requiring interstate trains to leave on time, Missouri, K. & 
T. R. Co. v. Texas, 245 U. 8. 484; regulating car distribu- 
tion to interstate shippers, St. Louis S. W. R. Co. v. Arkan- 
sas, 217 U.S. 136; or establishing venue provisions requir- 
ing railroads to defend accident suits at points distant from 
the place of injury and the residence and activities of the 
parties, Davis v. Farmers Co-operative Co., 262 U.S. 312; 
Michigan Central R. Co. v. Miz, 278 U. 8. 492; ef. Denver 
& R.G.W.R. Co. v. Terte, 284 U.S. 284; see also Buck v. 
Kuykendall, supra; Foster-Fountain Packing Co. v. Hay- 
del, supra; Baldwin v. Seelig, supra, 524; South Carolina 
Highway Dept. v. Barnwell Bros., supra, 184-5 n., and 
cases cited. 

More recently in Kelly v. Washington, 302 U.S. 1, 15, 
we have pointed out that when a state goes beyond safety 
measures which are permissible because only local in their 
effect upon interstate commerce, and “attempts to impose 
particular standards as to structure, design, equipment 
and operation [of vessels plying interstate] which in the 
judgment of its authorities may be desirable but pass be- 
yond what is plainly essential to safety and seaworthiness, 
the State will encounter the principle that such require- 
ments, if imposed at all, must be through the action of 
Congress which can establish a uniform rule. Whether 
the State in a particular matter goes too far must be left 
to be determined when the precise question arises.” 

Here we conclude that the state does go too far. Its 
regulation of train lengths, admittedly obstructive to in- 
terstate train operation, and having a seriously adverse 
effect on transportation efficiency and economy, passes 
beyond what is plainly essential for safety since it does 
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not appear that it will lessen rather than increase the 
danger of accident. Its attempted regulation of the op- 
eration of interstate trains cannot establish nation-wide 
control such as is essential to the maintenance of an effi- 
cient transportation system, which Congress alone can pre- 
scribe. The state interest cannot be preserved at the ex- 
pense of the national interest by an enactment which 
regulates interstate train lengths without securing such 
control, which is a matter of national concern. To this 
the interest of the state here asserted is subordinate. 

Appellees especially rely on the full train crew cases, 
Chicago, R. I. & P. R. Co. v. Arkansas, supra; St. Louis & 
I. M. R. Co. v. Arkansas, sunra; Missouri Pacific R. Co. v. 
Norwood, supra, and also on South Carolina Highway 
Dept. v. Barnwell Bros., supra, as supporting the state’s 
authority to regulate the length of interstate trains. 
While the full train crew laws undoubtedly placed an 
added financial burden on the railroads in order to serve 
a local interest, they did not obstruct interstate transpor- 
tation or seriously impede it. They had no effects outside 
the state beyond those of picking up and setting down the 
extra employees at the state boundaries; they involved 
no wasted use of facilities or serious impairment of trans- 
portation efficiency, which are among the factors of con- 
trolling weight here. In sustaining those laws the Court 
considered the restriction a minimal burden on the 
commerce compareble to the law requiring the licensing 
of engineers as a safeguard against those of reckless and 
intemperate habits, sustained in Smith y. Alabama, 124 
U. 8. 465, or those afflicted with color blindness, upheld 
in Nashville, C: & St. L. R. Co. v. Alabama, 128 U. S. 96, 
and other similar regulations. New York, N. H. & H. R. 
Co. v. New York, supra; Atlantic Coast Line R. Co. v. 
Georgia, supra; ef. County of Mobile v. Kimball, 102 
U.S. 691. 
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South Carolina Highway Dept. v. Barnwell Bros., supra, 
was concerned with the power of the state to regulate the 
weight and width of motor cars passing interstate over its 
highways, a legislative field over which the state has a 
far more extensive control than over interstate railroads. 
In that case, and in Maurer v. Hamilton, supra, we were 
at pains to point out that there are few subjects of state 
regulation affecting interstate commerce which are so 
peculiarly of local concern as is the use of the state’s high- 
ways. Unlike the railroads local highways are built, 
owned and maintained by the state or its municipal sub- 
divisions. The state is responsible for their safe and 
economical administration. Regulations affecting the 
safety of their use must be applied alike to intrastate and 
interstate traffic. The fact that they affect alike shippers 
in interstate and intrastate commerce in great numbers, 
within as well as without the state, is a safeguard against 
regulatory abuses. Their regulation is akin to quaran- 
tine measures, game laws, and like local regulations of 
rivers, harbors, piers, and docks, with respect to which 
the state has exceptional scope for the exercise of its 
regulatory power, and which, Congress not acting, have 
been sustained even though they materially interfere with 
interstate commerce (303 U. S. at 187-188 and cases 
cited). 

The contrast between the present regulation and the 
full train crew laws in point of their effects on the com- 
merce, and the like contrast with the highway safety 
regulations, in point of the nature of the subject of regu- 
lation and the state’s interest in it, illustrate and 
emphasize the considerations which enter into a deter- 
mination of the relative weights of state and national 
interests where state regulation affecting interstate com- 
merce is attempted. Here examination of all the relevant 
factors makes it plain that the state interest is outweighed 
by the interest of the nation in an adequate, economical 
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and efficient railway transportation service, which must 
prevail. 
Reversed. 


Mr. Justice RuTLeEDGE concurs in the result. 


Mr. Justice Buack, dissenting. 


In Hennington v. Georgia, 163 U. S. 299, 304, a case 
which involved the power of a state to regulate interstate 
traffic, this Court said, “The whole theory of our govern- 
ment, federal and state, is hostile to the idea that ques- 
tions of legislative authority may depend . . . upon opin- 
ions of judges as to the wisdom or want of wisdom in the 
enactment of laws under powers clearly conferred upon the 
legislature.” What the Court decides today is that it is 
unwise governmental policy to regulate the length of 
trains. I am therefore constrained to note my dissent. 

For more than a quarter of a century, railroads and their 
employees have engaged in controversies over the relative 
virtues and dangers of long trains. Railroads have argued 
that they could carry goods and passengers cheaper in 
long trains than in short trains. They have also argued 
that while the danger of personal injury to their em- 
ployees might in some respects be greater on account of 
the operation of long trains, this danger was more than 
offset by an increased number of accidents from other 
causes brought about by the operation of a much larger 
number of short trains. These arguments have been, and 
are now, vigorously denied. While there are others, the 
chief causes assigned for the belief that long trains unnec- 
essarily jeopardize the lives and limbs of railroad em- 
ployees relate to “slack action.” Cars coupled together 
retain a certain free play of movement, ranging between 
114, inches and 1 foot, and this is called “slack action.” 
Train brakes do not ordinarily apply or release simul- 
taneously on all cars. This frequently resuits in a severe 
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shock or jar to cars, particularly those in the rear of a 
train. It has always been the position of the employees 
that the dangers from “slack action” correspond to and 
are proportionate with the length of the train. The argu- 
ment that “slack movements” are more dangerous in long 
trains than in short trains seems never to have been denied. 
The railroads have answered it by what is in effect a plea 
of confession and avoidance. They say that the added 
cost of running short trains places an unconstitutional 
burden on interstate commerce. Their second answer is 
that the operation of short trains requires the use of more 
separate train units; that a certain number of accidents 
resulting in injury are inherent in the operation of 
each unit, injuries which may be inflicted either on em- 
ployees or on the public; consequently, they have asserted 
that it is not in the public interest to prohibit the opera- 
tion of long trains. 

In 1912, the year Arizona became a state, its legislature 
adopted and referred to the people several safety meas- 
ures concerning the operation of railroads. One of these 
required railroads to install electric headlights, a power 
which the state had under this Court’s opinion in Atlantic 
Coast Line R. Co. v. Georgia, 234 U. S. 280. Another 
Arizona safety statute submitted at the same time re- 
quired certain tests and service before a person could act 
as an engineer or train conductor, and thereby exercised 
a state power similar to that which this Court upheld in 
Nashville, C. & St. L. R. Co. v. Alabama, 128 U. 8S. 96. 
The third safety statute which the Arizona legislature 
submitted to the electorate, and which was adopted by 
it, is the train limitation statute now under consideration. 
By its enactment the legislature and the people adopted 
the viewpoint that long trains were more dangerous than 
short trains, and limited the operation of train units to 
14 cars for passenger and 70 cars for freight. This same 
question was considered in other states, and some of them, 
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over the vigorous protests of railroads, adopted laws 
similar to the Arizona statute.’ 

This controversy between the railroads and their em- 
ployees, which was nation-wide, was carried to Congress. 
Extensive hearings took place. The employees’ position 
was urged by members of the various Brotherhoods. The 
railroads’ viewpoint was presented through representa- 
tives of their National Association. In 1937, the Senate 
Interstate Commerce Committee after its own exhaustive 
hearings unanimously recommended that trains be lim- 
ited to 70 cars as a safety measure.” The Committee in 
its Report reviewed the evidence and specifically referred 
to the large and increasing number of injuries and deaths 
suffered by railroad employees; it concluded that the ad- 
mitted danger from slack movement was greatly intensified 
by the operation of long trains; that short trains reduce 
this danger; that the added cost of short trains to the 
railroad was no justification for jeopardizing the safety of 
railroad employees; and that the legislation would pro- 
vide a greater degree of safety for persons and property, 
increase protection for railway employees and the public, 
and improve transportation services for shippers and con- 
sumers. The Senate passed the bill* but the House 
Committee failed to report it out. 

During the hearings on that measure, frequent refer- 
ences were made to the Arizona statute. It is significant, 
however, that American railroads never once asked Con- 
gress to exercise its unquestioned power to enact uniform 
legislation on that subject, and thereby invalidate the 


1A résumé of these laws and their reception by the courts is set 
out in the opinion of the Supreme Court of Arizona in this case, 61 
Ariz. 66, 145 P. 2d 530, 

* Senate Report No. 416, 75th Cong., Ist Sess. 

$81 Cong. Rec. 7596. The record does not show any dissenting 
votes cast against the bill. The debate on the measure appears at 
pp. 7564-7595. 
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Arizona law. That which for some unexplained reason 
they did not ask Congress to do when it had the very sub- 
ject of train length limitations under consideration, they 
shortly thereafter asked an Arizona state court to do. 

In the state court a rather extraordinary “trial” took 
place. Charged with violating the law, the railroad ad- 
mitted the charge. It alleged that the law was uncon- 
stitutional, however, and sought a trial of facts on that 
issue. The essence of its charge of unconstitutionality 
rested on one of these two grounds: (1) the legislature 
and people of Arizona erred in 1912 in determining that 
the running of long trains was dangerous; or (2) railroad 
conditions had so improved since 1912 that previous dan- 
gers did not exist to the same extent, and that the statute 
should be stricken down either because it cast an undue 
burden on interstate commerce by reason of the added 
cost, or because the changed conditions had rendered the 
Act “arbitrary and unreasonable.” Thus, the issue which 
the court “tried” was not whether the railroad was guilty 
of violating the law, but whether the law was unconstitu- 
tional either because the legislature had been guilty of 
misjudging the facts concerning the degree of the danger 
of long trains, or because the 1912 conditions of danger 
no longer existed. 

Before the state trial court finally determined that the 
dangers found by the legislature in 1912 no longer existed, 
it heard evidence over a period of 51% months which ap- 
pears in about 3,000 pages of the printed record before us. 
It then adopted findings of fact submitted to it by the 
railroad, which cover 148 printed pages, and conclusions 
of law which cover 5 pages. We can best understand the 
nature of this “trial” by analogizing the same procedure 
to a defendant charged with violating a state or national 
safety appliance act, where the defendant comes into 
court and admits violation of the act. In such cases, the 
ordinary procedure would be for the court to pass upon 
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the constitutionality of the act, and either discharge or 
convict the defendants. The procedure here, however, 
would justify quite a different trial method. Under it, a 
defendant is permitted to offer voluminous evidence to 
show that a legislative body has erroneously resolved 
disputed facts in finding a danger great enough to justify 
the passage of the law. This new pattern of trial pro- 
cedure makes it necessary for a judge to hear all the evi- 
dence offered as to why a legislature passed a law and to 
make findings of fact as to the validity of those reasons. 
If under today’s ruling a court does make findings, as to 
a danger contrary to the findings of the legislature, and 
the evidence heard “lends support” to those findings, a 
court can then invalidate the law. In this respect, the 
Arizona County Court acted, and this Court today is act- 
ing, as a “super-legislature.” * 


+The Court today invalidates the Arizona law in accordance with 
the identical “super-legislature” method (so designated by Justices 
Brandeis and Holmes) used by the majority to invalidate a Nebraska 
statute regulating the weights of loaves of bread. Burns Baking Co. 
v. Bryan, 264 U.S. 504, 534. For here, as there, this Court has 
overruled a state legislature’s finding that an evil existed, and that the 
state law would not impose an unconstitutional “burden” upon those 
regulated. The dissent in the Burns case said: 

“To decide, as a fact, that the prohibition of excess weights ‘is not 
necessary for the protection of the purchasers against imposition and 
fraud by short weights’; that it ‘is not calculated to effectuate that 
purpose’; and that it ‘subjects bakers and sellers of bread’ to heavy 
burdens, is, in my opinion, an exercise of the powers of a super-legis- 
lature—not the performance of the constitutional function of judicial 
review.” 

That decision rested on the Due Process Clause while today’s de- 
cision rests on the Commerce Clause. But that difference does not 
make inapplicable here the principles invoked by the dissenters in 
the Burns case. 

The use of the “super-legislature” technique has been repeated to 
strike down other statutes. See e. g., Chicago, M. & St. P. R. Co. v. 
Wisconsin, 238 U.S. 491, 499; Weaver v. Palmer Bros. Co., 270 U.S. 
402, dissent at 415. See also dissents in Schlesinger v. Wisconsin, 270 
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Even if this method of invalidating legislative acts is a 
correct one, I still think that the “findings” of the state 
court do not authorize today’s decision. That court did 
not find that there is no unusual danger from slack move- 
ments in long trains. It did decide on disputed evidence 
that the long train “slack movement” dangers were more 
than offset by prospective dangers as a result of running 
a larger number of short trains, since many people might 
be hurt at grade crossings. There was undoubtedly some 
evidence before the state court from which it could have 
reached such a conclusion. There was undoubtedly as 
much evidence before it which would have justified a 
different conclusion. 

Under those circumstances, the determination of 
whether it is in the interest of society for the length of 
trains to be governmentally regulated is a matter of pub- 
lic policy. Someone must fix that policy—either the Con- 
gress, or the state, or the courts. <A century and a half of 
constitutional history and government admonishes this 
Court to leave that choice to the elected legislative repre- 
sentatives of the people themselves, where it properly 
belongs both on democratic principles and the require- 
ments of efficient government. 

I think that legislatures, to the exclusion of courts, have 
the constitutional power to enact laws limiting train 
lengths, for the purpose of reducing injuries brought about 
by “slack movements.” Their power is not less because 
a requirement of short trains might increase grade cross- 
ing accidents. This latter fact raises an entirely different 


U.S. 230, 241, 242; New State Ice Co. v. Liebmann, 285 U. S. 262, 
284-285. For a case in which this Court declined to review the 
“economics or the facts” behind a legislative enactment, see Central 
Lumber Co. v. South Dakota, 226 U.S. 157, 161; ef. Standard Oil Co. 
v. Marysville, 279 U. S. 582, 586. See also Powell v. Pennsylvania, 
127 U. S. 678, 686; dissenting opinion, Polk Co. v. Glover, 305 U. S. 
5, 10-19. . 
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element of danger which is itself subject to legislative 
regulation. For legislatures may, if necessary, require 
railroads to take appropriate steps to reduce the likelihood 
of injuries at grade crossings. Denver & R. G. R. Co. v. 
Denver, 250 U.S. 241. And the fact that grade-crossing 
improvements may be expensive is no sufficient reason to 
say that an unconstitutional “burden” is put upon a rail- 
road even though it be an interstate road. Erie R. Co. v. 
Public Utility Commissioners, 254 U. S. 394, 408-411. 

The Supreme Court of Arizona did not discuss the 
County Court’s so-called findings of fact. It properly 
designated the Arizona statute as a safety measure, and 
finding that it bore a reasonable relation to its purpose 
declined to review the judgment of the legislature as to 
the necessity for the passage of the act. In so doing it 
was well fortified by a long line of decisions of this Court. 
Today's decision marks an abrupt departure from that 
line of cases. 

There have been many sharp divisions of this Court 
concerning its authority, in the absence of congressional 
enactment, to invalidate state laws as violating the Com- 
merce Clause. See e. g., Adams Manufacturing Co. v. 
Storen, 304 U.S. 307; Gwin, White & Prince v. Henneford, 
305 U. 8. 484; McCarroll v. Dixie Greyhound Lines, 309 
U. 8S. 176. That discussion need not be renewed here, 
because even the broadest exponents of judicial power in 
this field have not heretofore expressed doubt as to a 
state’s power, absent a paramount congressional declara- 
tion, to regulate interstate trains in the interest of safety. 
For as early as 1913, this Court, speaking through Mr. 
Justice Hughes, later Chief Justice, referred to “the set- 
tled principle that, in the absence of legislation by Con- 
gress, the states are not denied the exercise of their power 
to secure safety in the physical operation of railroad 
trains within their territory, even though such trains are 
used in interstate commerce. That has been the law 
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since the beginning of railroad transportation.” Atlantic 
Coast Line R. Co. v. Georgia, 234 U.S. 280, 291. Until 
today, the oft-repeated principles of that case have never 
been repudiated in whole or in part. 

But, it is said today, the principle there announced does 
not apply because if one state applies a regulation of its 
own to interstate trains, “uniformity” in regulation or 
rather non-regulation, is destroyed. Justice Hughes 
speaking for the Court in the Atlantic Coast Line case 
made short shrift of that same argument. He there re- 
ferred to the contention that “if state requirements con- 
flict, it will be necessary to carry additional apparatus and 
to make various adjustments at state lines which would de- 
lay and inconvenience interstate traffic.” In answer to 
this argument he reiterated a former declaration of this 
Court in New York, N. H. & H. R. Co. v. New York, 165 
U. S. 628, on this subject, and added that “If there is a 
conflict in such local regulations, by which interstate com- 
merce may be inconvenienced—if there appears to be need 
of standardization of safety appliances and of providing 
rules of operation which will govern the entire interstate 
road irrespective of state boundaries—there is a simple 
remedy; and it cannot be assumed that it will not be readily 
applied if there be real occasion for it. That remedy does 
not rest in a denial to the state, in the absence of con- 
flicting federal action, of its power to protect life and 
property within its borders, but it does lie in the exercise 
of the paramount authority of Congress in its control of 
interstate commerce to establish such regulations as in its 
judgment may be deemed appropriate and sufficient. 
Congress, when it pleases, may give the rule and make the 
standard to be observed on the interstate highway.” 
p. 292. 

That same statement has in substance been made in 
many other decisions of this Court, a number of which 
are cited in the Atlantic Coast Line case, and all of them 


664818 44) a4 
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are today swept into the discard. In no one of all these 
previous cases was it more appropriate than here to call 
attention to the fact that Congress could when it pleased 
establish a uniform rule as to the length of trains. Con- 
gress knew about the Arizona law. It is common knowl- 
edge that the Interstate Commerce Committees of the 
House and the Senate keep in close and intimate touch 
with the affairs of railroads and other national means of 
transportation. Every year brings forth new legislation 
which goes through those Committees, much of it relating 
tosafety. The attention of the members of Congress and 
of the Senate have been focused on the particular prob- 
lem of the length of railroad trains. We cannot assume 
that they were ignorant of the commonly known fact that 
a long train might be more dangerous in some territories 
and on some particular types of railroad. The history of 
congressional consideration of this problem leaves little 
if any room to doubt that the choice of Congress to leave 
the state free in this field was a deliberate choice, which 
was taken with a full knowledge of the complexities of 
the problems and the probable need for diverse regula- 
tions in different localities. I am therefore compelled to 
reach the conclusion that today’s decision is the result 
of the belief of a majority of this Court that both the leg- 
islature of Arizona and the Congress made wrong policy 
decisions in permitting a law to stand which limits the 
length of railroad trains. I should at least give the Ari- 
zona statute the benefit of the same rule which this Court 
said should be applied in connection with state legislation 
under attack for violating the Fourteenth Amendment, 
that is, that legislative bodies have “a wide range of leg- 
islative discretion; . . . and their conclusions respecting 
the wisdom of their legislative acts are not reviewable by 
the courts.” Arizona Employers’ Liability Cases, 250 
U.S. 400, 419. 
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When we finally get down to the gist of what the Court 
today actually decides, it is this: Even though more rail- 
road employees will be injured by “slack action” move- 
ments on long trains than on short trains, there must be 
no regulation of this danger in the absence of “uniform 
regulations.” That means that no one can legislate 
against this danger except the Congress; and even though 
the Congress is perfectly content to leave the matter to 
the different state legislatures, this Court, on the ground 
of “lack of uniformity,” will require it to make an express 
avowal of that fact before it will permit a state to guard 
against that admitted danger. 

Weare not left in doubt as to why, as against the poten- 
tial peril of injuries to employees, the Court tips the scales 
on the side of “uniformity.” For the evil it finds in a 
lack of uniformity is that it (1) delays interstate com- 
merce, (2) increases its cost and (3) impairs its efficiency. 
All three of these boil down to the same thing, and that 
is that running shorter trains would increase the cost of 
railroad operations. The “burden” on commerce reduces 
itself to mere cost because there was no finding, and no 
evidence to support a finding, that by the expenditure of 
sufficient sums of money, the railroads could not enable 
themselves to carry goods and passengers just as quickly 
and efficiently with short trains as with long trains. Thus 
the conclusion that a requirement for long trains will “bur- 
den interstate commerce” is a mere euphemism for the 
statement that a requirement for long trains will increase 
the cost of railroad operations. 

In the report of the Senate Committee, supra, attention 
was called to the fact that in 1935, 6,351 railroad employees 
were injured while on duty, with a resulting loss of more 
than 200,000 working days, and that injuries to trainmen 
and enginemen increased more than 29% in 1936.° Never- 


5 These figures appear to be considerably less than those later re- 
ported. See Tiller v. Atlantic Coast Line R. Co., 318 U. 8. 54, 59, 
note 4. 
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theless, the Court’s action in requiring that money costs 
outweigh human values is sought to be buttressed by a 
reference to the express policy of Congress to promote an 
“economical national railroad system.” I cannot believe 
that if Congress had defined what it meant by “economi- 
cal,” it would have required money to be saved at the 
expense of the personal safety of railway employees. Its 
whole history for the past 25 years belies such an inter- 
pretation of its language. Judicial opinions rather than 
legislative enactments have tended to emphasize costs. 
See Tiller v. Atlantic Coast Line R. Co., supra, 58-60. A 
different congressional attitude has been shown by the pas- 
sage of numerous safety appliance provisions, a federal 
employees’ compensation act, abolition of the judicially 
created doctrine of assumption of risk and contributory 
negligence, and various other types of legislation. Un- 
fortunately, the record shows, as pointed out in the Tiller 
case, that the courts have by narrow and restricted inter- 
pretation too frequently reduced the full scope of 
protection which Congress intended to provide. 

This record in its entirety leaves me with no doubt what- 
ever that many employees have been seriously injured 
and killed in the past, and that many more are likely to 
be so in the future, because of “slack movement” in trains. 
Everyday knowledge as well as direct evidence presented 
at the various hearings, substantiates the report of the 
Senate Committee that the danger from slack movement 
is greater in long trains than in short trains. It may be 
that offsetting dangers are possible in the operation of 
short trains. The balancing of these probabilities, how- 
ever, is not in my judgment a matter for judicial determi- 
nation, but one which calls for legislative consideration. 
Representatives elected by the people to make their laws, 
rather than judges appointed to interpret those laws, can 
best determine the policies which govern the people. 
That at least is the basic principle on which our demo- 
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cratic society rests. I would affirm the judgment of the 
Supreme Court of Arizona. 


Mr. Justice Douc.as, dissenting. 


I have expressed my doubts whether the courts should 
intervene in situations like the present and strike down 
state legislation on the grounds that it burdens interstate 
commerce. JcCarroll vy. Dixie Greyhound Lines, 309 
U. S. 176, 183-189. My view has been that the courts 
should intervene only where the state legislation dis- 
criminated against interstate commerce or was out of har- 
mony with laws which Congress had enacted. p. 184. 
It seems to me particularly appropriate that that course 
be followed here. For Congress has given the Interstate 
Commerce Commission broad powers of regulation over 
interstate carriers. The Commission is the national 
agency which has been entrusted with the task of promot- 
ing a safe, adequate, efficient, and economical transpor- 
tation service. It is the expert on this subject. It is in 
a position to police the field. And if its powers prove 
inadequate for the task, Congress, which has paramount 
authority in this field, can implement them. 

But the Court has not taken that view. As a result 
the question presented is whether the total effect of Ari- 
zona’s train-limit as a safety measure is so slight as not 
to outweigh the national interest in keeping interstate 
commerce free from interferences which seriously impede 
or burden it. The voluminous evidence has been reviewed 
in the opinion of the Court and in the dissenting opinion 
of Mr. Justice Buack. If I sat asa member of the Inter- 
state Commerce Commission or of a legislative committee 
to decide whether Arizona’s train-limit law should be su- 
perseded by a federal regulation, the question would not 
be free from doubt for me. If we had before us the ruling 
of the Interstate‘Commerce Commission (Jn the Matter 
of Service Order No. 85, 256 I. C. C. 523, 534) that Ari- 
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zona’s train-limit law infringes “the national interest in 
maintaining the free flow of commerce under the present 
emergency war conditions,” I would accept its expert ap- 
praisal of the facts, assuming it had the authority to act. 
But that order is not before us. And the present case 
deals with a period of time which antedates the war emer- 
gency. Moreover, we are dealing here with state legisla- 
tion in the field of safety where the propriety of local 
regulation has long been recognized. See Atlantic Coast 
Line R. Co. v. Georgia, 234 U. 8. 280, 291, and cases col- 
lected in California v. Thompson, 313 U. 8. 109, 113-114. 
Whether the question arises under the Commerce Clause 
or the Fourteenth Amendment, I think the legislation is 
entitled to a presumption of validity. If a State passed 
a law prohibiting the hauling of more than one freight car 
at a time, we would have a situation comparable in effect 
to a state law requiring all railroads within its borders to 
operate on narrow gauge tracks. The question is one 
of degree and calls for a close appraisal of the facts... Iam 
not persuaded that the evidence adduced by the railroads 
overcomes the presumption of validity to which this train- 
limit law is entitled. For the reasons stated by Mr. Jus- 
TICE Buack, Arizona’s train-limit law should stand as an 
allowable regulation enacted to protect the lives and limbs 
of the men who operate the trains. 


*See Biklé, Judicial Determination of Questions of Fact Affecting 
The Constitutional Validity of Legislative Action, 38 Harv. L. Rev. 6. 
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. It is a violation of the Sherman Antitrust Act for labor unions and 


their members, though furthering their own interests as wage 
earners, to combine with employers and with marufacturers of 
goods to restrain competition in, and to monopolize the marketing 
of, such goods in interstate commerce. Pp. 798, 810. 


. Congress did not intend by the Clayton Act or the Norris- 


LaGuardia Act that labor unions could, consistently with the 
Sherman Act, aid non-labor groups to create business monopolies 
and to control the marketing of goods and services. P. SOS. 


. In § 6 of the Clayton Act, which provides that the Sherman Act is 


not to be so construed as to forbid the “existence and operation 
of labor, agricultural, or horticultural organizations instituted for 
the purpose of mutual help,” “the purpose of mutual help” can not 
be deemed to extend to activities for the purpose of “employer 
help” in controlling markets and prices. P. 808. 


. Whether particular labor union activities violate the Sherman Act 


may depend upon whether the union acts alone or in combination 
with business groups. P. 810. 


. It was the purpose of Congress in the antitrust legislation to outlaw 


business monopolies; and a business monopoly is no less such 
because a union participates. P. 811. 


. The injunction against the union and its agents in this case must 


be limited so as to enjoin only those prohibited activities which 
were engaged in in combination with a non-labor group. P. 812. 


145 F. 2d 215, reversed. 


CERTIORARI, 323 U. S. 707, to review a judgment which 


reversed a judgment for the plaintiffs, 51 F. Supp. 36, in 
a civil suit to enjoin alleged violations of the Sherman 
Act and ordered dismissal of the suit. 
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Mr. Justice Buack delivered the opinion of the Court. 


The question presented is whether it is a violation of the 
Sherman Anti-trust Act * for labor unions and their mem- 
bers, prompted by a desire to get and hold jobs for them- 
selves at good wages and under high working standards, 
to combine with employers and with manufacturers of 
goods to restrain competition in, and to monopolize the 
marketing of, such goods. 

Upon the complaint of petitioners and after a lengthy 
hearing the District Court held that such a combination 
did violate the Sherman Act, entered a declaratory judg- 
ment to that effect, and entered an injunction restraining 
respondents from engaging in a wide range of specified 
activities. 41 F. Supp. 727, 51 F. Supp. 36. The Circuit 
Court of Appeals reversed the decision and dismissed the 
cause, holding that combinations of unions and business 
men which restrained trade and tended to monopoly were 
not in violation of the Act where the bona fide purpose 
of the unions was to raise wages, provide better working 
conditions, and bring about better conditions of employ- 
ment for their members. 145 F. 2d 215. The Ninth Cir- 
cuit Court of Appeals having reached a contrary conclu- 
sion in a similar case, 144 F. 2d 546, we granted certiorari 
in both cases. 

The facts were sufficiently set out in the opinions below 
and need not be detailed again. The following summary 
will suffice for our purposes. 

Petitioners are manufacturers of electrical equipment. 
Their places of manufacture are outside of New York City, 
and most of thém are outside of New York State as well. 
They have brought this action because of their desire to 
sell their products in New York City, a market area that 
has been closed to them through the activities of 
respondents and others. 


+26 Stat. 209; 50 Stat. 693. 
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Respondents are a labor union, its officials and its mem- 
bers. The union, Local No. 3 of the International 
Brotherhood of Electrical Workers, has jurisdiction only 
over the metropolitan area of New York City. It is there- 
fore impossible for the union to enter into a collective bar- 
gaining agreement with petitioners. Some of petitioners 
do have collective bargaining agreements with other 
unions, and in some cases even with other locals of the 
I. B. E. W. 

Some of the members of respondent union work for 
manufacturers who produce electrical equipment similar 
to that made by petitioners; other members of respondent 
union are employed by contractors and work on the 
installation of electrical equipment, rather than in its 
production. 

The union’s consistent aim for many years has been to 
expand its membership, to obtain shorter hours and in- 
creased wages, and to enlarge employment opportunities 
for its members. To achieve this latter goal—that is, 
to make more work for its own members—the union 
realized that local manufacturers, employers of the local 
members, must have the widest possible outlets for their 
product. The union therefore waged aggressive cam- 
paigns to obtain closed-shop agreements with all local elec- 
trical equipment manufacturers and contractors. Using 
conventional labor union methods, such as strikes and boy- 
cotts, it gradually obtained more and more closed-shop 
agreements in the New York City area. Under these 
agreements, contractors were obligated to purchase equip- 
ment from none but local manufacturers who also had 
closed-shop agreements with Local No. 3; manufacturers 
obligated themselves to confine their New York City sales 
to contractors employing the Local’s members. In the 
course of time, this type of individual employer-employee 
agreement expanded into industry-wide understandings, 
looking not merely to terms and conditions of employ- 
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ment but also to price and market control. Agencies were 
set up composed of representatives of all three groups to 
boycott recalcitrant local contractors and manufacturers 
and to bar from the area equipment manufactured outside 
its boundaries. The combination among the three groups, 
union, contractors, and manufacturers, became highly 
successful from the standpoint of all of them. The busi- 
ness of New York City manufacturers had a phenomenal 
growth, thereby multiplying the jobs available for the 
Local’s members. Wages went up, hours were shortened, 
and the New York electrical equipment prices soared, to 
the decided financial profit of local contractors and manu- 
facturers. The success is illustrated by the fact that some 
New York manufacturers sold their goods in the protected 
city market at one price and sold identical goods outside 
of New York at a far lower price. All of this took place, 
as the Circuit Court of Appeals declared, “through the 
stifling of competition,” and because the three groups, in 
combination as “co-partners,” achieved “a complete 
monopoly which they used to boycott the equipment man- 
ufactured by the plaintiffs.” Interstate sale of various 
types of electrical equipment has, by this powerful 
combination, been wholly suppressed. 

Quite obviously, this combination of business men has 
violated both §$ 1 and 2 of the Sherman Act,* unless 
its conduct is immunized by the participation of the union. 
For it intended to and did restrain trade in and monopo- 





2 Sections 1 and 2 provide in part as follows: 

“Sec. 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby declared to be 
illegal . . . 

“Sec. 2. Every person who shall monopolize, or attempt to monopo- 
lize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a mis- 
demeanor . . .” 
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lize the supply of electrical equipment in the New York 
City area to the exclusion of equipment manufactured in 
and shipped from other states, and did also control its price 
and discriminate between its would-be customers. Apex 
Hosiery Co. v. Leader, 310 U.S. 469, 512-513. Our prob- 
lem in this case is therefore a very narrow one—do labor 
unions violate the Sherman Act when, in order to further 
their own interests as wage earners, they aid and abet 
business men to do the precise things which that Act 
prohibits? 

The Sherman Act as originally passed contained no 
language expressly exempting any labor union activities. 
Sharp controversy soon arose as to whether the Act ap- 
plied to unions. One viewpoint was that the only evil at 
which Congress had aimed was high consumer prices 
achieved through combinations looking to control of mar- 
kets by powerful groups; that those who would have a 
great incentive for such combinations would be the busi- 
ness men who would be the direct beneficiaries of them; 
therefore, the argument proceeded, Congress drafted its 
law to apply only to business combinations, particularly 
the large trusts, and not to labor unions or any of their 
activities as such. Involved in this viewpoint were the 
following contentions: that the Sherman Act is a law to 
regulate trade, not labor, a law to prescribe the rules gov- 
erning barter and sale, and not the personal relations of 
employers and employees; that good wages and working 
conditions helped and did not hinder trade, even though 
increased labor costs might be reflected in the cost of prod- 
ucts; that labor was not a commodity; that laborers had 
an inherent right to accept or terminate employment at 
their own will, either separately or in concert; that to en- 
force their claims for better wages and working conditions, 
they had a right to refuse to buy goods from their em- 
ployer or anybody‘else; that what they could do to aid 
their cause, they had a right to persuade others to do; 
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and that the Anti-trust laws designed to regulate trading 
were unsuitable to regulate employer-employee relations 
and controversies. The claim was that the history of the 
legislation supported this line of argument.® 

The contrary viewpoint was that the Act covered all 
classes of people and all types of combinations, including 
unions, if their activities even physically interrupted the 
free flow of trade or tended to create business monopolies, 
and that a combination of laborers to obtain a raise in 
wages was itself a prohibited monopoly. Federal courts 
adopted the latter view and soon applied the law to unions 
in a number of cases. Injunctions were used to enforce 
the Act against unions. At the same time, employers in- 
voked injunctions to restrain labor union activities even 
where no violation of the Sherman Act was charged. 

Vigorous protests arose from employee groups. The 
unions urged congressional relief from what they consid- 
ered to be two separate, but partially overlapping evils— 
application of the Sherman Act to unions, and issuance 
of injunctions against strikes, boycotts and other labor 
union weapons. Numerous bills to curb injunctions were 


* For a comprehensive discussion of the history of the Sherman Act, 
see 51 Cong. Rec. 13661-13668, 63rd Cong., 2nd Sess. And see ibid., 
13969-13971, 14013-14016, 14020-14023. See also Berman, Labor 
and The Sherman Act (1930), pp. 1-98; Mason, Organized Labor 
and The Law, Chapters 7 & 8; Gompers, “The Sherman Law. Amend 
It or End It,” American Federationist, Vol. 17, No. 3, March, 1910, 
pp. 197, 202.. For prior discussions in this Court of the dominant 
concern of Congress to protect consumers from business combinations, 
see United States v. Trans-Missouri Freight Assn., 166 U. S. 290; 
Standard Oil Co. v.-United States, 221 U.S. 1; Apex Hosiery Co. v. 
Leader, 310 U. S. 469; United States v. Underwriters’ Assn., 322 
U.S. 533. 

+See note 3, supra. See also 51 Cong. Rec. 9068-9077; 9081-9091; 
United States v. Amalgamated Council, 54 F. 994 (1893); Waterhouse 
v. Comer, 55 F. 149 (1893); United States v. Debs, 64 F. 724 (1894); 
Loewe v. Lawlor, 208 U.S. 274, 235 U.S. 522. And see Appendix to 
Berman, op. cit., supra. 
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offered. Other proposed legislation was intended to take 
labor unions wholly outside any possible application of the 
Sherman Act. All of this is a part of the well known 
history of the era between 1890 and 1914.° 

To amend, supplement and strengthen the Sherman Act 
against monopolistic business practices, and in response to 
the complaints of the unions against injunctions and ap- 
plication of the Act to them, Congress in 1914 passed the 
Clayton Act.®° Elimination of those “trade practices” 
which injuriously affected competition was its first objec- 
tive.’ Each section of the measure prohibiting such trade 
practices contained language peculiarly appropriate to 
commercial transactions as distinguished from labor union 
activities, but there is no record indication in anything 
that was said or done in its passage which indicates that 
those engaged in business could escape its or the Sherman 
Act’s prohibitions by obtaining the help of labor unions or 
others. That this bill was intended to make it all the 
more certain that competition should be the rule in all 
commercial transactions is clear from its language and 
history. 

In its treatment of labor unions and their activities the 
Clayton Act pointed in an opposite direction. Congress 
in that Act responded to the prolonged complaints *® 
concerning application of the Sherman law to labor groups 
by adopting § 6; ° for this purpose, and also drastically to 


5 See authorities cited in footnotes 3 and 4, supra. And see Frank- 
furter and Greene, The Labor Injunction (1930); Berman, op. cit. 
supra, pp. 99-117. 

6 38 Stat. 730. 

7 Senate Report No. 698, 63rd Cong., 2nd Sess. 

8 Ibid., 10-12. 

®Section 6 reads as follows: “That the labor of a human being is 
not 2 commodity or article of commerce. Nothing contained in the 
antitrust laws shall be construed to forbid the existence and operation 
of labor, agricultural, or horticultural organizations, instituted for 
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restrict the general power of federal courts to issue labor 
injunctions, § 207° was adopted. Section 6 declared that 
labor was neither a commodity nor an article of commerce, 
and that the Sherman Act should not be “construed to 
forbid the existence and operation of labor, agricultural, 
or horticultural organizations, instituted for the purposes 
of mutual help...” Section 20 limited the power of 
courts to issue injunctions in a case “involving or growing 
out of a labor dispute over terms or conditions of employ- 
ment ” It declared that no restraining order or in- 
junction should prohibit certain specified acts, and further 
declared that no one of these specified acts should be “held 
to be violations of any law of the United States.” This 
Act was broadly proclaimed by many as labor’s “Magna 
Carta,” wholly exempting labor from any possible inclu- 


the purposes of mutual help, and not having capital stock or conducted 
for profit, or to forbid or restrain individual members of such organ- 
izations from lawfully carrying out the legitimate objects thereof; 
nor shall such organizations, or the members thereof, be held or 
construed to be illegal combinations or conspiracies in restraint of 
trade, under the antitrust laws.” 

10 Section 20 reads in part as follows: “And no such restraining 
order or injunction shall prohibit any person or persons, whether 
singly or in concert, from terminating any relation of employment, 
or from ceasing to perform any work or labor, or from recommending, 
advising, or persuading others by peaceful means so to do; or from 
attending at any place where any such person or persons may law- 
fully be, for the purpose of peacefully obtaining or communicating 
information, or from peacefully persuading any person to work or 
to abstain from working; or from ceasing to patronize or to employ 
any party to such dispute, or from recommending, advising, or per- 
suading others by peaceful and lawful means so to do; or from paying 
or giving to, or withholding from, any person engaged in such dispute, 
any strike benefits or other moneys or things of value; or from 
peaceably assembling.in a lawful manner, and for lawful purposes; 
or from doing any act or thing which might lawfully be done in the 
absence of such dispute by any party thereto; nor shall any of the 
acts specified in this paragraph be considered or held to be violations 
of any law of the United States.” 
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sion in the Anti-trust legislation; others, however, 
strongly denied this. 

This Court later declined to interpret the Clayton Act as 
manifesting a congressional purpose wholly to exempt 
labor unions from the Sherman Act. Duplex Co. v. 
Deering, 254 U.S. 443; Bedford Cut Stone Co. v. Journey- 
men Stone Cutters’ Assn., 274 U. S. 37. In those cases 
labor unions had engaged in a secondary boycott; they had 
boycotted dealers, by whom the union members were not 
employed, because those dealers insisted on selling goods 
produced by the employers with whom the unions had 
an existing controversy over terms and conditions of 
employment. This Court held that the Clayton Act ex- 
empted labor union activities only insofar as those activ- 
ities were directed against the employees’ immediate 
employers and that controversies over the sale of goods 
by other dealers did not constitute “labor disputes” within 
the meaning of the Clayton Act. 

Again the unions went to Congress. They protested 
against this Court’s interpretation, repeating the argu- 
ments they had made against application of the Sherman 
Act to them. Congress adopted their viewpoint, at least 
in large part, and in order to escape the effect of the 
Duplex and Bedford decisions,’ passed the Norris- 
LaGuardia Act, 47 Stat. 70. That Act greatly broadened 
the meaning this Court had attributed to the words “labor 
dispute,” further restricted the use of injunctions in such 
a dispute, and emphasized the public importance under 
modern economic conditions of protecting the rights of 
employees to organize into unions and to engage in “con- 
certed activities for the purpose of collective bargaining 
or other mutual aid and protection.” This congressional 
purpose found further expression in the Wagner Act, 49 
Stat. 449. 

1 Milk Wagon Drivers’ Union v. Lake Valley Farm Products, 311 
U.S.91; New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552. 
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We said in Apex Hosiery Co. v. Leader, supra, 488, that 
labor unions are still subject to the Sherman Act to “some 
extent not defined.” The opinion in that case, however, 
went on to explain that the Sherman Act “was enacted 
in the era of ‘trusts’ and of ‘combinations’ of businesses 
and of capital organized and directed to control of the 
market by suppression of competition in the marketing 
of goods and services, the monopolistic tendency of which 
had become a matter of public concern”; that its purpose 
was to protect consumers from monopoly prices, and not 
to serve as a comprehensive code to regulate and police 
all kinds and types of interruptions and obstructions to 
the flow of trade. This was a recognition of the fact that 
Congress had accepted the arguments made continuously 
since 1890 by groups opposing application of the Sherman 
Act to unions. It was an interpretation commanded by 
a fair consideration of the full history of Anti-trust and 
labor legislation. 

United States v. Hutcheson, 312 U.S. 219, declared that 
the Sherman, Clayton and Norris-LaGuardia Acts must 
be jointly considered in arriving at a conclusion as to 
whether labor union activities run counter to the Anti- 
trust legislation. Conduct which they permit is not to 
be declared a violation of federal law. That decision held 
that the doctrine of the Duplex and Bedford cases was 
inconsistent with the congressional policy set out in the 
three “interlacing statutes.” 

The result of all this is that we have two declared con- 
gressional policies which it is our responsibility to try to 
reconcile. The one seeks to preserve a competitive busi- 
ness economy; the other to preserve the rights of labor 
to organize to better its conditions through the agency of 
collective bargaining. We must determine here how far 
Congress intended activities under one of these policies to 
neutralize the results envisioned by the other. 
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Aside from the fact that the labor union here acted in 
combination with the contractors and manufacturers, the 
means it adopted to contribute to the combination’s pur- 
pose fall squarely within the “specified acts” declared by 
§ 20 not to be violations of federal law.’ For the union’s 
contribution to the trade boycott was accomplished 
through threats that unless their employers bought their 
goods from local manufacturers the union laborers would 
terminate the “relation of employment” with them and 
cease to perform “work or labor” for them; and through 
their “recommending, advising, or persuading others by 
peaceful and lawful means” not to “patronize” sellers of 
the boycotted electrical equipment. Consequently, under 
our holdings in the Hutcheson case and other cases which 
followed it,’* had there been no union-contractor-manu- 
facturer combination the union’s actions here, coming as 
they did within the exemptions of the Clayton and Norris- 
LaGuardia Acts, would not have been violations of the 
Sherman Act. We pass to the question of whether unions 
can with impunity aid and abet business men who are 
violating the Act. 

On two occasions this Court has held that the Sherman 
Act was violated by a combination of labor unions and 
business men to restrain trade. In neither of them was 


121t has been argued that no labor disputes existed. The argu- 
ment is untenable. We do not have here, as we did in Columbia 
River Packers Assn. v. Hinton, 315 U. 8. 148, a dispute between 
groups of business men revolving solely around the price at which 
one group would sell commodities to another group. On the con- 
trary, Local No. 3 is a labor union and its spur to action related to 
wages and working conditions. 

13 United States v. Building Trades Council, 313 U.S. 539; United 
States v. Brotherhood of Carpenters, 313 U. 8. 5389; United States v. 
Hod Carriers Council, 313 U. S. 539; United States v. Federation 
of Musicians, 318 U. 8. 741. 

14 United States vy. Brims, 272 U.S. 549; Local 167 v. United States, 
291 U.S. 293. 


C64S1S 46 aD 
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the Court’s attention sharply called to the crucial questions 
here presented. Furthermore, both were decided before 
the passage of the Norris-LaGuardia Act and prior to 
our holding in the Hutcheson ease. It is correctly argued 
by respondents that these factors greatly detract from 
the weight which the two cases might otherwise have in 
the instant case. See United States v. Hutcheson, supra, 
236. Without regard to these cases, however, we think 
Congress never intended that unions could, consistently 
with the Sherman Act, aid non-labor groups to create 
business monopolies and to control the marketing of goods 
and services. 

Section 6 of the Clayton Act declares that the Sherman 
Act must not be so construed as to forbid the “existence 
and operation of labor, agricultural, or horticultural or- 
ganizations, instituted for the purposes of mutual help 

.’ But “the purpose of mutual help” can hardly be 
thought to cover activities for the purpose of “employer- 
help” in controlling markets and prices. And in an anal- 
ogous situation where an agricultural association joined 
with other groups to control the agricultural market, we 
said: 

“The right of these agricultural producers thus to unite 
in preparing for market and in marketing their products, 
and to make the contracts which are necessary for that 
collaboration, cannot be deemed to authorize any combi- 
nation or conspiracy with other persons in restraint of 
trade that these producers may see fit to devise.” United 
States v. Borden Co., 308 U. S. 188, 204-205. (Italics 
supplied.) 

We have been pointed to no language in any act of Con- 
gress or in its reports or debates, nor have we found any, 
which indicates that it was ever suggested, considered, or 
legislatively determined that labor unions should be 
granted an immunity such as is sought in the present case. 
It has been argued that this immunity can be inferred 
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from a union’s right to make bargaining agreements with 
its employer. Since union members can without violat- 
ing the Sherman Act strike to enforce a union boycott of 
goods, it is said they may settle the strike by getting their 
employers to agree to refuse to buy the goods. Employ- 
ers and the union did here make bargaining agreements 
in which the employers agreed not to buy goods manufac- 
tured by companies which did not employ the members 
of Local No. 3. We may assume that such an agreement 
standing alone would not have violated the Sherman Act. 
But it did not stand alone. It was but one element in a 
far larger program in which contractors and manufactur- 
ers united with one another to monopolize all the business 
in New York City, to bar all other business men from that 
area, and to charge the public prices above a competitive 
level. It is true that victory of the union in its disputes, 
even had the union acted alone, might have added to the 
cost of goods, or might have resulted in individual refusals 
of all of their employers to buy electrical equipment not 
made by Local No. 3. So far as the union might have 
achieved this result acting alone, it would have been the 
natural consequence of labor union activities exempted 
by the Clayton Act from the coverage of the Sherman Act. 
Apex Hosiery Co. v. Leader, supra, 503. But when the 
unions participated with a combination of business men 
who had complete power to eliminate all competition 
among themselves and to prevent all competition from 
others, a situation was created not included within the 
exemptions of the Clayton and Norris-LaGuardia Acts. 
It must be remembered that the exemptions granted the 
unions were special exceptions to a general legislative 
plan. The primary objective of all the Anti-trust legis- 
lation has been to preserve business competition and to 
proscribe business monopoly. It would be a surprising 
thing if Congress, in order to prevent a misapplication 
of that legislation to labor unions, had bestowed upon 
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such unions complete and unreviewable authority to aid 
business groups to frustrate its primary objective. For 
if business groups, by combining with labor unions, can 
fix prices and divide up markets, it was little more than 
a futile gesture for Congress to prohibit price fixing by 
business groups themselves. Seldom, if ever, has it been 
claimed before, that by permitting labor unions to carry 
on their own activities, Congress intended completely to 
abdicate its constitutional power to regulate interstate 
commerce and to empower interested business groups to 
shift our society from a competitive to a monopolistic 
economy. Finding no purpose of Congress to immunize 
labor unions who aid and abet manufacturers and traders 
in violating the Sherman Act, we hold that the district 
court correctly concluded that the respondents had vio- 
lated the Act. 

Our holding means that the same labor union activities 
may or may not be in violation of the Sherman Act, de- 
pendent upon whether the union acts alone or in combi- 
nation with business groups. This, it is argued, brings 
about a wholly undesirable result—one which leaves labor 
unions free to engage in conduct which restrains trade. 
But the desirability of such an exemption of labor unions 
is a question for the determination of Congress. Apex 
Hosiery Co. v. Leader, supra. It is true that many labor 
union activities do substantially interrupt the course of 
trade and that these activities, lifted out of the prohibi- 
tions of the Sherman Act, include substantially all, if not 
all, of the normal peaceful activities of labor unions. It is 
also true that the Sherman Act “draws no distinction be- 
tween the restraints effected by violence and those 
achieved by peaceful . . . means,” Apex Hosiery Co. v. 
Leader, supra, 513; and that a union’s exemption from the 
Sherman Act is not to be determined by a judicial “judg- 
ment regarding the wisdom or unwisdom, the rightness or 
wrongness, the selfishness or unselfishness of the end of 
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which the particular union activities are the means.” 
United States v. Hutcheson, supra, 232. Thus, these 
congressionally permitted union activities may restrain 
trade in and of themselves. There is no denying the 
fact that many of them do so, both directly and 
indirectly. Congress evidently concluded, however, that 
the chief objective of Anti-trust legislation, preserva- 
tion of business competition, could be accomplished by 
applying the legislation primarily only to those business 
groups which are directly interested in destroying com- 
petition. The difficulty of drawing legislation primarily 
aimed at trusts and monopolies so that it could also be 
applied to labor organizations without impairing the col- 
lective bargaining and related rights of those organiza- 
tions has been emphasized both by congressional and 
judicial attempts to draw lines between permissible and 
prohibited union activities. There is, however, one line 
which we can draw with assurance that we follow the 
congressional purpose. We know that Congress feared 
the concentrated power of business organizations to 
dominate markets and prices. It intended to outlaw 
business monopolies. A business monopoly is no less 
such because a union participates, and such participation 
is a violation of the Act. 

This brings us to a consideration of the scope of the 
declaratory judgment and the injunction granted by the 
district court. We cannot sustain the judgment or the 
injunction in the form in which they were entered. 
The judgment and the injunction apply only to the 
union, its members, and its agents, since they were the 
only parties against whom relief was asked. The judg- 
ment declared that “the combination and conspiracy 
and the acts done and being done in furtherance thereof 
all as set forth in the findings of fact herein are unlaw- 
ful and contrary-to the . . . Sherman Anti-Trust Law, 
as amended and supplemented.” There were 374 find- 
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ings of fact which cover 111 pages of the printed rec- 
ord. These findings were made from 25,000 pages of 
evidence. The declaratory judgment, which was the 
foundation for the injunction, is thus almost the equiva- 
lent of a statement that each fact “as set forth in 
the 374 findings” constituted a violation of the Sherman 
Act. And when we turn to the sweeping commands of 
the injunction, we find that its terms, directed against the 
union and its agents alone, restrained the union, even 
though not acting in concert with the manufacturers, from 
doing the very things that the Clayton Act specifically 
permits unions to do. We agree with the following 
statement of the Circuit Court of Appeals: 

“Tndeed, the injunction is so far contrary to the statute 
that its mandate might well have been stated in the con- 
verse of the terms of the Clayton Act, § 20, viz., as re- 
straining Local 3 and its officers ‘from terminating any 
relation of employment, or from ceasing to perform any 
work or labor ... or from ceasing to patronize... 
any party to such dispute, or from recommending, advis- 
ing, or persuading others by peaceful and lawful means so 
todo.’ 29U.S.C.A., § 52, supra. And the vague scope of 
the declaratory judgment is even more indefinitely inclu- 
sive, in terms reaching all the activities of the defendant set 
forth in the findings.” 

Respondents objected to the form of the injunction and 
specifically requested that it be amended so as to enjoin 
only those -prohibited activities in which the union en- 
gaged in combination “with any person, firm or corpora- 
tion which is a non-labor group .. .” Without such a 
limitation, the injunction as issued runs directly counter 
to the Clayton and the Norris-LaGuardia Acts. The 
district court’s refusal so to limit it was error. 

The judgment of the Circuit Court of Appeals ordering 
the action dismissed is accordingly reversed and the cause 
is remanded to the district court for modification and clari- 
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fication of the judgment and injunction, consistent with 


this opinion. 
Reversed and remanded. 


Mr. Justice Roserts. 


While I should reverse the judgment, I am unable to 
concur in the court’s opinion. I think it conveys an incor- 
rect impression of the genesis and character of the con- 
spiracy charged in the complaint, and misapplies recent 
decisions of the court. 

There is no doubt that the programme adopted by Local 
No. 3 envisaged the exclusion, from the entire New York 
City area, of any electrical workers, whether engaged in 
manufacturing or installing electrical devices and equip- 
ment, except members of the Local. The organization 
from time to time increased the classes of members, so as 
to add to its original membership of workers engaged in 
fabricating and installing electrical devices, equipment, 
and apparatus the additional categories of shop employes 
engaged in manufacturing electrical equipment and all 
workers employed in alterations, additions, and repairs in- 
volving electrical equipment. It succeeded in unionizing 
and imposing closed shops employing only members of 
Local 3, not only on all building contractors, but on 
all repair contractors and their establishments and all 
manufacturers of electrical equipment. Membership in 
the union was closely restricted and the campaign eventu- 
ated in a situation where no electrical work could be done 
by persons other than members of the union, no building 
construction could be done by other than union men, no 
matter what their trade, and no manufactured electrical 
appliance or apparatus could be installed in the New York 
area without the consent of Local No. 3. That consent 
was given only if the device, appliance or apparatus was 
manufactured, or. work done on it, by members of the Lo- 
cal. Complicated apparatus which had to be manufac- 
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tured outside New York City, because no establishment 
making it existed within the city, had to be dismantled 
and rebuilt by members of the Local before it could be 
used in the New York area. 

It is true that before Local No. 3 obtained this complete 
control of the industry in its area of operation certain 
associated building contractors dealt jointly as an associ- 
ation with the union. As respects certain manufacturers 
which came under the dominance of the union this is not 
true. Nor is it true of repair businesses. On the con- 
trary, it is the fact that each one of these was individually 
coerced by the union’s power to agree to its terms. It is, 
therefore, inaccurate to say that the employers used the 
union to aid and abet them to restrain interstate com- 
merce. Some of the employers, notably the building con- 
tractors, did jointly cooperate with the union; other sorts 
of employers were forced individually to comply with the 
union’s demands, until all of them had succumbed. 

There can be no question of the purpose of the union. 
It was to exclude from use in the City of New York arti- 
cles of commerce made outside the city and offered for 
sale to users within the city; it was completely to monop- 
olize the manufacture and sale of all electrical equipment 
and devices within New York, and to exclude from use 
in the area every such article manufactured outside the 
city, whether in a closed union shop or not. The results 
of this programme are obvious. Interstate commerce 
between New York City and manufacturers having estab- 
lishments outside the city was completely broken off, and 
the monopoly created raised, standardized and fixed the 
prices of merchandise and apparatus. 

As I understand the opinion of the court, such a pro- 
gramme, and such a result, is wholly within the law 
provided only that employers do not jointly agree to 
comply with the union’s demands. Unless I misread the 
opinion, the union is at liberty to impose every term and 
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condition as shown by the record in this case and to enforce 
those conditions and procure an agreement from each 
employer to such conditions by calling strikes, by lockout, 
and boycott, provided only such employer agrees for 
himself alone and not in concert with any other. 

I point out again, as respects certain employers here 
concerned, that that is the situation, whereas, with respect 
to the building construction employers, there was mutual 
agreement with the union. But the opinion takes no note 
of the distinction in fact. It seems to me that the law as 
announced by the court creates an impossible situation 
such as Congress never contemplated and leaves commerce 
paralyzed beyond escape. 

Until Apex Hosiery Co. v. Leader, 310 U. S. 469, was 
decided I had thought that a conspiracy by laborers to 
interrupt the free flow of commerce was a violation of the 
Sherman Act. That case, however, announced a narrower 
doctrine. Its teaching is that only activity of labor which 
harms the commercial competitive system through raising 
prices, restricting production, or otherwise controlling the 
market, falls within the proscription of the Sherman Act. 
In that case it was said: 

“Furthermore, successful union activity, as for example 
consummation of a wage agreement with employers, may 
have some influence on price competition by eliminating 
that part of such competition which is based on differences 
in labor standards. Since, in order to render a labor com- 
bination effective it must eliminate the competition from 
non-union made goods, see American Steel Foundries v. 
Tri-City Central Trades Council, 257 U. 8. 184, 209, an 
elimination of price competition based on differences in 
labor standards is the objective of any national labor or- 
ganization. But this effect on competition has not been 
considered to be the kind of curtailment of price competi- 
tion prohibited by the Sherman Act.” 
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It was added that the restraint there under examination 
was not shown “to have any actual or intended effect on 
price or price competition.” The decision indicated that, 
in some undefined circumstances, labor organizations 
might be subject to the statute. 

In United States v. Hutcheson, 312 U.S. 219, secondary 
boycotts by labor unions to keep out of the market non- 
union goods, or goods worked on by other unions, were held 
immune from liability, civil or criminal, under the 
Sherman Act. It was there said: 

“So long as a union acts in its self-interest and does not 
combine with non-labor groups, the licit and the illicit 
under § 20 are not to be distinguished by any judgment 
regarding the wisdom or unwisdom, the rightness or wrong- 
ness, the selfishness or unselfishness of the end of which 
the particular union activities are the means.” 

Thus, although a conspiracy between laborers is dis- 
tinguished from one between them and employers, it is 
intimated, as I think, that a purpose on the part of a labor 
group to harm the commercial competitive system, to 
raise prices, to restrict production, or otherwise control 
the market, would not render the concerted action illegal, 
provided only that no employer participated. The reser- 
vation made in the Apex case was discarded in the 
Hutcheson case. This advance in the law was emphasized 
in United States v. Building Trades Council, 313 U.S. 539, 
and United States v. Brotherhood of Carpenters, 313 U.S. 
539, but the court went even farther, in United States v. 
Federation of Musicians, 318 U.S. 741, and, as I think, 
rendered a decision contrary to that now announced. 
There a motion to dismiss a bill of complaint was granted 
and this court sustained that action. The complaint 
charged a conspiracy by the American Federation of 
Musicians, a nationwide organization, and its officers, 
to obtain employment for its members by eliminating 
entirely from interstate commerce all phonograph records 
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and electrical transcriptions of music and eliminating all 
competition between transcribed music and that produced 
by living musicians. The conspiracy charged was abso- 
lutely to prevent manufacture or sale of phonograph rec- 
ords and electrical transcriptions; to eliminate from the 
market all manufacturers, distributors, jobbers or retailers 
of the same, and to prevent the use of the articles, either 
in public places or private homes, and, of course, to pre- 
vent their sale. In the bill it was charged that the 
conspiracy did not grow out of or involve any dispute 
concerning terms or conditions of employment; that the 
purpose of the conspiracy was to eliminate from the mar- 
ket, manufacture, sale and use of mechanical recordings 
and records and transcriptions unless the persons engaged 
in this business should enter into agreements with the 
union, hiring useless and unnecessary labor, as the union 
would demand. The further purpose of the conspiracy 
charged was to exclude from the market competition by 
anyone who failed exclusively to employ members of the 
union. The complaint further charged that the purpose 
and effect of the conspiracy was unlawfully to destroy all 
manufacture and sale, in interstate commerce, of phono- 
graph records and electrical transcriptions, eliminate all 
competition between music produced by mechanical 
means and music produced by living musicians, to deprive 
the public of an inexpensive means of entertainment in 
public places and in the home. 

This court’s affrmance of the dismissal of this complaint 
can only mean that every businessman who desires to 
stay in business must, if a union so demands, enter into 
an agreement with the union eliminating certain articles 
from his manufacture, from his sales, or from his use. The 
decision must necessarily mean that it would not be un- 
lawful to enter into such an agreement with the union, 
otherwise we should have the anomaly that the union’s 
demand for such an agreement is impeccable but the em- 
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ployer’s acquiescence is unlawful. As shown by the opin- 
ion of the District Court in that case (47 F. Supp. 304) 
the Government contended that the union’s effort repre- 
sented “an attempt by the union to force employers to 
combine with it for the purpose of restraining interstate 
trade...” The District Court shortly answered this 
contention (p. 309) by saying: “In the court’s opinion, 
United States v. Brims, 272 U.S. 549, . . . and like cases, 
are not pertinent.” This must mean that each employer, 
in the instant case, is at liberty to agree with the union 
on all the terms and conditions which create a complete 
monopoly, a complete boycott, a complete closing of the 
market, and a serious price fixing affecting competitive 
commercial transactions. This is what I understand the 
court now holds. This is what was accomplished with 
impunity by the Federation of Musicians. But the 
situation created by such a holding is unreal. 

As I have pointed out, in two branches of the industry, 
the manufacturers and employers, one by one, suecumbed 
to union pressure and entered into agreements. Was not 
such an action, in each instance, a conspiracy? Are more 
than two parties required to conspire, and did not each 
of those conspiracies, to some extent, hinder and restrain 
interstate commerce and affect the market and the com- 
petitive price situation? As each agreement was con- 
summated the market was, to that extent, closed and the 
boycott against out-of-the-city manufactures tightened. 

But more. The union did not conduct its campaign 
in a corner. Albeit the findings are that manufacturers 
and repairers of electrical appliances violently resisted the 
unionization of their businesses, they, one by one, sur- 
rendered and signed. In doing so, many must have had 
knowledge of what others were doing or had done. And, 
as the coverage became complete, each one was enabled to 
stifle out-of-town competition and to raise prices. In any 
action against them and the union charging conspiracy, it 
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would be urged that a conspiracy need not consist of a 
written or verbal agreement but might be inferred from 
similarity of action. And it would be little protection to 
the employers concerned that, in each instance, a separate 
agreement was signed between union and employer. 

The course of decision in this court has now created a 
situation in which, by concerted action, unions may set 
up a wail around a municipality of millions of inhabitants 
against importation of any goods if the union is careful 
to make separate contracts with each employer, and if 
union and employers are able to convince the court that, 
while all employers have such agreements, each acted 
independently in making them,—this notwithstanding 
the avowed purpose to exclude goods not made in that 
city by the members of the union; notwithstanding the 
fact that the purpose and inevitable result is the stifling 
of competition in interstate trade and the creation of a 
monopoly. 

The only answer I find in the opinion of the court is 
that Congress has so provided. I think it has not pro- 
vided any such thing and that the figmentary difference 
between employers negotiating jointly with the only union 
with which they can deal,—which imposes like conditions 
on all employers—and each employer dealing separately 
with the same union is unrealistic and unworkable. And 
the language of § 20 of the Clayton Act makes no such 
distinction. 

This court, as a result of its past decisions, is in the 
predicament that whatever it decides must entail disas- 
trous results. I can understand that the Circuit Court 
of Appeals felt constrained by the prior decisions of this 
court to order the judgment of the District Court reversed 
and the action dismissed. If the present decision is, as 
I think, a retrogression from earlier holdings, I welcome 
it; if it is but a limitation of them I concur in the partial 
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alleviation of an impossible situation. But I would not 
limit the injunction as the opinion directs. 


Mr. Justice Murpnuy, dissenting. 


My disagreement with the Court rests not so much with 
the legal principles announced as with the application of 
those principles to the facts of the case. 

If the union in this instance had acted alone in its self- 
interest, resulting in a restraint of interstate trade, the 
Sherman Act concededly would be inapplicable. But 
if the union had aided and abetted manufacturers or 
traders in violating the Act, the union’s statutory immu- 
nity would disappear. I cannot agree, however, that the 
circumstances of this case demand the invocation of the 
latter rule. 

The union here has not in any true sense “aided” or 
“abetted” a primary violation of the Act by the employers. 
In the words of the union, it has been “the dynamic force 
which has driven the employer-group to enter into agree- 
ments” whereby trade has been affected. The fact that 
the union has expressed its self-interest with the aid of 
others rather than solely by its own activities should not 
be decisive of statutory liability. What is legal if done 
alone should not become illegal if done with the assistance 
of others and with the same purpose in mind. Otherwise 
a premium of unlawfulness is placed on collective 
bargaining. 

Had the employers embarked upon a course of unrea- 
sonable trade restraints and had they sought to immunize 
themselves from, the Sherman Act by using the union as 
a shield for their nefarious practices, we would have quite 
a different case. The union then could not be said to be 
acting in its self-interest in combining with the employers 
to carry out trade restraints primarily for the employers’ 
interests, even though incidental benefits might accrue to 
the union. Under such conditions the union fairly could 
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be said to be aiding and abetting a violation of the Act and 
its immunity would be lost. The facts of this case, 
however, do not allow such conclusions to be drawn. 

I would therefore affirm the judgment of the court 
below. 





HUNT et au., CO-PARTNERS TRADING AS HUNT’S 
MOTOR FREIGHT & FOOD PRODUCTS TRANS- 
PORT, v. CRUMBOCH et At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 570. Argued March 2, 1945.—Decided June 18, 1945. 


1. Refusal of a labor union to admit to membership the employees 
of an interstate motor carrier, and refusal of members of the union 
to accept employment by the carrier—even though as a result 
it was impossible for the carrier to continue in business—held not 
a violation of the Sherman Antitrust Act, as amended. P. 823. 

. That the refusal of members of the union to accept employment 
by the carrier stemmed from personal antagonism toward a partner 
in the carrier firm—arising out of the killing of a union man, of 
which the partner was acquitted—did not render such refusal 
a violation of the Sherman Act. P. 824. 

3. The fact that the refusal of the union members to accept employ- 
ment was related to the business of an interstate carrier did not 
make such refusal a violation of the Sherman Act. P. 825. 

4. A labor union’s breach of duty to employees in a collective bar- 
gaining group is not, of itself, a violation of the Sherman Act. 
P. 826. 

5. The Sherman Act does not afford a remedy for every tort com- 
mitted by or against persons engaged in interstate commerce. 
P. 826. 

6. The question whether the conduct of the union and its members is 
actionable under state law is not here involved. P. 826. 

143 F. 2d 902, affirmed. 


to 


CERTIORARI, 323 U.S. 704, to review the affirmance of a 
judgment for the defendants, 47 F. Supp. 571, in a suit for 
an injunction and treble damages under the Sherman Act. 
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Messrs. Hirsh W. Stalberg and Peter P. Zion for peti- 
tioners. 


Mr. William A. Gray, with whom Messrs. Francis 
Thomas Anderson and Walter Stein were on the brief, for 
respondents. 


Mr. Justice Buack delivered the opinion of the Court. 


The question here is whether an organization of labor- 
ing men violated the Sherman Act, as amended, 26 Stat. 
209, 38 Stat. 730, by refusing to admit to membership 
petitioner’s employees, and by refusing to sell their serv- 
ices to petitioner, thereby making it impossible for 
petitioner profitably to continue in business. 

For about fourteen years prior to 1939, the petitioner, 
a business partnership engaged in motor trucking, carried 
freight under a contract with the Great Atlantic & Pacific 
Tea Co. (A&P). Eighty-five percent of the merchandise 
thus hauled by petitioner was interstate, from and to 
Philadelphia, Pennsylvania. The respondent union, 
composed of drivers and helpers, was affiliated with other 
A. F. of L. unions whose members worked at loading and 
hauling of freight by motor truck. In 1937, the respond- 
ent union called a strike of the truckers and haulers of 
A & P in Philadelphia for the purpose of enforcing a 
closed shop. The petitioner, refusing to unionize its 
business, attempted to operate during the strike. Much 
violence oceurred. One of the union men was killed near 
union headquarters, and a member of the petitioner part- 
nership was tried for the homicide and acquitted. A & P 
and the union entered into a closed-shop agreement, 
whereupon all contract haulers working for A & P, inelud- 
ing the petitioner, were notified that their employees must 
join and become members of the union. All of the other 
contractor haulers except petitioner either joined the 
union or made closed-shop agreements with it. The 
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union, however, refused to negotiate with the petitioner, 
and declined to admit any of its employees to membership. 
Although petitioner’s services had been satisfactory, A & 
P, at the union’s instigation, cancelled its contract with 
petitioner in accordance with the obligations of its closed- 
shop agreement with the union. Later, the petitioner 
obtained a contract with a different company, but again 
at the union’s instigation, and upon the consummation 
of a closed-shop contract by that company with the union, 
petitioner lost that contract and business. Because of 
the union’s refusal to negotiate with the petitioner and 
to accept petitioner’s employees as members, the peti- 
tioner was unable to obtain any further hauling contracts 
in Philadelphia. The elimination of the petitioner’s 
service did not in any manner affect the interstate opera- 
tions of A & P or other companies. 

The petitioner then instituted this suit in a federal 
district court against respondents, the union and its rep- 
resentatives, praying for an injunction and asking for 
treble damages. Demurrers to the complaint were over- 
ruled, the case was tried, findings of fact were made, and 
the district court rendered a judgment for the respondents 
on the ground that petitioner had failed to prove a cause 
of action under the Anti-trust laws. 47 F. Supp. 571. 
The Circuit Court of Appeals affirmed, holding that the 
fact that respondents’ actions had caused petitioner to go 
out of business was not such a restraint of interstate com- 
merce as would be actionable under the Sherman and 
Clayton Acts. 143 F. 2d 902. We granted certiorari 
because of the questions involved concerning the respon- 
sibility of labor unions under the Anti-trust laws. 

The “destruction” of petitioner’s business resulted from 
the fact that the union members, acting in concert, re- 
fused to accept employment with the petitioner, and re- 
fused to admit to their association anyone who worked for 


petitioner, The petitioner’s loss of business is therefore 
664818° 46 -56 








824 OCTOBER TERM, 1944. 
Opinion of the Court. 325 U.S. 


analogous to the case of a manufacturer selling goods in 
interstate commerce who fails in business because union 
members refuse to work for him. Had a group of peti- 
tioner’s business competitors conspired and combined to 
suppress petitioner’s business by refusing to sell goods and 
services to it, such a combination would have violated the 
Sherman Act. Binderup v. Pathe Exchange, 263 U. S. 
291, 312; Fashion Originators’ Guild y. Federal Trade 
Commission, 312 U. 8. 457. A labor union which aided 
and abetted such a group would have been equally guilty. 
Allen Bradley Co. v. Local Union No. 3, ante, p.797. The 
only combination here, however, was one of workers alone 
and what they refused to sell petitioner was their labor. 

It is not a violation of the Sherman Act for laborers 
in combination to refuse to work. They can sell or not 
sell their labor as they please, and upon such terms and 
conditions as they choose, without infringing the Anti- 
trust laws. Apex Hosiery Co. v. Leader, 310 U. 8. 469, 
502-503. A worker is privileged under congressional en- 
actments, acting either alone or in concert with his fellow 
workers, to associate or to decline to associate with other 
workers, to accept, refuse to accept, or to terminate a rela- 
tionship of employment, and his labor is not to be treated 
as “a commodity or article of commerce.” Clayton Act, 
38 Stat. 730, 731; Norris-LaGuardia Act, 47 Stat. 70; see 
also American Steel Foundries v. Tri-City Council, 257 
U. S. 184, 209. .It was the exercise of these rights that 
created the situation which caused the petitioner to lose 
its hauling contracts and its business. 

It is argued that their exercise falls within the condem- 
nation of the Sherman Act, because the union members’ 
refusal to accept employment was due to personal antago- 
nism against the petitioner arising out of the killing of a 
union man. But Congress in the Sherman Act and the 
legislation which followed it manifested no purpose to 
make any kind of refusal to accept personal employment 
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a violation of the Anti-trust laws. Such an application 
of those laws would be a complete departure from their 
spirit and purpose. Cf. Apex Hosiery Co. v. Leader, 
supra, 512; Allen Bradley v. Local Union No. 3, supra. 
Moreover “So long as a union acts in its self-interest and 
does not combine with non-labor groups, the licit and the 
illicit under § 20 are not to be distinguished by any judg- 
ment regarding the wisdom or unwisdom, the rightness or 
wrongness, the selfishness or unselfishness of the end of 
which the particular union activities are the means.” 
United States v. Hutcheson, 312 U.S. 219, 232.1 

It is further argued that the concerted refusal of union 
members to work for petitioner must be held to violate 
the Sherman Act because petitioner’s business was “an in- 
strumentality of interstate commerce.” See United States 
v. Trans-Missouri Freight Assn., 166 U.S. 290, 312. Ac- 
ceptance of this contention would imply that workers do 
not possess the same privileges to choose or reject employ- 
ment with interstate carriers as with other businesses. 
The entire history of congressional legislation, including 
the Railway Labor Act, 48 Stat. 1185, belies this 
argument. 

Finally, it is faintly suggested that our decisions in 
Steele v.L.& N. R. Co., 323 U.S. 192; Tunstall v. Brother- 


1 Dorchy v. Kansas, 272 U. 8. 306, 311, cited here in dissent, has 
no relevancy to the issues before us. In that case Dorchy was con- 
victed of calling a strike to enforce a stale claim contrary to state law. 
He attacked the state law on the ground that the right to strike was 
guaranteed by the Fourteenth Amendment. This Court rejected 
Dorchy’s constitutional contention with the statement that “Neither 
the common law, nor the Fourteenth Amendment, confers the absolute 
right to strike.” The Court had no reason in the Dorchy case to 
consider the Clayton Act, which as we decided in the Hutcheson case 
does recognize an absolute right of employees to work or cease work- 
ing according to their own judgments. That which Congress has 
recognized as lawful, this Court has no constitutional power to declare 
unlawful, by arguing that Congress has accorded too much power to 
labor organizations. 
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hood, 323 U.S. 210, and Wallace Corp. v. Labor Board, 323 
U. S. 248, require that we hold that respondents’ conduct 
violated the Sherman Act. Those cases stand for the prin- 
ciple that a bargaining agent owes a duty not to discrimi- 
nate unfairly against any of the group it purports to rep- 
resent. But if the record showed discrimination against 
employees here, it would not even tend to show a violation 
of the Sherman Act. Congress has indicated no purpose 
to make a union’s breach of duty to employees in a col- 
lective bargaining group an infraction of the Sherman 
Act. 

The controversy in the instant case, between a union 
and an employer, involves nothing more than a dispute 
over employment, and the withholding of labor services. 
It cannot therefore be said to violate the Sherman Act, as 
amended. That Act does not purport to afford remedies 
for all torts committed by or against persons engaged in 
interstate commerce. “The maintenance in our federal 
system of a proper distribution between state and national 
governments of police authority and of remedies private 
and public for public wrongs is of far-reaching impor- 
tance. An intention to disturb the balance is not lightly 
to be imputed to Congress.” Apex Hosiery Co. v. Leader, 
310 U. S. 469, 513. Whether the respondents’ conduct 
amounts to an actionable wrong subjecting them to lia- 
bility for damages under Pennsylvania law is not our 


concern. 
Affirmed. 


Mr. Justice RoBertTs. 


I think the judgment should be reversed. 

The issue presented in this case, in my judgment, lies 
wholly outside and beyond any precedent to be found in 
the decisions of this court, and certainly so as to Apex 
Hosiery Co. vy. Leader, 310 U.S. 469, on which the court 
relies. 
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There was a labor dispute as to unionization between 
motor carriers and the union representing employes. The 
record demonstrates that the dispute involved in this case 
was no part of that labor dispute but an off-shoot of it; 
not involving wages, unionization, closed shop, hours or 
other conditions of work. 

The union, in an effort to organize the employes of mo- 
tor carriers, resorted to a strike. The petitioners resisted 
unionization. During the ensuing disorder a man was 
shot. The union officials attributed the killing to one of 
the petitioners. In fact he was acquitted by ajury. The 
respondents decided to punish him. The respondents 
having succeeded in unionizing the industry in Philadel- 
phia the petitioners could continue in their business of 
interstate carriage only by having their men join the union 
and by signing a closed-shop contract. The union deter- 
mined to punish petitioners by refusing to sign a contract 
with them and by forbidding the members of the union to 
work for them. There is no suggestion in the record that 
they did so because of any labor conditions or considera- 
tions, or that petitioners’ men would not join the union, 
or that union men would not work with them, if they did 
join. It is hardly an accurate description of their attitude 
to say that the union men decided not to sell their labor 
to the petitioners. They intended to drive petitioners out 
of business as interstate motor carriers, and they succeeded 
in so doing. 

The petitioners, for fourteen years, had been carriers of 
merchandise in interstate commerce. The union com- 
pelled A. & P., their principal patron, to break its contract 
with them and to discharge them from further serving it. 
The union frustrated efforts of petitioners to obtain 
contracts with other shippers. 

The petitioners had been, and were at the time, in com- 
petition with other similar interstate carriers. The sole 
purpose of the respondents was to drive petitioners out of 
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business in that field. This they accomplished. Thus 
they reduced competition between interstate carriers by 
eliminating one competitor from the field. The conspir- 
acy, therefore, was clearly within the denunciation of the 
Sherman Act, as one intended, and effective, to lessen 
competition in commerce, and not within any immunity 
conferred by the Clayton Act. 


The Cuter Justice, Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON join in this opinion. 


Mr. Justice JACKSON, dissenting. 


The Court concedes that if business competitors alone 
or in combination with labor had conspired to drive peti- 
tioners out of business by refusing goods or services, com- 
petitors and labor organization would have violated the 
Sherman Act. The only question then is whether re- 
spondent is exempted from the prohibition of the Act. It 
is hard to see how this union is excused from the terms 
of the Act when in the Allen Bradley case we hold that 
labor unions even though furthering their members’ inter- 
ests as wage earners violate the Act when they combine 
with business to do the things prohibited by the Act. 
There, too, labor performed its part of the conspiracy by 
denying or threatening to deny labor to employers. But 
in that case we hold that no absolute immunity is granted 
by the statute, and that because of its purpose and its as- 
sociation, the labor union violated the Act. Here too the 
purpose of the respondent union is such as to remove the 
union’s activities from the protection of the Clayton and 
Norris-LaGuardia Acts. 

We say in the Allen Bradley case that, since a labor 
dispute existed, the refusal of the union to work would 
not have violated the Sherman Act if it had acted alone. 
In that case, the Court reviews fully the conflicting policies 
expressed in those Acts intended to preserve competition 
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and in those which permit labor organizations to pursue 
their objectives. Those statutes which restricted the ap- 
plication of the Sherman Act against unions were intended 
only to shield the legitimate objectives of such organiza- 
tions, not to give them a sword to use with unlimited im- 
munity. The social interest in allowing workers to better 
their condition by their combined bargaining power was 
thought to outweigh the otherwise undesirable restriction 
on competition which all successful union activity neces- 
sarily entails. But there is no social interest served by 
union activities which are directed not to the advantage 
of union members but merely to capricious and retaliatory 
misuse of the power which unions have simply to impose 
their will on an employer. 

The Apez case is authority only for the principle that 
a labor organization which employs its power for recog- 
nized purposes does not violate the Sherman Act, unless 
its purpose is to affect and it does affect competition in 
the marketing of goods and services. That case says noth- 
ing of the direct destruction of competition in interstate 
commerce, as an end in itself, which the respondent union 
here effectuated. It explicitly declares that to some ex- 
tent labor unions are subject to the Sherman Act. Apex 
Hosiery Co. v. Leader, 310 U. 8. 469, 489. Much of what 
we said in American Medical Assn. v. United States, 317 
U. S. 519, is applicable here, although that case did not 
involve a labor union: “The petitioners did not represent 
present or prospective employes. Their purpose was to 
prevent anyone from taking employment under Group 
Health. They were interested in the terms and condi- 
tions of the employment only in the sense that they de- 
sired wholly to prevent Group Health from functioning by 
having any employes. Their objection was to its method 
of doing business. Obviously there was no dispute be- 
tween Group Health and the doctors it employed or might 
employ in which petitioners were either directly or indi- 
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rectly interested.”” And in that case, we held the Clayton 
and Norris-LaGuardia Acts inapplicable and sustained 
convictions under the Sherman Act. It can hardly be 
said that merely because respondent is a labor union, for 
that reason alone a labor dispute is involved in the present 
case. 

Respondents contend that, in any event, their conduct 
is not prohibited by the Sherman Act because prices 
within the field were not affected and the public did not 
suffer. Appalachian Coals v. United States, 288 U.S. 344, 
and similar cases refusing to apply the Sherman Act held 
that certain practices were permissible because they did 
not restrain competition in the industry as a whole, al- 
though they did restrain competition among the parties 
to the agreement. But there is a difference between be- 
ing a party to consensual restriction of competition within 
a segment of an industry and being forced out of the indus- 
try entirely. Competition within the field has been less- 
ened by the elimination of one of the companies engaged 
therein. Of course it cannot be said on this record that 
the destruction of petitioner’s business substantially af- 
fected market conditions in the services which petitioner 
was engaged in rendering. Cf. Apex Hosiery Co. v. 
Leader, supra, at 512. But, even assuming that such an 
effect is necessary, the Court does not distinguish between 
the situation presented in this case and a case in which a 
union by similar methods and with similar motives would 
drive out .of business a company whose demise would 
affect prices in the field. 

With this decision, the labor movement has come full 
circle. The working man has struggled long, the fight 
has been filled with hatred, and conflict has been danger- 
ous, but now workers may not be deprived of their liveli- 
hood merely because their employers oppose and they 
favor unions. Labor has won other rights as well, unem- 
ployment compensation, old-age benefits and, what is 
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most important and the basis of all its gains, the recogni- 
tion that the opportunity to earn his support is not alone 
the concern of the individual but is the problem which 
all organized societies must contend with and conquer if 
they are to survive. This Court now sustains the claim 
of a union to the right to deny participation in the eco- 
nomic world to an employer simply because the union dis- 
likes him. This Court permits to employees the same 
arbitrary dominance over the economic sphere which they 
control that labor so long, so bitterly and so rightly 
asserted should belong to no man. 

Strikes aimed at compelling the employer to yield to 
union demands are not within the Sherman Act. Here 
the employer has yielded, and the union has achieved the 
end to which all legitimate union pressure is directed and 
limited. The union cannot consistently with the Sher- 
man Act refuse to enjoy the fruits of its victory and deny 
peace terms to an employer who has unconditionally 
surrendered. 

Mr. Justice Brandeis, for a unanimous Court, held that 
a union cannot lawfully strike for an unlawful purpose. 
“The right to carry on business—be it called liberty or 
property—has value. To interfere with this right with- 
out just cause is unlawful. The fact that the injury was 
inflicted by a strike is sometimes a justification. But a 
strike may be illegal because of its purpose, however 
orderly the manner in which it is conducted. To collect 
a stale claim due to a fellow member of the union who 
was formerly employed in the business is not a permissible 
purpose.” Dorchy v. Kansas, 272 U. S. 306, 311. No 
more permissible is an exaction of privately-determined 
punishment for alleged murder. And being unlawful, 
union activities of this kind are not protected by the 
Clayton and Norris-LaGuardia Acts. 


The Cuter Justice and Mr. Justice FRANKFURTER join 
in this opinion. 
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Steffler v. United States, 319 U. S. 38, 41. 
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order of the circuit court of appeals is vacated and the 
cause is remanded to that court in order that it may make 
appropriate disposition of the appeal allowed by the 
district court. 
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denied. 





No. 377. Precision INSTRUMENT MANUFACTURING 
Co. ET AL. v. AUTOMOTIVE MAINTENANCE MACHINERY Co. 
June 18, 1945. Petition for clarification of the opinion 
(324 U.S. 806) denied. 


No. 470. American Power «& Licut Co. v. SECURITIES 
& ExcHANGE CoMMIssIon; and 

No. 815. Securities & ExcHANGE COMMISSION v. 
Ox1n. June 18, 1945. Order entered amending opinion. 
The motion for rehearing in No. 815 is otherwise denied. 

Opinion reported as amended, ante, p. 385. 





DECISIONS GRANTING CERTIORARI, FROM 
APRIL 24, 1945, THROUGH JUNE 18, 1945. 


No. 1097. Automatic Parper Macuinery Co., INc. v. 
MarcaLus MANvuracturineG Co., Inc. et au. April 30, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. Mr. George E. 
Middleton for petitioner. Messrs. Samuel E. Darby, Jr. 
and Donald J. Overocker for respondents. Reported 
below: 147 F. 2d 608. 


No. 948. JoHn KELLEY Co. v. COMMISSIONER OF IN- 
TERNAL REvENvE. April 30, 1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit granted. Mr. Frank J. Albus for petitioner. So- 
licitor General Fahy, Assistant Attorney General Samuel 
O. Clark, Jr., Messrs. Sewall Key, J. Louis Monarch and 
Mrs. Maryhelen Wigle for respondent. Reported below: 
146 F. 2d 466. 
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No. 1070. Tatsor MILts v. COMMISSIONER OF INTER- 
NAL Revenue. April 30, 1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the First 
Circuit granted. Mr. Melville F. Weston for petitioner. 
Solicitor General Fahy, Assistant Attorney General Sam- 
uel O. Clark, Jr., Messrs. Sewall Key, J. Louis Monarch 
and Harry Baum for respondent. Reported below: 146 
F. 2d 809. 


No. 1089. Betrrer Business BuREAU oF WASHINGTON, 
D. C., Inc. v. Unitrep States. April 30, 1945. Petition 
for writ of certiorari to the United States Court of Appeals 
for the District of Columbia granted. Messrs. Simon 
Lyon and R. B. H. Lyon for petitioner. Solicitor General 
Fahy, Assistant Attorney General Samuel O. Clark, Jr., 
Messrs. Sewall Key and J. Louis Monarch for the United 
States. Reported below: 148 F. 2d 14. 


No. 665. Line MATertAu Co. ET AL. v. Coz, CoMMIs- 
SIONER OF PaTENTs. See ante, p. 834. 


No. 1082. Guass City BANK v. UNITED StaTEs. May 
7,1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. Mr. Fred B. 
Trescher for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Samuel O. Clark, Jr., Messrs. 
Sewall Key, J. Louis Monarch, Homer R. Miller and 
Walter J. Cummings, Jr. for the United States. Reported 
below: 146 F. 2d 831. 


No. 1085. Levers, ADMINISTRATOR, v. ANDERSON, Dts- 
TRICT SupERVIsOR, ALCOHOL Tax Unit. May 7, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Tenth Circuit granted. Messrs. Huston 
Thompson and Hugh H. Obear for petitioner. Assistant 
Solicitor General Cox and Mr. Robert L. Stern for respond- 
ent. Reported below: 147 F. 2d 547. 
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No. 1139. Kirsy PerroLeum Co. v. CoMMISSIONER OF 
INTERNAL REVENUE. May 21, 1945. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit granted. Mr. Homer L. Bruce for petitioner. 
Assistant Solicitor General Cox, Assistant Attorney Gen- 
eral Samuel O. Clark, Jr., Messrs. Sewall Key, Hilbert P. 
Zarky and Miss Helen R. Carloss for respondent. 
Reported below: 148 F. 2d 80. 


No. 1171. OxtaHomMa Press PusLisHING Co. v. 
WALLING, ADMINISTRATOR. May 21, 1945. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit granted. Messrs. Elisha Hanson, Joseph C. 
Stone and Charles A. Moon for petitioner. Assistant 
Solicitor General Cox, Mr. Douglas B. Maggs and Miss 
Bessie Margolin for respondent. Reported below: 147 F. 
2d 658. 


No. 1179. News Printine Co., Inc. v. WaLuina, Ap- 
MINISTRATOR. May 21, 1945. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Third Circuit 
eranted. Mr. Elisha Hanson and Miss Letitia Armistead 
for petitioner. Assistant Solicitor General Coz, Mr. 
Douglas B. Maggs and Miss Bessie Margolin for 
respondent. Reported below: 148 F. 2d 57. 


No. 1152. Maser et Au. v. WHITE PLAINS PUBLISHING 
Co., Inc. May 21, 1945. Petition for writ of certiorari 
to the Court of Appeals of New York granted. Mr. Mor- 
ton Lexow for petitioners. Mr. Elisha Hanson and Miss 
Letitia Armistead for respondent. Reported below: 294 
N. Y. 701, 60 N. E. 2d 848. 
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No. 166. AMERICAN Power & LiGHT Co. v. SECURITIES 
& EXCHANGE COMMISSION; and 

No. 167. Exectric Power & Licut Corp. v. SECURITIES 
& ExcHANGE Commission. May 28, 1945. The peti- 
tions for writs of certiorari to the Circuit Court of Appeals 
for the First Circuit are granted. Messrs. Arthur A. Bal- 
lantine, John F. MacLane and Frank A. Reid for petitioner 
in No. 166. Messrs. Daniel James, James F. MacLane and 
Frank A. Reid for petitioner in No. 167. Solicitor General 
Fahy and Mr. Roger S. Foster for respondent. Reported 
below: 141 F. 2d 606. 


No. 295. Atkins v. Atkins. May 28, 1945. Peti- 
tion for writ of certiorari to the Supreme Court of Illinois 
granted. Messrs. Harry F. Gillis and A. Rea Williams for 
petitioner. Mr. Harold F. Trapp for respondent. 
Reported below: 386 Ill. 345, 54 N. E. 2d 488. 


No. 1167. MarkKHAM, ALIEN Property CUSTODIAN, v. 
ALLEN ETAL. May 28, 1945. Petition for writ of certio- 
rari to the Circuit Court of Appeals for the Ninth Circuit 
granted. Solicitor General Fahy for petitioner. Mr. 
Joseph Wahrhaftig for respondents. Reported below: 
147 F. 2d 136. 





No. 1196. AsHBACKER Rapio Corp. v. FEDERAL Com- 
MUNICATIONS Commission. May 28, 1945. Petition for 
writ of certiorari to the United States Court of Appeals for 
the District of Columbia granted. Messrs. Paul M. Segal 
and Philip J. Hennessey, Jr. for petitioner. Assistant 
Solicitor General Cox, Messrs. Walter J. Cummings, Jr., 
Harry M. Plotkin and Joseph M. Kittner for respondent. 


No. 1201. SmirH v. UNitTep States. May 28, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
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peals for the Fourth Circuit granted. Mr. Hayden C. 
Covington for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Messrs. Robert 
S. Erdahl and Irving S. Shapiro for the United States. 
Reported below: 148 F. 2d 288. 


No. 1236. Nationa LaBor RELATIONS Boarp v. Fep- 
ERAL Moror Truck Co.; 

No. 1237. Nationa Lasor RELATIONS Boarp v. JONES 
& LAUGHLIN STEEL CorpP.; and 

No. 1238. Natronat Lasor REtaTIons Boarp v. E. C. 
Atkins & Co. See ante, p. 838. 


No. 1206. THomas Paper Stock Co. Ef AL. v. BOWLES, 
Price ADMINISTRATOR. June 4, 1945. Petition for writ 
of certiorari to the United States Emergency Court of 
Appeals granted. Mr. Claude A. Roth for petitioners. 
Assistant Solicitor General Cox and Mr. Richard H. Field 
for respondent. Reported below: 148 F. 2d 831. 


No. 1271. MarkHaAM, ALIEN Property CUSTODIAN, 
ET AL. Vv. CABELL. June 4, 1945. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Assistant Solicitor General Coz for 
petitioners. Messrs. Charlton Ogburn and Hartwell 
Cabell for respondent. Reported below: 148 F. 2d 737. 


No. 1254. BorHmM v. COMMISSIONER OF INTERNAL 
ReveENvE. June 11, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
granted. Mr. Louis Boehm for petitioner. Assistant 
Solicitor General Cox, Assistant Attorney General Samuel 
O. Clark, Jr., Messrs. Sewall Key, Robert N. Anderson and 
William Robert Koerner for respondent. Reported 
below: 146 F. 2d 553. 
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No. 1324. Raitroap RETIREMENT BoaRD ET AL. v. 
DuQuEsSNE WAREHOUSE Co.; and 

No. 1338. DuquEsNE WarEHOUSE Co. v. RAILROAD 
RETIREMENT BoarD ET AL. June 11, 1945. Petitions for 
writs of certiorari to the Circuit Court of Appeals for the 
Second Circuit and to the United States Court of Appeals 
for the District of Columbia, respectively, granted. 
Assistant Solicitor General Cox, Messrs. Myles F. Gibbons, 
Frank L. Mulholland, Clarence M. Mulholland and 
Willard H. McEwen for petitioners in No. 1324. Messrs. 
George R. Allen, John S. Flannery and R. Aubrey Bogley 
for petitioner in No. 1338. Reported below: 148 F. 
2d 473. 


No. 1245. OxIN v. Securities & EXCHANGE CoMMISs- 
SION. See ante, p. 840. 


No. 1383. Coy v. UniTep States. See ante, p. 841. 


No. 1272. Uwnitep States v. Perry Moror Co.; 

No. 1273. Uwnrtrep States v. BROCKBANK; 

No. 1274. Uwnirep States v. GRIMSDELL, DOING BUSI- 
NESS AS GROCER PRINTING Co. ; 

No. 1275. UnitTep States v. WIGGS, DOING BUSINESS 
As CHICAGO FLEXIBLE SHart Co.; 

No. 1276. Unitrep States v. INDEPENDENT PNEU- 
MATIC Toot Co.; 

No. 1277. Uwnitrep States v. GALIGHER COMPANY; 
and . 
No. 1278. Uwnrrep States v. Gray-CANNON LUMBER 
Co. June 18, 1945. Petition for writs of certiorari to 
the Circuit Court of Appeals for the Tenth Circuit granted. 
Assistant Solicitor General Cox for the United States. 
Mr. Charles D. Moore for respondents. Reported below: 
147 F. 2d 912. 
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No. 952. Orprer or Rarpway Conpuctors or AMERICA 
ET AL. v. PITNEY ET AL., TRUSTEES, ET AL. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Third Circuit granted. Messrs. V. C. 
Shuttleworth, Rufus G. Poole and James D. Carpenter, Jr. 
for petitioners. Messrs. Harry Lane and Robert Carey 
for respondents. Reported below: 145 F. 2d 351. 


No. 1033. Rotanp EtectricaL Co. v. WALLING, 
ADMINISTRATOR. June 18, 1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit granted. Mr. O. R. McGuire for petitioner. 
Solicitor General Fahy, Messrs. Robert L. Stern, Douglas 
B. Maggs, George M. Szabad and Miss Bessie Margolin 
for respondent. Reported below: 146 F. 2d 745. 


No. 849. Martino v. MicnoigANn WINDow CLEANING 
Co. June 18, 1945. The order denying certiorari, 324 
U. 8. 849, is vacated and the petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit is 
granted. Mr. Daniel D. Carmell for petitioner. Mr. 
Larry S. Davidow for respondent. Reported below: 145 
F. 2d 163. 


No. 1266. BouTEeLLet AL. v. WALLING, ADMINISTRATOR. 
June 18, 1945. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Sixth Circuit granted. Mr. 
Harry G. Gault for petitioners. Assistant Solicitor Gen- 
eral Cox, Mr. Douglas B. Maggs and Miss Bessie Margolin 
for respondent. Reported below: 148 F. 2d 329. 
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No. 1076. Woop v. Mississippi. See ante, p. 833. 


No. 1049. KINNE eT AL. v. STaRR Kitna ScHoou For 
THE Ministry. April 30, 1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Cireuit denied. Mr. W. N. Mullen for petitioners. 
Messrs. O. K. Cushing, Eustace Cullinan and Delger 
Trowbridge for respondent. Reported below: 146 F. 
2d 8. 


No. 1057. MerGnerv. UnitepStates. April 30, 1945. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Messrs. 
John H. Burnett and John J. Sirica for petitioner. Solici- 
tor General Fahy, Assistant Attorney General Tom C. 
Clark, Mr. Robert S. Erdahl and Miss Beatrice Rosenberg 
for the United States. Reported below: 147 F. 2d 572. 


No. 1061. Hincuuirre v. Texas CoMPANY ET AL. 
April 30, 1945. Petition for writ of certiorari to the Court 
of Civil Appeals, 3d Supreme Judicial District, of Texas, 
denied. Mr.W. Dewey Lawrence for petitioner. Messrs. 
W.F. Semple and J. A. Rauhut for the Texas Company 
et al., and Mr. Ireland Graves for the Ohio Oil Co., 
respondents. Reported below: 182 8. W. 2d 368. 


No. 1062. Hancock v. Stout. April 30, 1945. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Fourth Circuit denied. Messrs. Alfred F. Burgess 
and Thomas A. Wofford for petitioner. Assistant Solic- 
itor General Coz, Assistant Attorney General Tom C. 
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Clark, Judge Advocate General Cramer, Messrs. Robert S. 
Erdahl, Leon Ulman, William A. Rounds and Wm. J. 
Hughes, Jr. for respondent. Reported below: 146 F. 
2d 741. 


No. 1071. Rinxo v. Unritep States. April 30, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Seventh Circuit denied. Mr. Hayden C. 
Covington for petitioner. Solicitor General Fahy, Assist- 
ant Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Irving S. Shapiro for the United States. 
Reported below: 147 F. 2d 1. 


No. 1072. Fuaxowicz v. Unrtep States. April 30, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Hayden 
C. Covington for petitioner. Solicitor General Fahy, As- 
sistant Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Irving S. Shapiro for the United States. 
Reported below: 146 F. 2d 874. 


No. 1073. Parsons v. UNITED STATEs; and 

No. 1074. JENSEN v. UNITED States. April 30, 1945. 
Petition for writs of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit denied. Mr. Hayden C. 
Covington for petitioners. Solicitor General Fahy, As- 
sistant Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Irving S. Shapiro for the United States. 
Reported below: 146 F. 2d 874. 


No. 1075. Merrzincer v. Metzincer. April 30, 1945. 
Petition for writ of certiorari to the Supreme Court of 
Michigan denied. Mr. John R. Rood for petitioner. Mr. 
Edward Pokorny filed a brief, as amicus curiae, in opposi- 
tion. Reported below: 310 Mich. 335, 17 N. W. 2d 203. 
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No. 1083. CoHEN v. UniTep States. April 30, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit denied. Mr. Thomas I. 
Sheridan for petitioner. Solicitor General Fahy, Assist- 
ant Attorney General Tom C. Clark, Mr. Robert S. Erdahl 
and Miss Beatrice Rosenberg for the United States. 
Reported below: 148 F. 2d 94. 


No. 1087. INTERNATIONAL LapIEs’ GARMENT WoRK- 
ERS’ UNION ET AL. v. DONNELLY GARMENT CoO. ET AL. 
April 30, 1945. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Eighth Circuit denied. 
Messrs. Charles A. Horsky and Emil Schlesinger for peti- 
tioners. Messrs. Robert J. Ingraham, William S. Hogsett 
and Frank E. Tyler for respondents. Reported below: 
147 F. 2d 246. 


No. 1088. DruTSCH, DOING BUSINEss AS UNITY SANI- 
TARY SuppPLy Co., v. HoGEETAL. April 30,1945. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr. Irving H. Saypol for 
petitioner. Mr. Meyer Kraushaar for respondents. Re- 
ported below: 146 F. 2d 201. 


No. 1122. BrorHERHOOoD oF LOCOMOTIVE FIREMEN & 
ENGINEMEN ET AL. v. CuH1caGo, NortH SHoRE & MIL- 
WAUKEE RaILroap Co. Er AL. April 30, 1945. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Messrs. Leo J. Hassenauer 
and Everett L.-Gordon for petitioners. Mr. Ralph R. 
Bradley for respondents. Reported below: 147 F. 2d 723. 


No. 548. VELAsco v. RAGEN, WARDEN; 
No. 615. Goocu v. NIERSTHEIMER, WARDEN; 
No. 617. Waker v. RAGEN, WARDEN; 
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No. 1118. Stewart v. RaGeEN, WARDEN; 

No. 1133. Levanowicz v. RAGEN, WARDEN; 

No. 1134. JABLONSKI v. RaGEN, WARDEN; 

No. 1135. Napur v. RaGen, WARDEN; 

No. 1136. BANnxKs v. RAGEN, WARDEN; 

No. 1137. Harp v. Racen, WARDEN; 

No. 1142. Woops v. Ragen, WARDEN; 

No. 1158. ANNuziIo v. NIERSTHEIMER, WARDEN; 

No. 1156. Srncer v. RAGEN, WARDEN; 

No. 1164. Harnes v. NIERSTHEIMER, WARDEN; and 

No. 1173. McGrecor v. Racen, Warpen. April 30, 
1945. Petitions for writs of certiorari to the Supreme 
Court of Illinois denied. Dewey Gooch, petitioner in 
No. 615, pro se. George F. Barrett, Attorney General of 
Illinois, and William C. Wines, Assistant Attorney Gen- 
eral, for respondent in No. 615. 


No. 695. DrJorpaAN v. Hunter, WarDEN. April 30, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Charles F. 
DeJordan, pro se. Solicitor General Fahy, Assistant 
Attorney General Tom C. Clark, Messrs. Robert S. Erdahl 
and Leon Ulman for respondent. Reported below: 145 
F. 2d 287. 


No. 908. Moses v. JoHNnston, WarpeNn. April 30, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Joseph E. 
Moses, pro se. Solicitor General Fahy, Assistant Attor- 
ney General Tom C. Clark, Messrs. Robert S. Erdahl and 
Leon Ulman for respondent. Reported below: 145 F. 
2d 831. 


No. 1025. AtTorv.Iuurnors. April 30,1945. Petition 
for writ of certiorari to the Supreme Court of Illinois 
denied. 
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No. 1042. SuxtuivaAn v. Fiormwa. April 30, 1945. 
Petition for writ of certiorari to the Supreme Court of 
Florida denied. Mr. Z. H. Douglas for petitioner. Re- 
ported below: 154 Fla. 496, 18 So. 2d 163. 


No. 1056. Catovoto v. H1pps, COMMANDING GENERAL, 
ET AL. April 30, 1945. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Fifth Circuit denied. 
Reported below: 145 F. 2d 866. 


No. 1078. Maysorn v. Hertesower. April 30, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. Hayden C. 
Covington for petitioner. Solicitor General Fahy, Assist- 
ant Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Irving S. Shapiro for respondent. Reported 
below: 145 F. 2d 864. 


No. 1086. HortscHer v. InprANA. April 30, 1945. 
Petition for writ of certiorari to the Supreme Court of 
Indiana denied. Mr. Oscar B. Thiel for petitioner. 
Reported below: 57 N. E. 2d 770. 


No. 1155. Carter v. ILuinors. April 30,1945. Peti- 
tion for writ of certiorari to the Supreme Court of Illinois 
denied. 





No. 1180. Mepiey v. Muissourr. April 30, 1945. 
Petition for writ of certiorari to the Supreme Court of 
Missouri denied. Reported below: 353 Mo. 925, 185 
S. W. 2d 633. 


No. 1098. Hinxte v. InprANA. April 30, 1945. The 
petition for writ of certiorari to the Supreme Court of 
Indiana is denied for the reason that application therefor 
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was not made within the time provided by law. § 8 (a), 
Act of February 13, 1925 (43 Stat. 936, 940), 28 U.S. C. 
§ 350. 


No. 1029. Maryitanp Casuaury Co. v. County or 
ALLEGHENY; and 

No. 1099. Counrry or ALLEGHENY v. MARYLAND Cas- 
uaALTy Co. May 7, 1945. Petitions for writs of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
denied. Messrs. Duane R. Dills and George W. Dexter 
for the Maryland Casualty Co. Messrs. John J. O’Con- 
nell and Edward G. Bothwell for Allegheny County. Re- 
ported below: 146 F. 2d 633. 





No. 1043. O’Hara v. District or CotumsiA. May 7, 
1945. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. 
Mr. William J. O’Mahony for petitioner. Messrs. Rich- 
mond B. Keech and Vernon E. West for respondent. 
Reported below: 147 F. 2d 146. 


No. 1047. Pasqua ET AL. v. UNITED States. May 7, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr. G. Wray 
Gill for petitioners. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for the United 
States. Reported below: 146 F. 2d 522. 





No. 1063. McLain et AL. v. LANCE ET AL. May 7, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr. Douglas W. 
McGregor for petitioners. Reported below: 146 F. 2d 341. 


664818°— -46 58 
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No. 1077. 75 Cases or PEANUT BUTTER ET AL. v. 
Unitrep States. May 7, 1945. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Fourth Cir- 
cuit denied. Messrs. Raymond M. Hudson and J. Charles 
Fagan for petitioners. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark and Mr. Robert 
S. Erdahl for the United States. Reported below: 146 
F. 2d 124. 


No. 1084. Krarr CHEESE Co. v. CoE, COMMISSIONER 
oF Patents. May 7, 1945. Petition for writ of certio- 
rari to the United States Court of Appeals for the District 
of Columbia denied. Mr. Cyril A. Soans for petitioner. 
Assistant Solicitor General Coz, Assistant Attorney Gen- 
eral Shea, Messrs. Paul A. Sweeney, Jerome H. Simonds, 
W. W. Cochran and R. F. Whitehead for respondent. 
Reported below: 146 F. 2d 313. 


No. 1103. Fantrn1, ADMINISTRATRIX, v. READING 
Company. May 7, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. Herbert Zelenko for petitioner. Mr. George 
Gildea for respondent. Reported below: 147 F. 2d 543. 


No. 1117. KasisHKE ET AL. v. BAKER. May 7, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for ‘the Tenth Circuit denied. Messrs. Seth W. 
Richardson and Warren E. Magee for petitioners. Mr. 
Conn Linn for respondent. Reported below: 146 F. 
2d 113. 


No. 1121. Frvn, Trustee, v. 415 Frrra Avenve Co., 
Inc. May 7, 1945. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
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Mr. Joseph Lorenz for petitioner. Messrs. Lowell M. 
Birrell and Theodore E. Larson for respondent. Reported 
below: 146 F. 2d 592. 


No. 1124. NarionaL Homeopatuic Hospitat Asso- 
CIATION ET AL. Vv. BRITTON, DEPUTY COMMISSIONER. May 
7,1945. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. 
Mr. James E. McCabe for petitioners. Assistant Solicitor 
General Cox, Assistant Attorney General Shea, Messrs. 
Paul A. Sweeney and Max Goldman for respondent. 
Reported below: 147 F. 2d 561. 


No. 1090. Driucuip v. UNITED StaTEs. May 7, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit denied. Mr. Harold Shapero 
for petitioner. Assistant Solicitor General Coz, Assistant 
Attorney General Tom C. Clark and Mr. Robert S. Erdahl 
for the United States. Reported below: 146 F. 2d 848. 


No. 1100. ENoGter v. GENERAL Extectric Co. May 7, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Cireuit denied. Mr. Carl 
E. Ring for petitioner. Mr. Alexander C. Neave for 
respondent. Reported below: 146 F. 2d 723. 


No. 1101. Mutier v. Mississtppr & Skuna VALLEY 
RAILROAD; and 

No. 1102. Oak trey v. Mississrppr & SKUNA VALLEY 
RattroaD. May 7, 1945. Petition for writs of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Walter P. Armstrong for petitioners. Mr. J. W. 
Canada for respondent. Reported below: 146 F. 2d 550. 
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No. 1184. Haices v. RaGEN, WARDEN; and 

No. 1202. Swouuey v. Ragen, WARDEN. May 7, 1945. 
Petitions for writs of certiorari to the Supreme Court of 
Illinois denied. 


No. 1141. Fuus v. Inutinois. May 7, 1945. Petition 
for writ of certiorari to the Supreme Court of Illinois 
denied. The motion for leave to file petition for writ of 
habeas corpus is also denied. Reported below: 390 III. 67, 
60 N. E. 2d 205. 


No. 1218. Doss v. Linpstey, SHERIFF. See ante, 
p. 835. 


No. 1126. Cox v. UNITED STaTEs; and 

No. 1127. Rampo v. Unitep States. May 21, 1945. 
Petition for writs of certiorari to the Circuit Court of 
Appeals for the Seventh Circuit denied. Mr. Asa S. Chap- 
man for petitioners. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Messrs. Robert 
S. Erdahl and Irving S. Shapiro for the United States. 
Reported below: 147 F. 2d 587. 


No. 1128. Uwnitep StTaTEs EX REL. Doss v. LINDSLEY, 
SHERIFF. May 21, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. Richard. E. Westbrooks for petitioner. 
Reported below: 148 F. 2d 22. 


No. 1148. JEskowiTz v. CARTER, TRUSTEE IN BANK- 
ruptcy. May 21, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Mr. Archibald Palmer for petitioner. Mr. 
Joseph Glass for respondent. 
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No. 1144. Joun N. Price & Sons v. Maryann Casu- 
atty Co. May 21, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. Aaron Heller for petitioner. Mr. DeVoe 
Tomlinson for respondent. Reported below: 146 F. 
2d 807. 


No. 1147. Burton, ADMINISTRATRIX, v. FREEMAN CoAL 
MINING Corp. ET AL. May 21, 1945. Petition for writ 
of certiorari to the Supreme Court of Illinois denied. 
Mr. John J. Dowdle for petitioner. Mr. Henry S. Blum 
for respondents. Reported below: 388 III. 604, 58 N. E. 
2d 589. 


No. 1161. Cauey v. Ryan Distrisutine Corp. May 
21, 1945. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Messrs. 
Wm. Steell Jackson and Leonard L. Kalish for petitioner. 
Mr. Cedric W. Porter for respondent. Reported below: 
147 F. 2d 138. 


No. 1104. Mongar v. UNITED STATES; 

No. 1105. Mongsar v. UNITED STATEs; 

No. 1106. Coox v. UNITED STATEs; 

No. 1107. Jones v. UNITED States; 

No. 1108. Drew v. UNITED STATEs; 

No. 1109. Moore v. UNITED STaTEs; 

No. 1110. Linpu v. UNITED STATEs; 

No. 1111. Firzpatrick v. UNITED StaTeEs; 

No. 1112. Wuuarp v. UNITED STATEs; 

No. 1113. CANDLIN v. UNITED STaTEs; 

No. 1114. Cruser v. Unitep STATEs; and 

No. 1115. Mappams v. UnitTep States. May 21, 
1945. Petitions for writs of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Messrs. William 
D. Donnelly, Daniel O. Hastings, William A. Gray and 
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Homer Cummings for petitioners. Assistant Solicitor 
General Coz, Assistant Attorney General Tom C. Clark, 
Mr. Robert S. Erdahl and Miss Beatrice Rosenberg for 
the United States. Reported below: 147 F. 2d 916; No. 
1110, 148 F. 2d 332. 


No. 1131. McA.turster v. City or Rireset. May 21, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr. Will A. 
Morriss for petitioner. Reported below: 146 F. 2d 131. 


No. 1182. McA.utster v. City or Moopy. May 21, 
1945. Petition for writ of certiorari to the Circuit Court 
ot Appeals for the Fifth Cireuit denied. Mr. Will A. 
Morriss for petitioner. Reported below: 146 F. 2d 130. 


No. 1138. BrorHrerHoop oF Locomotive FIREMEN «& 
ENGINEMEN ET AL. Vv. INTERSTATE CoMMERCE COMMISs- 
sion. May 21, 1945. Petition for writ of certiorari to 
the United States Court of Appeals for the District of 
Columbia denied. Messrs. Frank L. Mulholland, Clar- 
ence M. Mulholland and Willard H. McEwen for peti- 
tioners. Reported below: 147 F. 2d 312. 


No. 1165. SHENKO ET AL., ADMINISTRATORS, Vv. JACK 
Cote TRANSPORTATION Co. May 21, 1945. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied. Mr. B. Nathaniel Richter for peti- 
tioners. Mr. Austin F. Canfield for respondent. Re- 
ported below: 147 F. 2d 361. 


No. 1166. Greater New York BroApcAsTING Corp. v. 
NATIONAL LasporR RELaTions Boarp. May 21, 1945. 
Petition for writ of certiorari to the Circuit Court of 
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Appeals for the Second Circuit denied. Mr. Sanford H. 
Cohen for petitioner. Assistant Solicitor General Coz, 
Messrs. Alvin J. Rockwell, Willard Cass, Misses Ruth 
Weyand and Fannie M. Boyls for respondent. Reported 
below: 147 F. 2d 337. 


No. 1168. DuLANney v. Copparp, Truster. May 21, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Cireuit denied. Mr. Albert C. 
Dulaney for petitioner. Mr. Nat L. Hardy for respondent. 
Reported below: 145 F. 2d 468. 


No. 1182. Moss, ADMINISTRATRIX, v. PENNSYLVANIA 
Rar~roap Co. May 21, 1945. Petition for writ of certi- 
orari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Jay E. Darlington for petitioner. 
Messrs. G. Bowdoin Craighill and R. Aubrey Bogley for 
respondent. Reported below: 146 F. 2d 673. 


No. 1183. Norton, TrRusTEE, v. Tom GREEN County. 
May 21, 1945. Petition for writ of certiorari to the Court 
of Civil Appeals, 3d Supreme Judicial District, of Texas, 
denied. Messrs. Scott Snodgrass, W. P. Dumas and John 
D. McCall for petitioner. Mr. Victor W. Bouldin for 
respondent. Reported below: 182 S. W. 2d 849. 


No. 1186. MaperreNse vo Brasin, S/A v. STULMAN- 
Emrick Lumser Co. May 21,1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Albert M. Parker for petitioner. 
Mr. Murry C. Becker for respondent. Reported below: 
147 F. 2d 399. 


No. 1188. Sunray Orn Co. v. CoMMISSIONER OF IN- 
TERNAL REVENUE. May 21, 1945. Petition for writ of 
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certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Messrs. John M. Wheeler and Edward 
Howell for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Samuel O. Clark, Jr., Messrs. 
Sewall Key and J. Louis Monarch for respondent. 
Reported below: 147 F. 2d 962. 





No. 1211. Mason v. ImpertAL IRRIGATION DIsTRICT 
ET AL. May 21, 1945. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit denied. 
Reported below: 146 F. 2d 1002. 


No. 1223. CoMMISSIONER OF INTERNAL REVENUE v. 
Repustic Corron Mitis. May 21, 1945. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fourth Circuit denied. Assistant Solicitor General Cox 
for petitioner. Messrs. John W. Townsend and J. Craig 
Peacock for respondent. Reported below: 147 F. 2d 278. 


No. 1227. Russetu, Receiver, v. ATLANTA FLOORING 
& Insu.atTion Co., Inc. et Au. May 21, 1945. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Fifth Circuit denied. Mr. H. A. Alexander for 
petitioner. Reported below: 146 F. 2d 884. 


No. 1140. Brooks et ux. v. DEwitr Et ux. May 21, 
1945. Petition for writ of certiorari to the Supreme Court 
of Texasdenied. Mr. J.C. Hall for petitioners. Reported 
below: 143 Tex. 122, 182 S. W. 2d 687. 


No. 1146. Hearst MaGazines, Inc. v. De Acosta; 


and 
No. 1157. Brown v. De Acosta. May 21, 1945. 
Petitions for writs of certiorari to the Circuit Court of Ap- 
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peals for the Second Circuit denied. Mr. Justice MurpHy 
is of opinion that certiorari should be granted. Mr. Al- 
fred H. Wasserstrom for petitioner in No. 1146. Messrs. 
Benjamin J. Rabin and Milton Diamond for petitioner in 
No. 1157. Messrs. Carl J. Austrian and Saul J. Lance for 
respondent. Reported below: 146 F. 2d 408. 


No. 1149. Uwnirep States v. WINEBRENNER; and 

No. 1150. Uwnirep States v. Loosr. May 21, 1945. 
Petition for writs of certiorari to the Cireuit Court of Ap- 
peals for the Eighth Circuit denied. Mr. Justice Buack 
is of opinion that certiorari should be granted. Solicitor 
General Fahy for the United States. Messrs. John G. 
Madden and Haveth E. Mau for respondent in No. 1150. 
Reported below: 147 F. 2d 322. 


_—_—_—_ 


No. 1160. FisHer v. MeEpweperr, Trustee. May 21, 
1945. Petition for writ of certiorari to the Court of Ap- 
peals of Maryland denied for the reason that application 
therefor was not made within the time provided by law. 
$8 (a), Act of February 13, 1925 (43 Stat. 936, 940), 28 
U.S. C. § 350. Messrs. Leonard Weinberg and J. Paul 
Schmidt for petitioner. Reported below: 40 A. 2d 360. 





No. 1181. DismMawn v. Securities & ExcHance Com- 
MISSION. May 21, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Tenth Circuit 
denied. Mr. Justice DovuGuas took no part in the con- 
sideration or decision of this application. Mr. Armwell L. 
Cooper for petitioner. Assistant Solicitor General Coz, 
Messrs. Chester T. Lane, Roger S. Foster, David K. 
Kadane and Arnold R. Ginsburg for respondent. Re- 
ported below: 147 F. 2d 679. 
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No. 1205. Srupss, TRusSTEE IN BANKRUPTCY, v. FULTON 
NaTIONAL BANK. May 21, 1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Justice Dovueias took no part in 
the consideration or decision of this application. Mr. 
William A. Sutherland for petitioner. Mr. Marion Smith 
for respondent. Reported below: 146 F. 2d 558. 


No. 1129. Quinn v. HEINZE, WARDEN. May 21, 1945. 
Petition for writ of certiorari to the Supreme Court of 
California denied. Reported below: 25 Cal. 2d 799, 154 
P. 2d 875. 


No. 1130. Unrrep States EX REL. McCann v. THOMp- 
sON, WARDEN. May 21, 1945. Petition for writ of certi- 
orari to the Circuit Court of Appeals for the Second 
Circuit denied. Gene McCann, pro se. Assistant Solici- 
tor General Coz, Assistant Attorney General Tom C. 
Clark, Messrs. Robert S. Erdahl and Irving S. Shapiro for 
respondent. Reported below: 148 F. 2d 341. 


No. 1145. Sorenson v. Lez County District Court. 
May 21, 1945. Petition for writ of certiorari to the 
Supreme Court of Iowa denied. 


No. 1151. Moore v. Battey. May 21, 1945. Petition 
for writ of certiorari to the Supreme Court of Tennessee 
denied. Mollie Moore, pro se. Mr. Campbell Yerger 
for respondent. 


No. 1154. Rerpmon v. Squier, WARDEN. May 21, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Ninth Circuit denied. Danial Jay Red- 
mon, pro se. Assistant Solicitor General Cox, Assistant 
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Attorney General Tom C. Clark, Messrs. Robert S. Erdahl 
and Irving S. Shapiro for respondent. Reported below: 
147 F. 2d 605. 


No. 1232. Crockett v. ILurNotis. May 21, 1945. 
Petition for writ of certiorari to the Supreme Court 
of Illinois denied. 


No. 1116. Bonciorno v. RaGEN, WARDEN. May 21, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Mr. Charles 
Liebman for petitioner. George F. Barrett, Attorney 
General of Illinois, and William C. Wines, Assistant At- 
torney General, for respondent. Reported below: 146 
F. 2d 349. 


No. 1162. Spruriti v. BALLARD ET AL. May 21, 1945. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. 


No. 866. Twise MiIninG & SMELTING Co. v. CHELAN 
MINING Co. ETAL. See ante, p. 837. 


No. —. ILLINOIS EX REL. PRicE v. RAGEN, WARDEN. 
May 28, 1945. Petition for writ of certiorari denied. 


No. 1096. Prerce Ort Corp. ET AL. v. UNITED STATEs. 
May 28, 1945. Petition for writ of certiorari to the Court 
of Claims denied. Messrs. Eugene Untermyer, Edgar J. 
Goodrich and John A. Gage for petitioners. Assistant 
Solicitor General Cox, Assistant Attorney General Samuel 
O. Clark, Jr., Messrs. Sewall Key and J. Louis Monarch 
for the United States. Reported below: 102 Ct. Cls. 360, 
58 F. Supp. 648. 
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No. 1169. Massman Construction Co. v. UNITED 
States. May 28, 1945. Petition for writ of certiorari 
to the Court of Claims denied. Messrs. Phil D. Morelock 
and Temple W. Seay for petitioner. Assistant Solicitor 
General Cox, Assistant Attorney General Shea, Messrs. 
Paul A. Sweeney and Jerome H. Simonds for the United 
States. Reported below: 102 Ct. Cls. 699. 


No. 1172. LavuGHLIN v. CHIEF JUSTICE AND ASSOCIATE 
JUSTICES OF THE District CourT oF THE UNITED STATES 
FOR THE District or CoLumMBIA. May 28, 1945. Petition 
for writ of certiorari to the United States Court of Appeals 
for the District of Columbia denied. Mr. James J. Laugh- 
lin for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for respondents. 
Reported below: 145 F. 2d 700. 


No. 1175. Union Pacrric Rattroap Co. v. LEET, 
ADMINISTRATRIX. May 28, 1945. Petition for writ of 
certiorari to the Supreme Court of California denied. 
Messrs. Malcolm Davis and Thomas W. Bockes for peti- 
tioner. Messrs. George M. Naus and Clifton Hildebrand 
for respondent. Reported below: 25 Cal. 2d 605, 155 P. 
2d 42. 


No. 1176. Unton Paciric Rartroap Co. v. LEsT, 
ADMINISTRATRIX. May 28, 1945. Petition for writ of 
certiorari to the Supreme Court of California denied. 
Messrs. Malcolm Davis and Thomas W. Bockes for peti- 
tioner. Messrs. George M. Naus and Clifton Hildebrand 
for respondent. Reported below: 25 Cal. 2d 605, 155 P. 
2d 42. 
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No. 1187. Ka .opner, JupGE, v. WEBSTER EISENLOHR, 
Inc. May 28,1945. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Mr. Hirsh W. Stalberg for petitioner. Mr. Paul D. Miller 
for respondent. Assistant Solicitor General Coz, Messrs. 
Roger S. Foster, Milton V. Freeman, Theodore L. Thau 
and David Ferber filed a memorandum on behalf of the 
Securities & Exchange Commission, as amicus curiae, in 
support of the petition. Reported below: 145 F. 2d 316. 


No. 1194. Buack v. RicHFIELD O1n Corp. May 28, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Messrs. John W. 
Preston, Oliver O. Clark and Irving M. Walker for peti- 
tioner. Mr. Leonard S. Lyon for respondent. Reported 
below: 146 F. 2d 801. 


No. 1195. Norra Kansas Ciry DrveLopMENtT Co. 
ET AL. v. CH1cAGO, BuRLINGTON & Quincy RarLroap Co. 
ET AL. May 28, 1945. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Eighth Circuit denied. 
Messrs. Henry N. Ess and Elton L. Marshall for petition- 
ers. Messrs. J. L. Rice, W. 8S. Hogsett, Hale Houts, An- 
drew C. Scott, J. C. James, Walter McFarland and Eldon 
Martin for respondents. Reported below: 147 F. 2d 161. 


No. 1197. Mramr Bripce Co. v. Rar~roapD ComMMIs- 
SION OF Fiormpa. May 28, 1945. Petition for writ of 
certiorari to the Supreme Court of Florida denied. Mr. 
Mitchell D. Price for petitioner. Mr. Lewis W. Petteway 
for respondent. Messrs. Robert H. Anderson and Alfred 
L. McCarthy filed a brief, as amici curiae, in opposition. 
Reported below: 154 Fla. 906, 20 So. 2d 356. 
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No. 1200. HELLER v. COMMISSIONER OF INTERNAL 
REVENUE. May 28, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Sidney M. Ehrman for petitioner. Assist- 
ant Solicitor General Cox, Assistant Attorney General 
Samuel O. Clark, Jr., Messrs. Sewall Key, J. Louis Mon- 
arch and Harold C. Wilkenfeld for respondent. Reported 
below: 147 F. 2d 376. 


No. 1210. Tamesa v. UNITED StaTEs. May 28, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Tenth Circuit denied. Mr. A. L. Wirin for 
petitioner. Assistant Solicitor General Coz, Assistant At- 
torney General Tom C. Clark, Messrs. Robert S. Erdahl 
and Irving S. Shapiro for the United States. Reported 
below: 148 F. 2d 298. 


No. 1222. Atsop eT AL. v. Pascuccit. May 28, 1945. 
Petition for writ of certiorari to the United States Court of 
Appeals for the District of Columbia denied. Messrs. 
Thomas M. Baker and Milton Conn for petitioners. 
Messrs. David A. Hart and George C. Gertman for 
respondent. Reported below: 147 F. 2d 880. 


No. 1225. ApprovEp DeHyYpDRATING Co., INC. v. GOLDEN 
Eacte Farm Propucts, Inc. May 28, 1945. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr. J. Bertram Wegman for 
petitioner. Mr. Maurice Rubinger for respondent. 
Reported below: 147 F. 2d 359. 


No. 1208. Mays v. Burcrss et AL. May 28, 1945. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Mr. Jus- 
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TIcE Murrey and Mr. Justice RuTLEDGE are of opinion 
that certiorari should be granted. Mr. Justice Reep and 
Mr. JUSTICE JACKSON took no part in the consideration or 
decision of this application. Messrs. James A. Cobb, 
George E. C. Hayes, Leon A. Ransom, William H. Hastie 
and Thurgood Marshall for petitioner. Mr. Henry 
Gilligan for respondents. Reported below: 147 F. 2d 869. 


No. 1177. Mackauti v. WasHINnctTon Gas Licut Co. 
May 28, 1945. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia. 
Messrs. A. M. Goldstein and W. C. Sullivan for petitioner. 
Reported below: 147 F. 2d 149. 


No. 1185. TELFIAN v. SANFoRD, WARDEN. May 28, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Charles Telfian, 
pro se. Assistant Solicitor General Coz, Assistant Attor- 
ney General Tom C. Clark, Messrs. Robert S. Erdahl and 
Leon Ulman for respondent. Reported below: 147 F. 
2d 945. 


No. —. ILLINOIS EX REL. WHITE v. RAGEN, WARDEN. 
June 4, 1945. Petition for writ of certiorari denied. 


No. 1092. Ca.irornta (IN THE MATTER OF ESTATE OF 
LinpquisT) v. UNITED STATES; 

No. 1093. CA.irorNniA (IN THE MATTER OF THE ESTATE 
oF WALKER) v. UNITED STATEs; 

No. 1214. Uwnitep States (IN THE MATTER OF ESTATE 
oF LINDQUIST) v. CALIFORNIA; and 

No. 1215. Uwnirep States (IN THE MATTER OF ESTATE 
oF WALKER) v. CALIFORNIA. June 4, 1945. Petitions for 
writs of certiorari to the Supreme Court of California 
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denied. Robert W. Kenny, Attorney General of Cali- 
fornia, and Clarence A. Linn, Deputy Attorney General, 
for petitioner in Nos. 1092 and 1093. Assistant Solicitor 
General Cox, Assistant Attorney General Shea, Messrs. 
Paul A. Sweeney and Walter J. Cummings, Jr. for the 
United States. Reported below: Nos. 1092 and 1214, 
25 Cal. 2d 697, 154 P. 2d 879; Nos. 1093 and 1215, 25 Cal. 
2d 719, 154 P. 2d 891. 


No. 1095. CREECH ET AL. v. UNITED States. June 4, 
1945. Petition for writ of certiorari to the Court of Claims 
denied. Mr. W.H. Poe for petitioners. Assistant Solici- 
tor General Cox, Messrs. Joseph Edward Williams, Roger 
P. Marquis and Robert L. Stern for the United States. 
Reported below: 102 Ct. Cls. 301. 





No. 1123. Sranparp AcciDENT INSURANCE Co. v. 
Unitep States. June 4, 1945. Petition for writ of cer- 
tiorari to the Court of Claims denied. Mr. Frank H. 
Myers for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Shea and Mr. Paul A. Sweeney 
for the United States. Reported below: 59 F. Supp. 407. 


No. 1203. DrILLMAN ET AL. v. UNITED States. June 4, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr. Riley Strick- 
land for petitioners. Assistant Solicitor General Coz, 
Messrs. Joseph, Edward Williams, Roger P. Marquis, John 
C. Harrington and Walter J. Cummings, Jr. for the United 
States. Reported below: 146 F. 2d 572. 


No. 1207. Crty or PHILADELPHIA ET AL. v. UNITED 
States. June 4, 1945. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Third Circuit denied. 
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Mr. Ernest Lowengrund for petitioners. Assistant Solici- 
tor General Cox, Messrs. Joseph Edward Williams, Roger 
P. Marquis and Robert L. Stern for the United States. 
Reported below: 147 F. 2d 291. 


No. 1216. 42Nnp Sr. Foro SuHop, Inc. et au. v. New 
YorK State Lasor ReEutatTions Boarp. June 4, 1945. 
Petition for writ of certiorari to the Supreme Court of 
New York denied. Mr. Sol. A. Herzog for petitioners. 
Mr. Philip Feldblum for respondent. Reported below: 
268 App. Div. 849, 50 N. Y.S. 2d 674. 


No. 1220. Armour & Co. v. Bow es, Price ApMINISs- 
TRATOR. June 4, 1945. Petition for writ of certiorari to 
the United States Emergency Court of Appeals denied. 
Messrs. Donald R. Richberg, Charles J. Faulkner and 
George E. Leonard, Jr. for petitioner. Assistant Solicitor 
General Coz, Messrs. Richard H. Field, Nathaniel L. 
Nathanson and Jacob D. Hyman for respondent. 
Reported below: 148 F. 2d 529. 


No. 1221. Oswatp & Hess Co. v. BowLes, Price 
ADMINISTRATOR. June 4, 1945. Petition for writ of cer- 
tiorari to the United States Emergency Court of Appeals 
denied. Mr. Benjamin M. Becker for petitioner. Assist- 
ant Solicitor General Cox and Mr. Richard H. Field for 
respondent. Reported below: 148 F. 2d 548. 


No. 1226. Barries, Receiver, v. BRANIFF AIRWAYS, 
Inc. June 4, 1945. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Charles D. Turner for petitioner. Reported below: 
146 F. 2d 336. 
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No. 1231. Wertz v. VILLAGE oF Soton. June 4, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit denied. Messrs. R. A. 
Argabright and John M. Sprigg for petitioner. Mr. 
Ralph W. Jones for respondent. Reported below: 148 F. 
2d 63. 


No. 1233. NationaL Bronx BANK v. CoMMISSIONER 
oF INTERNAL REVENUE. June 4, 1945. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Meyer D. Siegel for petitioner. 
Assistant Solicitor General Cox, Assistant Attorney Gen- 
eral Samuel O. Clark, Jr., Messrs. Sewall Key, J. Louis 
Monarch and Mrs. Maryhelen Wigle for respondent. 
Reported below: 147 F. 2d 651. 


No. 1235. NatHANson v. ILiLiInors. June 4, 1945. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied. Mr. Wm. Scott Stewart for petitioner. 
Reported below: 389 II]. 311, 59 N. E. 2d 677. 


No. 1240. Lorenza v. City or CLEVELAND. June 4, 
1945. Petition for writ of certiorari to the Supreme Court 
of Ohio denied. Mr. Harold T. Gassaway for petitioner. 
Mr. Joseph F. Smith for respondent. Reported below: 
144 Ohio St. 325, 58 N. E. 2d 771. 


No. 1246. Estate or MARSHALL ET AL. v. CoMMIS- 
SIONER OF INTERNAL REVENUE. June 4, 1945. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Messrs. James Marshall, 
Mark Eisner and Ferdinand Tannenbaum for petitioners. 
Assistant Solicitor General Coz, Assistant Attorney Gen- 
eral Samuel O. Clark, Jr., Messrs. Sewall Key and J. Louis 
Monarch for respondent. Reported below: 147 F. 2d 75. 
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No. 1248. Gaur eT AL. v. OKLAHOMA EX REL. Coss, 
ATTORNEY GENERAL. June 4, 1945. Petition for writ of 
certiorari to the Criminal Court of Appeal of Oklahoma 
denied. Mr. William Joseph Hulsey and Mrs. Lena 
Hulsey for petitioners. Reported below: 146 P. 2d 133. 


No. 1251. Western States MaAcuHIne Co. v. S. S. 
HepwortH Co. June 4, 1945. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Messrs. Albert C. Johnston and Nelson 
Inttell for petitioner. Mr. Charles H. Howson for 
respondent. Reported below: 147 F. 2d 345. 


No. 1252. Texas & Paciric Rattway Co. v. RILEy, 
ADMINISTRATRIX. June 4, 1945. Petition for writ of 
certiorari to the Court of Civil Appeals, Sixth Supreme 
Judicial District, of Texas, denied. Messrs. Henry D. 
Akin, M. E. Clinton and J. T. Suggs for petitioner. Mr. 
S. P. Jones for respondent. Reported below: 183 S. W. 
2d 991. 


No. 1256. Boston & Marne Rariroap v. CABANA. 
June 4, 1945. Petition for writ of certiorari to the Circuit 
Court of Appeals for the First Circuit denied. Mr. 
Francis P. Garland for petitioner. Mr. Philip Nichols for 
respondent. Reported below: 148 F. 2d 150. 


No. 1268. DvuDLEy ET AL., CONSTITUTING THE STOCK- 
HOLDERS’ PROTECTIVE COMMITTEE, Vv. MEALEY, TRUSTEE, 
ET AL. June 4, 1945. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Second Circuit 
denied. Mr. George C. Vournas for petitioners. Mr. 
Charles E. Nichols for respondents. Reported below: 
147 F. 2d 268. 
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No. 1255. Bank or New York v. GRIFFITH. June 4, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. The Cuter 
JusTicE took no part in the consideration or decision of 
this application. Mr. George W. Martin for petitioner. 
Louise A. Griffith, pro se. Reported below: 147 F. 2d 
899. 


No. 1262. Wiis v. SUPREME Court oF Iowa. June 
4, 1945. Petition for writ of certiorari to the Supreme 
Court of Iowa denied. Reported below: 18 N. W. 2d 81. 


No. 1290. FLANNIGAN v. RAGEN, WARDEN. June 4, 
1945. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied. 


No. 1325. BricgANce v. CALIFORNIA; and 

No. 1333. Wuuitson v. CAuirorniA. June 4, 1945. 
The petitions for writs of certiorari to the Supreme Court 
of California are denied. The stay orders heretofore 
granted are vacated. Reported below: 25 Cal. 2d 593, 
154 P. 2d 867. 


No. —. Gosin v. CLARKE. June 11, 1945. Petition 
for writ of certiorari denied. 


No. 1192. Lount er Au. v. HINER ET AL. June 11, 
1945. Petition for writ of certiorari to the Supreme Court 
of Arizona denied. Mr. Thomas O. Marlar for petition- 
ers. Mr. Charles L. Strouss for respondents. Reported 
below: 154 P. 2d:372. 


No. 1217. Warp v. AvcTIONEERS ASSOCIATION OF 
SOUTHERN CALIFORNIA ET AL. June 11, 1945. Petition 
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for writ of certiorari to the District Court of Appeal, 
2nd Appellate District, of California, denied. Messrs. 
Clarence A. Linn and Maz Radin for petitioner. Mr. 
Maurice Schulman for respondents. Robert W. Kenny, 
Attorney General of California, as amicus curiae, in sup- 
port of the petition. Reported below: 67 Cal. App. 2d 
183, 153 P. 2d 765. 


No. 1224. Ray ET AL., DOING BUSINESS AS SUPERIOR 
Unirorm Cap & Suirt Mr. Co., v. BowLes, Price Ap- 
MINISTRATOR. June 11, 1945. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. Morris Lavine for petitioners. 
Assistant Solicitor General Cox and Mr. David London 
for respondent. Reported below: 146 F. 2d 652. 


No. 1239. SoHMeEr v. UNITED States. June 11, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit denied. Mr. Max Chopnick 
for petitioner. Assistant Solicitor General Coz, Assistant 
Attorney General Tom C. Clark, Mr. Robert S. Erdahl 
and Miss Beatrice Rosenberg for the United States. 


No. 1247. VANDENBERGE ET AL. Vv. COMMISSIONER OF 
INTERNAL REVENUE. June 11, 1945. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Leroy G. Denman for petitioners. 
Assistant Solicitor General Cox, Assistant Attorney Gen- 
eral Samuel O. Clark Jr., Messrs. Sewall Key and J. Louis 
Monarch for respondent. Reported below: 147 F. 2d 167. 


No. 1258. CAROTHERS ET AL., DOING BUSINESS AS ALL- 
RIGHT PARKING SysTEeM, Lrp. v. BOwLEs, Price ADMINISs- 
TRATOR. June 11, 1945. Petition for writ of certiorari to 
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the United States Emergency Court of Appeals denied. 
Mr. Walter F. Brown for petitioners. Assistant Solicitor 
General Cox and Mr. Richard H. Field for respondent. 
Reported below: 148 F. 2d 554. 


No. 1265. CHAPMAN PRICE STEEL Co. v. COMMISSIONER 
oF INTERNAL REvENUE. June 11, 1945. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. Messrs. Loren E. Souers and 
Albert B. Arbaugh for petitioner. Assistant Solicitor 
General Coz, Assistant Attorney General Samuel O. 
Clark, Jr., Messrs. Sewall Key, J. Louis Monarch and 
Newton K. Fox for respondent. Reported below: 146 F. 
2d 189. 


No. 1170. IN re Suatrery. June 11, 1945. Petition 
for writ of certiorari to the Supreme Court of Michigan 
denied. Mr. Wm. Henry Gallagher for petitioner. 
Messrs. Kim Sigler, Victor C. Anderson and H. H. Warner 
were on a brief in opposition. Reported below: 310 Mich. 
458, 17 N. W. 2d 251. 


No. 11938. Wisconsin ALUMNI RESEARCH FounpDa- 
TION v. VITAMIN TECHNOLOGISTS, INC. ET AL. June 11, 
1945. Petition for writ of certiorari to the Circuit Court of 
Appeals for the Ninth Circuit denied. Messrs. George I. 
Haight and Frank Parker Davis for petitioner. Messrs. 
R. Welton Whann and Robert M. McManigal for 
respondents. Reported below: 146 F. 2d 941. 


No. 1249. Leurer v. NickoLopuLos. June 11, 1945. 
Petition for writ of certiorari to the Court of Errors and 
Appeals of New Jersey denied for the reason that applica- 
tion therefor was not made within the time provided by 
law. §8 (a), Act of February 13, 1925 (43 Stat. 936, 940), 
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28 U.S.C. § 350. Mr. Joseph Steiner for petitioner. Mr. 
Ernest C. Lum for respondent. Reported below: 132 
N. J. L. 461, 40 A. 2d 794. 


No. 1260. SHERIDAN ET AL. v. EVANS ETAL. June 11, 
1945. Petition for writ of certiorari to the Supreme Court 
of Tennessee denied. Reported below: 186 S. W. 2d 911. 


No. 1332. GREENBERG v. New York. June 11, 1945. 
The application for a stay is denied. Petition for writ 
of certiorari to the Appellate Division of the Supreme 
Court of New York denied. Messrs. Herbert Goldmark 
and Joseph K. Guerin for petitioner. Reported below: 
268 App. Div. 1028, 52 N. Y. S. 2d 942. 


No. 1213. Guick BrorHers LumBeErR Co. ET AL. v. 
Bow es, Price ADMINISTRATOR. June 11,1945. Petition 
for writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied for failure to comply with par. 2 of 
Rule 38 of the Rules of this Court. The brief filed in sup- 
port of the petition is not “direct and concise” as required 
by that rule. Mr. Morris Lavine for petitioners. Assist- 
ant Solicitor General Cox and Mr. David London for 
respondent. Reported below: 146 F. 2d 566. 


No. 1038. WuuuiAMs v. O_tson, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Supreme Court 
of Nebraska denied. Leslie Williams, pro se. Walter R. 
Johnson, Attorney General of Nebraska, H. Emerson 
Kokjer, Deputy Attorney General, and Robert A. Nelson, 
Assistant Attorney General, for respondent. Reported 
below: 145 Neb. 282, 16 N. W. 2d 178. 
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No. 1178. Cuark v. STATE OF WASHINGTON. June 11, 
1945. Petition for writ of certiorari to the Supreme 
Court of Washington denied. Mr. Lucius G. Nash for 
petitioner. Reported below: 21 Wash. 2d 774, 153 P. 
2d 297. 


No. 1198. PaumMer v. SANForD, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Richard Alfred 
Palmer, pro se. Assistant Solicitor General Coz, Assist- 
ant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for respondent. 
Reported below: 147 F. 2d 549. 


No. 1230. Mrozik v. JOHNSTON, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Edward 
R. Mrozik, pro se. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for respondent. 
Reported below: 148 F. 2d 149. 


No. 1318. SHaw v. Iturnors. June 11, 1945. Peti- 
tion for writ of certiorari to the Supreme Court of Illinois 
denied. 


No. 1319. Der Freitas v. Martin, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Court of 
Appeals of New York denied. 


No. 1334. Harness v. Intinors. June 11, 1945. Peti- 
tion for writ of certiorari to the Supreme Court of Illinois 
denied. 
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No. 1163. GuerTLER v. Unitep States. June 11, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Peter Guertler, 
pro se. Assistant Solicitor General Cox, Assistant Attor- 
ney General Tom C. Clark, Messrs. Robert S. Erdahl and 
Leon Ulman for the United States. Reported below: 
147 F. 2d 796. 


No. 884. Reruity et Au. v. Mituis. June 18, 1945. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Messrs. 
Robert E. Lynch, Nicholas J. Chase and Frank Michels 
for petitioners. Solicitor General Fahy, Messrs. Alvin J. 
Rockwell, David Findling, Dominick L. Manoli and Miss 
Ruth Weyand for respondent. Reported below: 144 F. 
2d 259. 


No. 1241. D. ann W. Lines, Inc. v. GARFIELD, 
ADMINISTRATRIX;} 

No. 1242. D.anp W. Lings, Inc. v. BAKER; and 

No. 1243. D.anp W. Lings, Inc. v. Warp. June 18, 
1945. Petition for writs of certiorari to the Superior 
Court of Massachusetts denied. Mr. Herbert S. Avery 
for petitioner. Reported below: See 317 Mass. 674, 59 
N. E. 2d 287. 


No. 1261. Hoxr v. Texas-New Mexico PIPELINE Co. 
June 18, 1945. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Theodore Mack for petitioner. Mr. Maury Kemp for 
respondent. Reported below: 145 F. 2d 862. 


No. 1279. Emery ET AL. v. ORLEANS LEVEE Boarp. 
June 18, 1945. “Petition for writ of certiorari to the Su- 
preme Court of Louisiana denied. Mr. W. H. Talbot for 
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No. 1178. CuarK v. STATE OF WASHINGTON. June 11, 
1945. Petition for writ of certiorari to the Supreme 
Court of Washington denied. Mr. Lucius G. Nash for 
petitioner. Reported below: 21 Wash. 2d 774, 153 P. 
2d 297. 


No. 1198. PALMER v. SANFORD, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Richard Alfred 
Palmer, pro se. Assistant Solicitor General Coz, Assist- 
ant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for respondent. 
Reported below: 147 F. 2d 549. 


No. 1230. Mrozix v. JOHNSTON, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Edward 
R. Mrozik, pro se. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for respondent. 
Reported below: 148 F. 2d 149. 


No. 1318. SHaw v. Iuuirnois. June 11, 1945. Peti- 
tion for writ of certiorari to the Supreme Court of Illinois 
denied. 


No. 1319. Der Frerras v. Martin, WARDEN. June 11, 
1945. Petition for writ of certiorari to the Court of 
Appeals of New York denied. 


No. 13834. HArngs v. Ittinors. June 11, 1945. Peti- 
tion for writ of certiorari to the Supreme Court of Illinois 
denied. 
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No. 1163. GuerTLER v. UNiTEp States. June 11, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Peter Guertler, 
pro se. Assistant Solicitor General Coz, Assistant Attor- 
ney General Tom C. Clark, Messrs. Robert S. Erdahl and 
Leon Ulman for the United States. Reported below: 
147 F. 2d 796. 


No. 884. Reruiy et Au. v. Mituis. June 18, 1945. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Messrs. 
Robert E. Lynch, Nicholas J. Chase and Frank Michels 
for petitioners. Solicitor General Fahy, Messrs. Alvin J. 
Rockwell, David Findling, Dominick L. Manoli and Miss 
Ruth Weyand for respondent. Reported below: 144 F. 
2d 259. 


No. 1241. D. anp W. Lines, Inc. v. GARFIELD, 
ADMINISTRATRIX} 

No. 1242. D.anp W. Lings, Inc. v. BAKER; and 

No. 1248. D.anp W. Lings, Inc. v. Warp. June 18, 
1945. Petition for writs of certiorari to the Superior 
Court of Massachusetts denied. Mr. Herbert S. Avery 
for petitioner. Reported below: See 317 Mass. 674, 59 
N. E. 2d 287. 


No. 1261. Hout v. Texas-New Mexico PIpe.ine Co. 
June 18, 1945. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Theodore Mack for petitioner. Mr. Maury Kemp for 
respondent. Reported below: 145 F. 2d 862. 


No. 1279. Emery ET AL. v. ORLEANS LEVEE Boarp. 
June 18, 1945. - Petition for writ of certiorari to the Su- 
preme Court of Louisiana denied. Mr. W.H. Talbot for 
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petitioners. Messrs. Hugh M. Wilkinson and Severn T. 
Darden for respondent. Reported below: 207 La. 386, 
21 So. 2d 418. 


No. 1280. Lukin, ADMINISTRATRIX, ET AL. v. CHAT- 
TERTON. June 18, 1945. Petition for writ of certiorari to 
the Supreme Court of Montana denied. Mr. E. J. 
McCabe for petitioners. Mr. H.C. Hall for respondent. 
Reported below: 154 P. 2d 798. 


No. 1281. MARTIN ET AL. v. SCHILLO ET AL. June 18, 
1945. Petition for writ of certiorari to the Supreme Court 
of Illinois denied. Mr. Edward H. 8S. Martin for petition- 
ers. Mr. S. Ashley Guthrie for respondents. Reported 
below: 389 Ill. 607, 60 N. E. 2d 392. 


No. 1283. Jerry Vocet Music Co., Inc. v. Forster 
Music PusuisHers, Inc. June 18, 1945. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Cireuit denied. Mr. Arthur F. Driscoll for peti- 
tioner. Mr. Edwin P. Kilroe for respondent. Reported 
below: 147 F. 2d 614. 


No. 1284. STONESIFER ET VIR V. SWANSON ET AL., EXEc- 
UTORS, ET AL. June 18, 1945. Petition for writ of certi- 
orari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Charles R. Aiken for petitioners. 
Mr. Matthias Concannon for respondents. Reported 
below: 146 F. 2d 671. 


No. 1286. Wisconsin Pustic SeERviceE Corp. v. 
FEDERAL PowErR COMMISSION; and 

No. 1297. Wisconsin v. FEpERAL Power Commis- 
sion. June 18, 1945. Petitions for writs of certiorari to 
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the Circuit Court of Appeals for the Seventh Circuit 
denied. Messrs. J. G. Hardgrove and Bert Vandervelde 
for petitioner in No. 1286. John E. Martin, Attorney 
General of Wisconsin, and H. T. Ferguson, Assistant At- 
torney General, for petitioner in No. 1297. Assistant So- 
licitor General Cox, Assistant Attorney General Shea, 
Messrs. Chester T. Lane, Paul A. Sweeney, Charles V. 
Shannon and Howard E. Wahrenbrock for respondent. 
Reported below: 147 F. 2d 743. 


No. 1289. Uwnirep STATES EX REL. ZUCKER Vv. OSBORNE, 
Director. June 18, 1945. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Mr. Julien Cornell for petitioner. Assistant So- 
licitor General Cox, Assistant Attorney General Tom C. 
Clark, Messrs. Robert S. Erdahl and Irving S. Shapiro for 
respondent. Reported below: 147 F. 2d 135. 


No. 1291. Roserts v. UNITED States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Fifth Circuit denied. Mr. G. Ernest Jones 
for petitioner. Assistant Solicitor General Coz, Assistant 
Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Irving S. Shapiro for the United States. 
Reported below: 148 F. 2d 140. 


No. 1295. Cuiarion O1n Co. v. COMMISSIONER OF 
INTERNAL REVENUE; and 

No. 1371. CoMMISSIONER OF INTERNAL REVENUE Uv. 
Cuarion Orn Co. June 18, 1945. Petitions for writs of 
certiorari to the United States Court of Appeals for the 
District of Columbia denied. Messrs. Ellsworth C. Al- 
vord and Floyd F. Toomey for petitioner in No. 1295. 
Assistant Solicitor General Coz, Assistant Attorney Gen- 
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eral Samuel O. Clark, Jr., Messrs. Sewall Key, J. Louis 
Monarch and Hilbert P. Zarky for the Commissioner of 
Internal Revenue. Reported below: 148 F. 2d 671. 


No. 1296. WAREHIME, DOING BUSINESS AS NEZEN 
MILK Foop Co., ET AL. v. VARNEY, MILK Market AGENT, 
War Foop ADMINISTRATION, ETAL. June 18,1945. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit denied. Mr. Paul W. Walter for peti- 
tioners. Assistant Solicitor General Coz, Assistant At- 
torney General Tom C. Clark, Mr. Robert S. Erdahl and 
Miss Beatrice Rosenberg for respondents. Reported 
below: 147 F. 2d 238. 


No. 1298. Estate or CHEW v. COMMISSIONER OF IN- 
TERNAL REVENUE. June 18, 1945. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Messrs. Robert A. Littleton and Clare C. 
Clark for petitioner. Assistant Solicitor General Coz, As- 
sistant Attorney General Samuel O. Clark, Jr., Messrs. 
Sewall Key, J. Louis Monarch, F. E. Youngman and 
Walter J. Cummings, Jr. for respondent. Reported 
below: 148 F. 2d 76. 


No. 1299. THe Jutius H. Barnes etc. v. THE 
Cauatco No. 2 eT AL.; and 

No. 1300. Eriz & St. LAwReENcE Corp. ETc. v. THE 
Catatco No. 2rT AL. June 18, 1945. Petition for writs 
of certiorari to the Circuit Court of Appeals for the Sec- 
ond Circuit denied. Messrs. Wilbur E. Dow, Jr. and Wil- 
liam G. Symmers for petitioner. Messrs. Christopher E. 
Heckman and James A. Martin for respondents. Reported 
below: 147 F. 2d 545. 


No. 1302. Eurne’s, Inc. v. Gaytorp CoNTAINER 
Corp. June 18, 1945. Petition for writ of certiorari to 
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the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. Van B. Wake for petitioner. Mr. Malcolm 
K. Whyte for respondent. Solicitor General Fahy, 
Messrs. J. Edward Williams, Chester T. Lane and Roger P. 
Marquis filed a memorandum for the United States, as 
amicus curiae. Reported below: 148 F. 2d 33. 


No. 1303. Exrne’s, Inc. v. LAKEsSIDE LABORATORIES, 
Inc. June 18, 1945. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Mr. Van B. Wake for petitioner. Mr. Malcolm K. 
Whyte for respondent. Solicitor General Fahy, Messrs. 
J. Edward Williams, Chester T. Lane and Roger P. 
Marquis filed a memorandum for the United States, as 
amicus curiae. Reported below: 148 F. 2d 33. 


No. 1306. Humsie Or & ReFinine Co. v. EIGHTH 
REGIONAL WaR Lasor BoARDET AL. June 18, 1945. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit denied. Messrs. Rex G. Baker and 
John H. Crooker for petitioner. Assistant Solicitor Gen- 
eral Coz, Assistant Attorney General Shea, Messrs. Paul 
A. Sweeney and Abraham J. Harris for respondents. 
Reported below: 145 F. 2d 462. 


No. 1312. JoHn A. WaTHEN DisTILLERy Co. v. Com- 
MISSIONER OF INTERNAL REVENUE. June 18, 1945. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit denied. Messrs. Robert N. Miller, 
Homer Hendricks and John E. Tarrant for petitioner. 
Solicitor General Fahy, Assistant Attorney General 
Samuel O. Clark, Jr., Messrs. Sewall Key, Chester T. Lane, 
Robert N. Anderson and Mrs. Muriel S. Paul for 
respondent. Reported below: 147 F. 2d 998. 
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No. 1314. AscHer v. UniTEpD States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit denied. Mr. Denis M. Hur- 
ley for petitioner. Solicitor General Fahy, Assistant 
Attorney General Tom C. Clark, Messrs. Robert S. Erdahl 
and Leon Ulman for the United States. Reported below: 
147 F. 2d 544. 


No. 1285. Fournace v. Bow es, Price ADMINISTRA- 
Tor. June 18, 1945. Petition for writ of certiorari to the 
United States Emergency Court of Appeals denied. 
Messrs. Clyde P. Miller and Albert Stump for petitioner. 
Solicitor General Fahy and Mr. Richard H. Field for 
respondent. Reported below: 148 F. 2d 97. 


No. 1315. MassACHUSETTS ET AL. v. New York, NEw 
Haven & Hartrorp Rariroap Co.; and 

No. 1316. CHAPIN ET AL., EXECUTIVE COMMITTEE FOR 
INSTITUTIONAL Group, v. NEw York, NEw Haven & 
HARTFORD RaILtRoaD Co. eT AL. June 18, 1945. Petitions 
for writs of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Clarence A. Barnes, Attorney 
General of Massachusetts, George P. Drury, Assistant At- 
torney General, and Mr. Jacob Spiegel for the State of 
Massachusetts, and Messrs. Henry E. Foley and Robert H. 
Davison for the City of Boston et al., petitioners in No. 
1315. Messrs. Henry W. Anderson and Curtiss K. 
Thompson for petitioners in No. 1316. Messrs. John W. 
Davis, Edwin S. 8. Sunderland, Judson C. McLester, Jr., 
James L. Homire, John L. Hall, James Garfield, Fred N. 
Oliver, Willard P. Scott, William A. W. Stewart, 
M’Cready Sykes, H. C. McCollom, Edward E. Watts, Jr., 
George E. Beers, Jesse E. Waid and Edmund Ruffin 
Beckwith for respondents. Reported below: 147 F. 
2d 40. 
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No. 1320. Muuarp v. UNnitep States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. Jno. W. Harrell 
for petitioner. Solicitor General Fahy, Assistant Attor- 
ney General Tom C. Clark, Messrs. Robert S. Erdahl and 
Irving S. Shapiro for the United States. Reported below: 
148 F. 2d 154. 


No. 13827. SavAGE ET AL. v. LORRAINE ET AL. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Earl C. 
Demoss for petitioners. Messrs. Oliver O. Clark and 
Mark L. Herron for respondents. Reported below: 148 
F. 2d 818. 


No. 1331. Hetne v. Unirep States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit denied. Mr. George 
Boochever for petitioner. Solicitor General Fahy, Assist- 
ant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for the United States. 
Reported below: 149 F. 2d 485. 


No. 1342. RaAnpALL v. UNITED States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. G. Ernest 
Jones for petitioner. Reported below: 148 F. 2d 234. 


No. 1369. BratcHer v. Unitep States. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Messrs. Milton 
Kramer and Joseph A. Fanelli for petitioner. Reported 
below: 149 F. 2d 742. 
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No. 1374. D1 Metta v. Bowes, Prick ADMINISTRATOR, 
ET AL. June 18, 1945. Petition for writ of certiorari to 
the Circuit Court of Appeals for the First Circuit denied. 
Mr. John P. Brennan for petitioner. Reported below: 
148 F. 2d 725. 


No. 1282. HorrenstTEIN ET AL. v. YoRK Ice MACHIN- 
ERY Corp. June 18, 1945. On consideration of the 
suggestion of a diminution of the record and a motion 
for a writ of certiorari in that relation, the motion for 
certiorari is denied. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Messrs. Arthur Garfield Hays and George D. Hornstein 
for petitioners. Messrs. Robert H. Richards and Aaron 
Finger for respondent. Reported below: 146 F. 2d 835. 


No. 1294. Jones & LAUGHLIN STEEL Corp. v. NATIONAL 
Lasor RELATIONS Boarp. June 18, 1945. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. The CuHrer Justice and Mr. 
Justice Roperts took no part in the consideration or 
decision of this application. Messrs. Alfred C. Kammer 
and John C. Bane, Jr. for petitioner. Assistant Solicitor 
General Coz, Mr. Alvin J. Rockwell, Misses Ruth Weyand 
and Jda Klaus for respondent. Reported below: 146 F. 
2d 833. 


No. 1270. Sprices v. State Boarp or Law Exam- 
INERS. June 18, 1945. The application for a stay is 
denied. Petition for writ of certiorari to the Supreme 
Court of Wyoming denied. Reported below: 155 P. 
2d 285. 


No. 1199. Youne v. SANFORD, WARDEN. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Louis David 
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Young, pro se. Assistant Solicitor General Coz, Assistant 
Attorney General Tom C. Clark, Messrs. Robert S. Erdahl 
and Leon Ulman for respondent. Reported below: 147 
F. 2d 1007. 


No. 1209. Burau v. JOHNSTON, WARDEN. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Wayne M. 
Collins for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl and Miss Beatrice Rosenberg for respondent. 
Reported below: 146 F. 2d 230. 


No. 1212. BaNncHart v. UnitTep States. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Basil Bang- 
hart, pro se. Assistant Solicitor General Cox, Assistant 
Attorney General Tom C. Clark, Messrs. Robert S. Erdahl 
and Irving S. Shapiro for the United States. Reported 
below: 148 F. 2d 521. 


No. 1228. Corrin v. ReicHarp. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit denied. Lyman Glover 
Coffin, pro se. Solicitor General Fahy, Assistant Attor- 
ney General Tom C. Clark, Mr. Robert S. Erdahl and Miss 
Beatrice Rosenberg for respondent. Reported below: 
148 F. 2d 278. 


No. 1244. Oxman v. UNITED States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Eighth Circuit denied. Mazwell P. 
Ozman, pro se. Solicitor General Fahy, Assistant Attor- 
ney General Tom C. Clark, Messrs. Robert S. Erdahl and 
Leon Ulman for the United States. Reported below: 
148 F. 2d 750. ~ 
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No. 1250. CoGHLAN v. UnitTep States. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. Donald H. 
Latshaw for petitioner. Solicitor General Fahy, Assist- 
ant Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Leon Ulman for the United States. Reported 
below: 147 F. 2d 233. 


No. 1253. Davis v. Unitep States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. Weldon G. 
Starry for petitioner. Assistant Solicitor General Coz, 
Assistant Attorney General Tom C. Clark, Messrs. Robert 
S. Erdahl and Irving S. Shapiro for the United States. 
Reported below: 148 F. 2d 203. 


No. 1288. Nose v. BoTKIN, SUPERINTENDENT. June 
18, 1945. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
denied. Mr. James J. Laughlin for petitioner. Assist- 
ant Solicitor General Cox, Assistant Attorney General 
Tom C. Clark, Mr. Robert S. Erdahl and Miss Beatrice 
Rosenberg for respondent. 


No. 1292. WiuuiamMs v. Unitep Srates. June 18, 
1945. Petition for writ of certiorari to the Cireuit Court 
of Appeals for the Fifth Circuit denied. James Nevils 
Williams, pro se. Assistant Solicitor General Coz, Assist- 
ant Attorney General Tom C. Clark, Messrs. Robert S. 
Erdahl and Irving S. Shapiro for the United States. 
Reported below: 148 F. 2d 923. 


No. 1301. Lee v. ALABAMA. June 18, 1945. Petition 
for writ of certiorari to the Supreme Court of Alabama 
denied. Reported below: 246 Ala. 343, 20 So. 2d 471. 
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No. 1304. Dices v. WeLcH, SUPERINTENDENT. June 
18, 1945. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
denied. Reported below: 148 F. 2d 667. 


No. 1311. Dunpar v. UNITED States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Seventh Circuit denied. Floyd Dunbar, 
pro se. Solicitor General Fahy, Assistant Attorney Gen- 
eral Tom C. Clark, Mr. Robert S. Erdahl and Miss Beatrice 
Rosenberg for the United States. Reported below: 149 
F, 2d 151. 


No. 1340. Woopwarp v. RaGeN, WARDEN. June 18, 
1945. Petition for writ of certiorari to the Supreme Court 
of Illinois denied. 


No. 1341. THUNDER v. HuNTER, WARDEN. June 18, 
1945. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Reported 
below: 149 F. 2d 578. 


No. 1353. Dr Marcos v. OVERHOLSER, SUPERINTEND- 
ENT. June 18, 1945. Petition for writ of certiorari to 
the United States Court of Appeals for the District of 
Columbia denied. Messrs. Wm. E. Leahy, Nicholas J. 
Chase and James F. Reilly for petitioner. Solicitor Gen- 
eral Fahy, Assistant Attorney General Tom C. Clark, Mr. 
Robert S. Erdahl and Miss Beatrice Rosenberg for 
respondent. Reported below: 149 F. 2d 23. 


No. 1356. BonHam v. RaGeN, WARDEN. June 18, 
1945. Petition- for writ of certiorari to the Supreme 
Court of Illinois denied. 
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No. 1358. Bartey v. Fiona. June 18, 1945.  Peti- 
tion for writ of certiorari to the Supreme Court of Florida 
denied. Reported below: 154 Fla. 819, 21 So. 2d 714. 


No. 1363. Dorsey v. GILL, SUPERINTENDENT. June 
18, 1945. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
denied. Ernest F. Dorsey, Jr., pro se. Solicitor General 
Fahy, Assistant Attorney General Tom C. Clark, Messrs. 
Robert S. Erdahl and Irving S. Shapiro for respondent. 
Reported below: 148 F. 2d 857. 


No. 1370. NicHo.ts v. NIERSTHEIMER, WARDEN. June 
18, 1945. Petition for writ of certiorari to the Supreme 
Court of Illinois denied. 


No. 1378. Swanson v. RAGEN, WARDEN. June 18, 
1945. Petition for writ of certiorari to the Supreme Court 
of Illinois denied. 


No. 1368. Stewart v. RaGeEN, WARDEN. June 18, 
1945. Petition for writ of certiorari to the Supreme Court 
of Illinois denied. The motion for leave to file petition 
for writ of habeas corpus is also denied. 


No. 1377. Roscor v. UniTep States. June 18, 1945. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Sixth Circuit denied for the reason that appli- 
cation therefor was not made within the time provided by 
law. Rule XI of the Criminal Appeals Rules, 292 U. S. 
665-66 ; Coy v. United States, 316 U.S. 342. George Ros- 
coe, pro se. Solicitor General Fahy for the United States. 
Reported below: 148 F. 2d 333. 
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CASES DISPOSED OF WITHOUT CONSIDERA- 
TION BY THE COURT, FROM APRIL 24, 1945, 
THROUGH JUNE 18, 1945. 


No. 1148. Murpny et AL. v. UNITED States DistRIcT 
CouRT FOR THE NORTHERN DisTRIcT OF CALIFORNIA ET AL. 
On petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit. April 30, 1945. Dis- 
missed per stipulation of counsel. Mr. Sidney M. Ehr- 
man for petitioners. Reported below: 145 F. 2d 1018. 


No. 1259. Droste, ExecutTrix, v. Harry ATLAS Sons, 
Inc. ET AL. June 4, 1945. On petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Second 
Circuit. Dismissed on motion of counsel for the peti- 
tioner. Mr. Otto C. Sommerich for petitioner. Reported 
below: 145 F. 2d 899. 





DECISIONS DENYING REHEARING, FROM APRIL 
24, 1945, THROUGH JUNE 18, 1945.* 


No. —. Ex parte WILLIAM M. Leg. April 30, 1945. 
323 U.S. 669. 


No. 379. Couorapo INTERSTATE Gas Co. v. FEDERAL 
Power CoMMISSION ET AL.; and 

No. 380. CANADIAN River Gas Co. v. FEDERAL POWER 
CoMMISSION ETAL. April 30,1945. 324 U.S. 581. 


No. 809. McCoy v. Pescor, WARDEN. April 30, 1945. 
324 U.S. 868. 


*See Table of Cases Reported in this volume for earlier decisions 
in these cases, unless otherwise indicated, 
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No. 935. CoMPAGNA ET AL. v. UNITED States. April 
30, 1945. 324 U.S. 867. 


No. 946. KaurmMan v. UnitTep States. April 30, 
1945. 324 U.S. 867. 


No. 1027. MatuinckKropr v. COMMISSIONER OF IN- 
TERNAL ReveNvE. April 30, 1945. 324 U.S. 871. 


No. 296. PANHANDLE EASTERN P1pe LINE Co. ET AL. v. 
FEDERAL PoWER COMMISSION ET AL. See ante, p. 834. 


No. 897, October Term, 1936. McDona.tp v. UNITED 
STATES; 

No. 520, October Term, 1941. McDonatp v. Hup- 
SPETH, WARDEN; and 

No. 477, October Term, 1943. McDona.p v. UNITED 
StaTes. May 7, 1945. Petition for other relief also 
denied. 301 U.S. 697, 314 U.S. 617, 320 U.S. 804. 


No. 38. Hooven & ALuison Co. v. Evatr, Tax 
CoMMISSIONER OF OH10. May 7, 1945. 324 U.S. 652. 


No. 354. COMMISSIONER OF INTERNAL REVENUE Uv. 
WHEELER ET AL., EXECUTORS, ETAL. May 7, 1945. 324 
U.S. 542. 


No. 614. Meurer Steet Barret Co., Inc. v. Com- 
MISSIONER OF INTERNAL Revenue. May 7, 1945. 324 
U.S. 860. 


No. 922. ATLANTIC CoMPANY v. BROUGHTON ET AL.; 
and 

No. 923. ATLANTIC CoMPANY v. CARTHAN ET AL. 
May 7, 1945. 324 U.S. 883. 
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No. 966. Dickey v. Raisin Proration Zone No. 1 
ET AL. May 7, 1945. 324 U.S. 869. 


No. 1065. Orn Workers INTERNATIONAL UNION, 
Loca 463, ET AL. v. TEXOMA NaATuRAL Gas Co. May 7, 
1945. 324 U.S. 872. 


No. —. Ex parte Bryan ScHwas. May 21, 1945. 
The second petition for rehearing is denied. 324 U.S. 
891. 


No. 177. L&pBETTER, ADMINISTRATOR, ET AL. Uv. 
FarMers Bank & Trust Co. rT AL. See ante, p. 837. 


No. —. Ex pArRTE Noe GAINEs. May 21, 1945. 324 
U.S. 831. 

No. —. Nosie ET AL. v. Botkin. May 21, 1945. 
323 U.S. 680. 


No. 24. Hers v. PitTcairN ET AL., RECEIVERS FOR 
WasasH Raitway Co. May 21, 1945. Ante, p. 77. 


No. 25. Bretcuer v. Loutsvitte & NASHVILLE RAIL- 
RoAD Co. May 21, 1945. Ante, p. 77. 


No. 377. Precision INSTRUMENT MANUFACTURING 
Co. ET AL. v. AUTOMOTIVE MAINTENANCE MACHINERY Co. 
May 21, 1945. 324 U.S. 806. 


No. 445. Brookiyn Savincs Bank v. O’Nerm. May 
21, 1945. 324 U.S. 697. 
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No. 761. GALLAGHER v. RAGEN, WARDEN. May 21, 
1945. 324 U.S. 868. 


No. 888. CarTeR v. JOHNSTON, WARDEN. May 21, 
1945. 324 U.S. 874. 


No. 963. BissELL v. AMRINE, WARDEN. May 21, 
1945. 324 U.S. 875. 


No. 990. Lesser v. New York. May 21, 1945. 324 
U. 8. 875. 


No. 1039. PutTNam ET AL. v. FEDERAL LAND BANK OF 
Bautimore. May 21, 1945. 324 U.S. 882. 


No. 1040. Ex parte Hawke. May 21, 1945. 324 
U. 8S. 878. 


No. 1055. Howarp v. Cuicaco, BuRLINGTON «& 
Quincy Rartroap Co. May 21, 1945. 324 U.S. 879. 


No. 1083. CoHEN v. UniTep States. May 21, 1945. 


No. 693, October Term, 1940. Baker v. UNITED 
States. May 28, 1945. 312 U.S. 692. 


No. 452. NationaL Lasor ReiatTions Boarp v. Le 
TourNEAU CompANY or Georaia. May 28, 1945. 324 
U.S. 793. 


No. 1036. Onto EX REL. Foster v. Evatt, Tax Com- 
MISSIONER. May 28, 1945. 324 U.S. 878. 


No. 1071. Rinxko v. UNITED States. May 28, 1945. 
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No. 514. Rosrnson v. UNiTep States. May 28, 1945. 
Second petition for rehearing denied. 324 U.S. 889. 


No. 1168. DuLanEy v. Copparp, TrusTEE. June 4, 
1945. 


No. 907. Park, CHAIRMAN, v. Group oF INSTITU- 
TIONAL INVESTORS ET AL. June 11, 1945. Mr. Justice 
JAcKsON and Mr. JusticE RutTuepceE took no part in the 
consideration or decision of these applications. 324 
U. S. 857. 


No. 995. Merrik v. Fort Tryon Garpens, INC. 
June 11, 1945. 324 U.S. 866. 


No. 1185. TELFian v. SANFORD, WARDEN. June 11, 
1945. 


No. —. Snow v. JOHNSTON, WARDEN. June 18, 
1945. 


No. 84. WILLIAMS ET AL. v. NortH CAROLINA. June 
18, 1945. Ante, p. 226. 


No. 610. ANGELUs MILuinG Co. v. COMMISSIONER OF 
INTERNAL REVENUE. June 18, 1945. Ante, p. 293. 


No. 1151. Moore v. Bartey. June 18, 1945. 


No. 1160. FisHER v. MEDWEDEFF, TRUSTEE. June 18, 
1945. 


No. 1162. Spruitiv. BALLARDET AL. June 18, 1945. 
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No. 1210. TAmeEsA v. UNITED States. June 18, 
1945. 


No. 110. CHAsE SecurITIES CorRP., NOW KNOWN AS 
AMEREX HoLpinG CorP., v. DONALDSON ET AL. June 18, 
1945. Mr. Justice Roperts and Mr. Justice DovuGuas 
took no part in the consideration or decision of this 
application. Ante, p. 304. 


No. 446. AMBassaDor, INc. ET AL. v. UNITED STATES 
ET AL. June 18, 1945. Mr. Justice Roserts, Mr. Jus- 
TIcE Buack, and Mr. Justice Douctas took no part in the 
consideration or decision of this application. Ante, p.317. 


No. 1208. Mays v. Burcess er AL. June 18, 1945. 
Mr. Justice Roperts, Mr. Justice REep, and Mr. Justice 
JACKSON took no part in the consideration or decision of 
this application. 


No. 661. October Term, 1934. Awotin v. ATLAS Ex- 
CHANGE NATIONAL BANK. See ante, p. 848. 


No. 663. UniTep StTaTEs ET AL. v. CAPITAL TRANSIT 
Co. er AL. June 18, 1945. The petitions for rehearing 
and the petition for a modification of the opinion are 
denied. Ante, p. 357. 


No. 815: Securities. & ExcHANGE CoMMISSION v. 
Oxin. See ante, p. 843. 


No. 950. Superior Coat Co. v. COMMISSIONER OF IN- 
TERNAL REVENUE. . June 18, 1945. The motion for leave 
to file petition for rehearing is denied for want of jurisdic- 
tion. R. Simpson & Co. v. Commissioner, 321 U.S. 225. 
324 U.S. 864. 
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No. 721. Jewett Ripce Coat Corporation v. LocaL 
No. 6167, UNrTEp Mine WorkKERS OF AMERICA. June 18, 
1945. Petition for rehearing denied. 


Mr. Justice JACKSON, concurring: 


Since announcement of a mere denial of this petition for 
rehearing might be interpreted to rest upon any one of 
several grounds, I consider it appropriate to disclose the 
limited grounds on which I concur. 

The unusual feature of the petition in this case is that 
it suggests to the Court a question as to the qualification 
of one of the Justices to take part in the decision of the 
cause. This petition is addressed to all of the Court and 
must either be granted or denied in the name of the Court 
and on the responsibility of all of the Justices. In my 
opinion the complaint is one which cannot properly be 
addressed to the Court as a whole and for that reason I 
concur in denying it. 

No statute prescribes grounds upon which a Justice of 
this Court may be disqualified in any case. The Court 
itself has never undertaken by rule of Court or decision 
to formulate any uniform practice on the subject. Be- 
cause of this lack of authoritative standards it appears 
always to have been considered the responsibility of each 
Justice to determine for himself the propriety of with- 
drawing in any particular circumstances. Practice of the 
Justices over the years has not been uniform, and the 
diversity of attitudes to the question doubtless leads to 
some confusion as to what the bar may expect and as to 
whether the action in any case is a matter of individual 
or collective responsibility. 

_ There is no authority known to me under which a ma- 
jority of this Court has power under any circumstances to 
exclude one of its duly commissioned Justices from sitting 
or voting in any case. As to the other and usual grounds, 
applications for rehearing in this Court, as in other bodies, 
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are addressed to the majority which promulgated the de- 
cision. This is so formulated by our Rule 33. It is al- 
ways obvious that unless one or more of them is willing 
to reconsider his position no good can come of reargument. 
Hence, being in dissent, I have no voice as to rehearing, 
except that I continue to adhere to the dissent. 

Because of these considerations I concur in denial of 
the petition. 


Mr. Justice FRANKFURTER concurs in this statement. 


No. 467. Estate or GARRETT ET AL. Vv. GREENBERG, 
TRUSTEE, ET AL. June 18, 1945. 323 U.S. 766. 





STATEMENT SHOWING THE NUMBER OF CASES 
FILED, DISPOSED OF, AND REMAINING ON 
DOCKETS, AT CONCLUSION OF OCTOBER 
TERMS—1942, 1943 AND 1944 





ORIGINAL APPELLATE TOTALS 





Pe insatemed 1942)1943 1944] 1942] 1943 | 1944] 1942] 1943} 1944 








Number of cases 


on dockets___-}| 15} 11] 11) 1,103} 1,107] 1,382) 1,118) 1,118] 1,393 
Cases disposed of ; 
during terms - 4 1 992} 960) 1,249} 997] 961) 1,249 





Number of cases 
remaining on 
dockets -_ - _-- 10} 10) 11) 111) 147] 133) 121] 157] 144 
































TERMS 





1942 | 1943 | 1944 





Distribution of cases disposed of during terms: 


ed an mais anne tin wigtiainin nats 5 1 0 

Appellate cases on merits- ------------ 261 211 278 

Petitions for certiorari__--_-___-___-_- 731 749 971 
Distribution of cases remaining on dockets: 

IR 6 wy tic cc eiena nee hn neiiate 10 10 11 

Appellate cases on merits- --------------- 75 85 86 

Petitions for certiorari___.--.......------ 36 62 47 
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INDEX 


ADJUSTMENT BOARD. See Labor, 7. 


ADMINISTRATIVE AGENCIES. Sce Constitutional Law, IV; 
Equity, 1. 

1. Administrative Regulations. Weight of administrative con- 
struction in judicial interpretation. Bowles vy. Seminole Rock Co., 
410. 

2. Administrative Decisions. Weight accorded rulings of Ad- 
ministrator of Wage and Hour Division. Jewell Ridge Corp. v. 
Local, 161. 


ADMISSION TO BAR. Sce Constitutional Law, V, (A), 1. 
ALABAMA LABOR LAW. Sce Constitutional Law, I, 5; Labor, 8. 
ALIMONY. See Divorce, 2. 

ALL-WRITS ACT. See Jurisdiction, II, 4-5. 


ANTITRUST ACTS. See Jurisdiction, II, 4-5; IV, 1. 


1. Sherman Act. Labor Unions. Combination of labor union 
with non-labor group to restrain competition and monopolize 
marketing of goods in interstate commerce, violated Sherman Act; 
Clayton and Norris-LaGuardia Acts no defense; scope of injunc- 
tion. Allen Bradley Co. v. Union, 797. 

2. Id. Refusal of members of union to accept employment by 
interstate carrier not violation of Sherman Act, though carrier 
forced out of business. Hunt v. Crumboch, 821. 

3. Sherman Act. Export Associations. Exercise by Federal 
Trade Commission of powers under Webb-Pomerene Act not pre- 
requisite to suit by United States to restrain violation of Sherman 
Act by export association. U.S. Alkali Assn. v. U. S., 196. 

4. Procedure. Preliminary Injunction. When unauthorized. 
De Beers Mines v. U. S., 212. 


APPLICATION. Sce Patents for Inventions, 1. 
APPORTIONMENT. Sce Decree; Waters. 
ARIZONA TRAIN LIMIT LAW. Sce Constitutional Law, II. 


ARMED FORCES. See Constitutional Law, V, (A), 1; Criminal 
Law, 3. 
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ASSESSMENT. Sce Taxation, I, 5; II. 
ATTORNEYS. Sce Constitutional Law, V, (A), 1. 
AWARD. Sce Labor, 7. 
BANKRUPTCY. 
Reorganization Proceedings. Chapter X. Lease. Enforcement 


of covenant providing for termination of lease upon adjudication 
of insolvency of lessee. Finn v. Meighan, 300. 


BIGAMY. See Divorce, 1. 

BITUMINOUS COAL MINES. See Labor, 2. 
BRADFORD ACT. Sce Constitutional Law, I, 8; Labor, 8. 
BUND. See Criminal Law, 3. 

BUSES. Sce Interstate Commerce Act, 4. 

BUSINESS ASSOCIATIONS. Sce Constitutional Law, V, (B), 1. 
CARRIERS. See Antitrust Acts, 2. 

CASE. Sce Constitutional Law, I, 1; Jurisdiction, I, 1-2. 
CEILING PRICE. See Prices. 

CERTIORARI. See Jurisdiction, II, 3-5. 

CIVIL RIGHTS. 

Depriving Person of Constitutional Right. Criminal Code § 20. 
Elements of offense; meaning of “willfully” and “under color of 
law”; beating of negro prisoner to death by local officers. Screws 
v. U.S., 91. 

CLASSIFICATION. Sce Constitutional Law, V, (B), 1-2. 
CLAYTON ACT. See Antitrust Acts, 1. 

COAL MINES. See Labor, 2. 

COLLECTIVE BARGAINING. Sce Labor, 7-9. 

COLOR OF LAW. See Civil Rights. 

COMMUNICATIONS ACT. -Sce Telephones. 
COMPENSATION. See Labor, 2-3. 

COMPETITION. See Antitrust Acts, 1-3. 

CONSPIRACY. See Criminal Law, 3. 


CONSTITUTIONAL LAW. See Civil Rights; Criminal Law, 1-2. 
I. In General, p. 903. 
II. Commerce Clause, p. 903. 
III. First Amendment, p. 903. 
IV. Fifth Amendment, p. 903. 
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CONSTITUTIONAL LAW—Continued. 


V. Fourteenth Amendment. 
(A) Due Process Clause, p. 903. 
(B) Equal Protection Clause, p. 904. 


I. In General. 

1. Judicial Power. Extent. Proceeding as one involving case 
or controversy. Jn re Summers, 561. 

2. Treason. Overt Act. Aid and comfort to enemy; sufficiency 
of overt act; scope of two-witness rule. Cramer v. U.S., 1. 

3. Full Faith and Credit. Divorce. North Carolina convictions 
of bigamous cohabitation not invalid as denial of full faith and 
credit to Nevada divorce decrees. Williams v. North Carolina, 226. 

4. Id.. Pennsylvania decree for support of wife not denial of 
full faith and credit to husband’s Nevada divorce decree. Esen- 
wein v. Commonwealth, 279. 

5. Regulation of Labor Unions. Constitutionality of Bradford 
Act of Alabama. Federation of Labor v. McAdory, 450; C.J. O. v. 
McAdory, 472. 

6. Constitutionality of Statute. Who may challenge. Federa- 
tion of Labor v. McAdory, 450. 

7. Id. Unnecessary decision as to constitutionality avoided. 
Id. 

8. Id. Court will not decide question of constitutionality of 
legislation in suit which is not adversary. C.J.O.v. McAdory, 472. 


II. Commerce Clause. 

Interstate Commerce. State Regulation. Arizona statute 
limiting freight trains to 70 cars and passenger trains to 14 cars, 
invalid as applied to interstate trains. Southern Pacific Co. v. 
Arizona. 761. 

III. First Amendment. 
Religious Freedom. See In re Summers, 561. 


IV. Fifth Amendment. 

Due _ Process. Administrative Proceedings. Hearing. Pro- 
cedure before Labor Board as satisfying requirements of due 
process; adequate hearing before final order becomes efiective 
sufficient. Inland Empire Council v. Milis, 697. 

V. Fourteenth Amendment. 

(A) Due Process Clause. 

1. Liberty. Religious Freedom. Denial of admission to prac- 
tice law on ground of applicant’s conscientious scruples against 
serving in state militia in wartime, valid. Jn re Summers, 561. 

2. Notice and Hearing. Claim of denial of opportunity to be 
heard not supported by record. Esenwein v. Commonwealth, 279. 
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CONSTITUTIONAL LAW—Continued. 


3. Id. That litigant had no opportunity to submit testimony 
of legislators as to intent of Act in suit, not denial of due process. 
Chase Securities Corp. v. Donaldson, 304. 

4. Statutes of Limitations. Validity of statute abolishing de- 
fense of limitations. Chase Securities Corp. v. Donaldson, 304. 

5. Criminal Cases. Punishment of person for act as crime 
though ignorant of facts making it so, not denial of due process. 
Williams v. North Carolina, 226. 

6. Jd. Manner in which court was organized denied no con- 
stitutional right of defendant. Akins v. Texas, 398. 

7. Id. Racial discrimination in selection of grand jury not 
established though but one Negro on panel. Akins v. Texas, 398. 

8. Jd. Query as to validity of proportional limitation of jurors 
according to race. Id. 

(B) Equal Protection Clause. 

1. Classification. Labor Organizations. Alabama law  regu- 
lating labor unions did not deny equal protection though inappli- 
cable to business associations and organizations subject to Railway 
Labor Act. Federation of Labor vy. McAdory, 450. 

2. Foreign Corporations. Taxation. Validity of taxing foreign 
corporation differently than domestic corporation. Lincoln Ins. 
Co. v. Read, 673. 

3. Statutes of Limitations. Statute abolishing defense of limi- 
tations did not deny equal protection of laws. Chase Securities 
Corp. v. Donaldson, 304. 

4. Criminal Cases. Racial discrimination in selection of grand 
jury not established though but one Negro on panel. Akins v. 
Texas, 398. 

5. Id. Query as to validity of proportional limitation of jurors 
according to race. ZJd. 


CONTRACTS. See Labor, 2-3; Taxation, I, 3. 


CONTROVERSY. Sce Constitutional Law, I, 1; Jurisdiction, I, 1-2. 
CORPORATIONS. Sce Taxation, | mF 


1. Foreign Corporations. Taxation. Differentiation in taxation 
of foreign and domestic corporations. Lincoln Ins. Co. v. Read, 
673. : 

2. Rights of Stockholders. Stockholder as “person aggrieved” 
and entitled to review of S. E. C. order under Public Utility Hold- 
ing Company Act; right of stockholder not dependent on whether 
proceeding has character of derivative suit. American Power Co. 
v. S. £. C., 385. 
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COVENANT. See Bankruptcy. 


CRIMINAL LAW. See Constitutional Law, V, (A), 5-8; V, (B), 
4-5. 

1. Treason. Overt Act. Aid and comfort to enemy; sufficiency 
of overt act; scope of two-witness rule. Cramer v. U.S., 1. 

2. Offenses. Criminal Code § 20. Depriving person of consti- 
tutional right; meaning of “willfully” and “under color of law”; 
beating of negro prisoner to death by local officers. Screws v. 
U.S., 91. 

3. Offenses. Selective Service Act. Conspiracy. Evidence in- 
sufficient to sustain conviction of members of German-American 
Bund of conspiracy knowingly to counsel others to evade service 
in armed forces. Keegan v. U.S., 478. 

4. Bigamous Cohabitation. North Carolina convictions did not 
deny full faith and credit to Nevada divorce decrees. Williams v. 
North Carolina, 226. 


CUSTOM. See Labor, 2. 
DEATH. See Taxation, I, 3-4. 


DECLARATORY JUDGMENT. See Judgments, 1; Jurisdiction, I, 
2-3; Labor, 8. 


DECREE. 

Interstate Rivers. Decree apportioning water of North Platte 
River. Nebraska v. Wyoming, 665. 

DERIVATIVE SUIT. See Corporations, 2. 
DISCRIMINATION. See Constitutional Law, V, (B), 1-5. 
DIVIDEND. See Taxation, I, 1. 

DIVORCE. See Judgments, 2-3. 

1. Jurisdiction. Domicil. Nevada divorce decrees not denied 
full faith and credit by North Carolina convictions of bigamous 
cohabitation. Williams v. North Carolina, 226. 

2. Id. Pennsylvania decree for support of wife not denial of 
full faith and credit to husband’s Nevada divorce decree. 
Esenwein v. Commonwealth, 279. 

DOMICIL. See Divorce, 1-2; Jurisdiction, I, 4. 

DUE PROCESS. See Constitutional Law, IV; V, (A), 1-8. 
ELECTION. Sce Labor, 4. 

EMERGENCY PRICE CONTROL ACT. See Prices. 


EMPLOYER AND EMPLOYEE. Sce Constitutional Law, I, 5; 
V, (B), 1; Labor. 
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EMPLOYERS’ LIABILITY ACT. 
Limitation of Actions. Two-year limitation; when action 
“commenced.” Herb vy. Pitcairn, 77. 
ENEMY. Sce Constitutional Law, I, 2. 
EQUAL PROTECTION OF LAWS. Sce Constitutional Law, V, 
(B), 1-5. 
EQUITABLE APPORTIONMENT. Sce Decree; Waters. 
EQUITY. Sce Injunction, 1-3. 
1. Equitable Remedies. Exhaustion of administrative remedy 
as prerequisite to equitable relief. U. S. Alkali Assn. v. U. S., 
196. 


2. Jd. When injunction inappropriate remedy. DeBeers Mines 
v. U. S., 212. 


ESTATE TAX. See Taxation, I, 3+. 
EVIDENCE. See Criminal Law, 1, 3; Interstate Commerce, 2. 


EXEMPTION. Sce Constitutional Law, V, (B), 1-2; Interstate 
Commerce, 4. 


EXPENSES. Sce Taxation, I, 2. 


EXPORT ASSOCIATIONS. Sce Antitrust Acts, 3; Jurisdiction, 
Il, 4. 


FAIR LABOR STANDARDS ACT. Sce Labor, 1-3. 


FAIR TRIAL. Sce Constitutional Law, IV; V, (A), 2-8; V, (B), 
3-5. 


FARES. Sce Interstate Commerce, 2-4; Transportation, 1-2, 4. 
FEDERAL TRADE COMMISSION. See Antitrust Acts, 3. 
FINDINGS. See Interstate Commerce, 2. 

FLORIDA LABOR LAW. Sce Labor, 9. 


FOREIGN CORPORATIONS. Sce Constitutional Law, V, (B), 2; 
Taxation, IT. 


FORFEITURE. See Bankruptcy. 
FREEDOM OF RELIGION. Sce Constitutional Law, V, (A), 1. 
FREIGHT TRAINS. Sce Constitutional Law, II. 


FULL FAITH AND CREDIT. See Constitutional Law, I, 3-4; 
Criminal Law, 4. 


FUTURE INTERESTS. See Taxation, I, 5. 
GERMAN-AMERICAN BUND. Sce Criminal Law, 3. 
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GIFT TAX. Sce Taxation, I, 5. 
GRAND JURY. Sce Constitutional Law, V, (A), 7-8; V, (B), 4-5. 


HEARING. See Constitutional Law, IV; V, (A), 2-8; V, (B), 
3-5; Labor, 4-7. 

HOLDING COMPANY ACT. See Jurisdiction, I, 6; Public 
Utilities. 

HOTELS. See Telephones. 


HUSBAND AND WIFE. See Constitutional Law, I, 3-4; Crim- 
inal Law, 4; Divorce, 1-2. 


INCENTIVE WORKERS. See Labor, 3. 
INCOME TAX. Sce Taxation, I, 1-2. 
INFRINGEMENT. Sce Patents for Inventions, 4. 


INJUNCTION. See Antitrust Acts, 1, 4; Equity, 1-2; Public Util- 
ities. 

1. Discretion to Issue. Walling v. Hardwood Co., 419. 

2. Propriety of Remedy. Preliminary injunction in Sherman Act 
suit, restraining foreign defendants from removing or disposing of 
property in United States, unauthorized. De Beers Mines v. U.S., 
212. 

3. Id. District court did not abuse discretion in enjoining hotels 
from collecting, contrary to tariff regulation, surcharges on guests’ 
long distance calls, though telephone companies not enjoined. Am- 
bassador, Inc. v. U.S., 317. 


INK. Sce Patents for Inventions, 3. 
INNKEEPERS. Sce Injunction, 3. 
INSOLVENCY. See Bankruptcy. 
INSURANCE. See Taxation, I, 3-4. 


INTERSTATE COMMERCE. Sce Antitrust Acts, 1-3; Constitu- 
tional Law, II; Labor, 1; Telephones. 


1. Railroads. State Regulation. Arizona statute limiting 
freight trains to 70 cars and passenger trains to 14 cars, invalid as 
applied to interstate trains. Southern Pacific Co. v. Arizona, 761. 

2. Railroads. Intrastate Rates. Authority of I. C. C. Order 
authorizing increase of intrastate coach fares to level of interstate 
fares, unsupported by findings and evidence. North Carolina v. 
U.S., 507; Alabama v. U. S., 535. 

3. Id. Commission can not require intrastate fares to be raised 
above reasonable level. Jd. 
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INTERSTATE COMMERCE—Continued. 

4. Motor Carriers. Jurisdiction of Commission. Commercial 
zone exemption; fares of company operating streetcars and buses 
in integrated system; through routes. U. S. v. Capital Transit 
Co., 357. 

INTERSTATE COMMERCE COMMISSION. See Interstate Com- 
merce, 2-4. 


INTERVENORS. See Labor, 5. 
INTER VIVOS TRANSFERS. Sce Taxation, I, 3-5. 


INTRASTATE FARES. Sce Interstate Commerce, 2-3; Transpor- 
tation, 1-2. 
INVENTION. See Patents for Inventions, 1-4. 


JUDGMENTS. Sce Constitutional Law, I, 3-4. 

1. Declaratory Judgments. Federation of Labor v. McAdory, 
450; C.I.O.v. McAdory, 472. 

2. Collateral Attack. Divorce decree may be collaterally at- 
tacked in other State on jurisdictional grounds. Walliams v. North 
Carolina, 226. 

3. Id. North Carolina convictions of bigamous cohabitation not 
invalid as denial of full faith and credit to Nevada divorce decrees. 
Williams v. North Carolina, 226. 

4. Conclusiveness. Prior decree of this Court did not foreclose 
second trial on issue of domicil. Williams v. North Carolina, 226. 

5. Id. When Labor Board not entitled to revocation of en- 
forcement order theretofore obtained. Mine Workers v. Eagle- 
Picher Co., 335. 

JURISDICTION. 
I. In General, p. 909. 
II. Jurisdiction of this Court, p. 909. 
III. Jurisdiction of Circuit Courts of Appeals, p. 909. 
IV. Jurisdiction of District Courts, p. 910. 


References to particular subjects under title Jurisdiction: All- 
Writs Act, Il, 4-5; Antitrust Acts, I, 4-5; IV, 1; Board of 
Appeals, IV, 3; Bradford Act, II, 6; Case or Controversy, I, 1-2; 
II, 7; Certification, IV, 2; Certiorari, II, 3-5; Declaratory Judg- 
ments, I, 3; II, 2; Divorce, I, 4; Domicil, I, 4; Export Associations, 
II, 4; Forma Pauperis, III, 1; Holding Company Act, I, 6; III, 2; 
Injunction, II, 5; Labor Board, I, 5; III, 4; IV, 2; Mandate, II, 3; 
Opinion, II, 3; Parties, I, 5-6; Patent Office, IV, 3; Preliminary 
Injunction, II, 5; Securities Commission, III, 2; Sherman Act, 
II, 4-5; IV, 1; States, II, 1; Tax Court, III, 3. 
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JURISDICTION—Continued. 
I. In General. 

1. Case or Controversy. In re Summers, 561. 

2. Id. Requirement of case or controversy in declaratory 
judgment proceeding. Federation of Labor v. McAdory, 450; 
C.1.0.v. McAdory, 472. 

3. Declaratory Judgment Proceeding. Inappropriateness of 
issues for decision in declaratory judgment proceeding. Federation 
of Labor v. McAdory, 450. 

4. Divorce. Domicil as basis of jurisdiction to divorce. 
Williams v. North Carolina, 226. 

5. Parties. Standing to seek review of C. C. A. order denying 
petition of Labor Board. Mine Workers v. Eagle-Picher Co., 335. 

6. Id. Right of stockholder as “party aggrieved” to review of 
order under Public Utility Holding Company Act. American 
Power Co. v.8. E. C., 385. 

II. Jurisdiction of this Court. 

1. Original Jurisdiction of this Court. Suit between States for 
equitable apportionment of water of interstate river. Nebraska v. 
Wyoming, 559. 

2. Declaratory Judgment Remedy. Discretion to grant or 
withhold; issues as inappropriate for decision. Federation of 
Labor v. McAdory, 450. 

3. Certiorari. Timeliness of application filed within three 
months of “order for mandate,” though more than three months 
after “opinion.” Commissioner v. Estate of Bedford, 283. 

4. Certiorari. All-Writs Act. Review under Judicial Code 
§ 262 of district court order denying motion of export association 
to dismiss suit brought by United States to restrain violation of 
Sherman Act. U.S. Alkali Assn. v. U.S., 196. 

5. Jd. Review under Judicial Code § 262 of district court order 
granting preliminary injunction in suit by United States under 
Sherman Act. De Beers Mines v. U.S., 212. 

6. Review of State Courts. This Court without jurisdiction to 
determine in first instance whether Bradford Act of Alabama con- 
flicts with National Labor Relations Act. C.J.O.v. McAdory, 472. 

7. Id. Proceeding as involving case or controversy within federal 
judicial power. Jn re Summers, 561. 

III. Jurisdiction of Circuit Courts of Appeals. 

1. Appeal in Forma Pauperis. Allowance by District Court; 
effect. Coy v. U.S., 841. 

2. Review of S. E. C. Order under Publie Utility Holding Com- 
pany Act. American Power Co. v. 8S. E. C., 385. 
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JURISDICTION—Continued. 


3. Review of Tax Court. Decision by Tax Court of clear-cut 
question of law does not foreclose decision by C. C. A. Trust of 
Bingham v. Commissioner, 365. 

4. Labor Board Orders. Enforcement. Mine Workers v. Eagle- 
Picher Co., 335. 

IV. Jurisdiction of District Courts. 

1. Antitrust Acts. Jurisdiction of suit by United States to re- 
strain violations of Antitrust Acts by export associations. U. S. 
Alkali Assn. v. U.S., 196. 

2. Review of Labor Board Certification. Inappropriate to de- 
termine whether National Labor Relations Act bars independent 
suit under § 24 of Judicial Code to review certification of bargain- 
ing representative. Inland Empire Council v. Millis, 697. 

3. Review of Board of Appeals of Patent Office. Jurisdiction 
under R. 8. § 4915 to review decision of Board of Appeals rejecting 
claim as not reading on disclosure. Hoover Co. v. Coe, 79. 
JURY. Sce Constitutional Law, V, (A), 7-8; V, (B), 4-5. 
LABOR. Sce Antitrust Acts, 1-2; Constitutional Law, IV; V, (B), 
1; Jurisdiction, IV, 2. 

1. Fair Labor Standards Act. Coverage. Maintenance em- 
ployees of office building. 10 East 40th St. Bldg. v. Callus, 578; 
Borden Co. v. Borella, 679. 

2. Fair Labor Standards Act. Computing Work Week. Bitu- 
minous Coal Mines. Time spent by miners in travel underground 
between portal and working face, required to be included in work- 
week and compensated accordingly; contrary custom or contract 
ean not prevail. Jewell Ridge Corp. v. Local, 161. 

3. Fair Labor Standards Act. Regular Rate. Determination 
of “regular rate” for piece and incentive workers; wage agreements 
as violative of §7 (a). Walling v. Hardwood Co., 419; Walling v. 
Harnischfeger Corp., 427. 

4. National Labor Relations Act. Hearing under §9 (c) as 
“appropriate”; adequacy of hearing prior to election ordered by 
Board. Inland Empire Council v. Millis, 697. 

5. Id. Standing of intervenor to seek review of C. C. A. order 
denying petition’ to revoke enforcement order, though Board 
elected not to seek review. Mine Workers vy. Eagle-Picher Co., 
335. . 

6. Jd. After obtaining C. C. A. decree of enforcement, Labor 
Board not entitled as of right to have order remanded to it for 
prescription of other relief. Jd. 
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LABOR—Continued. 

7. Railway Labor Act. Award of Adjustment Board. Author- 
ity of collective bargaining representative with respect to accrued 
monetary claims of individual employees; when settlement and 
award not conclusive. Elgin, J. & E.R. Co. v. Burley, 711. 

8. State Regulation of Labor Unions. Validity of Bradford Act 
of Alabama; inappropriateness of issues for decision in declaratory 
judgment proceeding. Federation of Labor v. McAdory, 450; 
C.1.0.v. McAdory, 472. 

9. Jd. Florida Act invalid as in conflict with collective bar- 
gaining provisions of National Labor Relations Act. Hill v. 
Florida, 538. 

LABOR RELATIONS ACT. Sce Labor, 4-6. 

LABOR UNIONS. Sce Antitrust Acts, 1-2; Labor, 7-9. 
LANDLORD AND TENANT. See Bankruptcy. 
LEASE. See Bankruptcy. 


LEGISLATIVE HISTORY. Sce Constitutional Law, V, (A), 3; 
Statutes, 1. 


LEGISLATURE. See Constitutional Law, V, (A), 3. 
LIBERTY. Sce Constitutional Law, V, (A), 1. 
LIFE INSURANCE. See Taxation, I, 4. 


LIMITATIONS. Sce Constitutional Law, V, (A), 4; Jurisdiction, 
II, 3; Taxation, I, 5. 

1. Validity of Statute abolishing defense of limitations; rule of 
Campbell v. Holt reaffirmed. Chase Securities Corp. v. Donald- 
son, 304. 

2. Operation of Limitation. Two-year limitation under Em- 
ployers’ Liability Act; when action “commenced.” Herb v. 
Pitcairn, 77. 

LONG DISTANCE TELEPHONE. Sce Telephones. 

MAINTENANCE EMPLOYEES. Sce Labor, 1. 

MANDATE. See Jurisdiction, II, 3. 

MASTER AND SERVANT. Sce Labor. 

MAXIMUM PRICE REGULATION. See Prices. 

MILITARY SERVICE. See Constitutional Law, V, (A), 1; Crim- 
inal Law, 3. 


MINERS. See Labor, 2. 
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MINES. Sce Labor, 2. 
MONOPOLY. Sce Antitrust Acts, 1-3. 


MOTOR CARRIERS. Sce Interstate Commerce, 4; Transporta- 
tion, 4. 


NATIONAL LABOR RELATIONS ACT. Sce Labor, 4-6. 
NEGLIGENCE. Sce Employers’ Liability Act. 


NEGROES. Sce Civil Rights; Constitutional Law, V, (A), 7-8; V, 
(B), 4-5. 


NEVADA DIVORCE. Sce Constitutional Law, I, 3-4; Criminal 
Law, 4. 


NORRIS-LaGUARDIA ACT. Sce Antitrust Acts, 1. 
NORTH PLATTE RIVER. See Waters. 

NOTICE. Sce Constitutional Law, V, (A), 2-3. 
OFFICE BUILDING. Sce Labor, 1. 

OFFICE OF PRICE ADMINISTRATION. See Prices. 
OPINION. See Jurisdiction, II, 3. 


OPPORTUNITY TO BE HEARD. See Constitutional Law, IV; V, 
(A), 2-3. 


OVERT ACT. Sce Treason. 
OVERTIME. See Labor, 1-3. 
PARI MATERIA. Sce Statutes, 2. 


PARTIES. Sce Constitutional Law, |, 6; Jurisdiction, I, 5-6; Labor, 
5-7. 
Right of Review. Stockholder as “person aggrieved” and entitled 
to review of 8. E. C. order under Publie Utility Holding Company 
Act. American Power Co.v.S. E.C., 385. 


PARTY AGGRIEVED. See Jurisdiction, I, 6. 
PASSENGER TRAINS. Sce Constitutional Law, II. 
PATENT OFFICE. See Patents for Inventions, 1. 
PATENTS FOR INVENTIONS. 


1. Application. Rejection. Review. Jurisdiction of district 
court under R. 8S. §4915 to review decision of Board of Appeals 
rejecting claim as not reading on disclosure. Hoover Co. v. Coe, 79. 

2. Validity Generally. Invention must involve more ingenuity 
than work of mechanic skilled in the art. Sinclair & Carroll Co. 
v. Interchemical Corp., 327. 











INDEX. 913 


PATENTS FOR INVENTIONS—Continued. 


3. Validity. Invention. Gessler Patent No. 2,087,190 for 
printer’s ink non-volatile at room temperature but volatile when 
heated, invalid for want of invention. Sinclair & Carroll Co. v. 
Interchemical Corp., 327. 

4. Infringement Suits. Better practice is for court to inquire 
fully into validity of patent. Sinclair & Carroll Co. v. Interchem- 
ical Corp., 327. 


PIECE WORK. Sce Labor, 3. 

POLICE. Sce Criminal Law, 2. 

PORTAL. Sce Labor, 2. 

PRELIMINARY INJUNCTION. Sce Antitrust Acts, 4. 


PRICES. 
Interpretation of Regulation. Determination of seller’s ceiling 


price under Maximum Price Regulation No. 188. Bowles v. 
Seminole Rock Co., 410. 


PRINTER’S INK. Sce Patents for Inventions, 3. 


PROCEDURE. See Antitrust Acts, 4; Constitutional Law, I, 6-8; 
IV; V, (A), 244, 6-7; Equity, 1; Jurisdiction, 1, 2-3, 5-6; II, 3-7; 
III, 1-4; IV, 1-3. 

1. Declaratory Judgments. Issues as inappropriate for de- 
cision. Federation of Labor v. McAdory, 450; C. I. O. v. 
McAdory, 472. 

2. Rules of Civil Procedure. Rule 70, authorizing attachment 
or sequestration, operative only after judgment. De Beers Mines 
v. U.S., 212. 

PROCESSING TAX. See Taxation, I, 6. 


PUBLIC UTILITIES. Sce Telephones. 

Public Utility Holding Company Act. Stockholder as “person 
aggrieved” and entitled to review of 8. E. C. order. American 
Power Co. v. 8. E. C., 385. 

PUBLIC UTILITY HOLDING COMPANY ACT. Sce Jurisdiction, 
I, 6; Public Utilities. 

RACIAL DISCRIMINATION. Sce Constitutional Law, V, (A), 
7-8; V, (B), 4-5. 

RAILROADS. See Constitutional Law, II; Interstate Commerce, 
1+4. 


RAILWAY LABOR ACT. Sce Constitutional Law, V, (B), 1; 
Labor, 7. 
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RATES. See Interstate Commerce, 2-4; Labor, 3; Telephones. 
REGULAR RATE. See Labor, 3. 
RELIGIOUS FREEDOM. Sce Constitutional Law, V, (A), 1. 


REMEDIES. See Equity, 1; Jurisdiction, II, 2. 

REORGANIZATION. Sce Bankruptcy. 

REPEAL. Sce Statutes, 3. 

RES JUDICATA. See Judgments, 24. 

RESTRAINT OF TRADE. Sce Antitrust Acts, 1-3. 

REVERSION. Sce Taxation, I, 3. 

RULES OF CIVIL PROCEDURE. Sce Procedure, 2. 

SECURITIES & EXCHANGE COMMISSION. See Jurisdiction, 
III, 2; Public Utilities. 

SELECTIVE SERVICE ACT. Sce Criminal Law, 3. 

SETTLEMENT. Sce Labor, 7. 

SHERMAN ACT. See Antitrust Acts, 1-3. 

SINGLE-PREMIUM CONTRACT. Sce Taxation, I, 3. 


STATES. See Constitutional Law, I, 3-4; Jurisdiction, II, 1. 
Interstate Rivers. Use of Water. Equitable apportionment of 
water of North Platte River. Nebraska v. Wyoming, 589. 
STATUTES. See Constitutional Law. 
1. Construction. Legislative History. Jewell Ridge Corp. v. 
Local, 161. 
2. Construction. Statutes in pari materia. Trust of Bingham 
v. Commissioner, 365. 
3. Repeal. Repeal by implication not favored. U. S. Alkali 
Assn. v. U.S., 196. 


STATUTES OF LIMITATIONS. Sce Constitutional Law, V, (A), 
4; V, (B), 3. 


STOCKHOLDER. Sce Corporations, 2; Jurisdiction, I, 6. 
STREET CARS. Sce Transportation, 4. 

STREET RAILWAYS. See Transportation, 4. 
SUPPORT. See Divorce, 2. 

SURCHARGE. Sce Telephones. 


TARIFF. Sce Injunction, 3; Telephones. 
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TAXATION. 


I. Federal Taxation. 

II. State Taxation. 
I. Federal Taxation. 

1. Income Tax. Distribution by corporation having “effect of 
distribution of taxable dividend” under § 112 (c) (2) of 1936 Act. 
Commissioner v. Estate of Bedford, 283. 

2. Jd. Expenses of trustees in contesting tax and in winding up 
trust after expiration as expenses for “management of prop- 
erty held for production of income.” Trust of Bingham v. Com- 
missioner, 365. 

3. Estate Tax. Computation. Transfers “intended to take 
effect in possession or enjoyment at or after death”; single- 
premium contracts; possession by decedent of reversionary in- 
terest at time of death. Goldstone v. U. S., 687. 

4. Jd. Amounts receivable “as insurance under policies taken 
out by decedent on own life.” Jd. 

5. Gift Tax. Computation. Gifts of “future interests”; $50,000 
exclusion under 1932 Act; burden on taxpayer to show gift not of 
“future interest’; adjustment of net gift figure for earlier year not 
barred by limitations. Commissioner v. Disston, 442. 

6. Processing Tax. Claim for Refund. Compliance with re- 
quirements of Treasury Regulations; waiver. Angelus Milling Co. 
v. Commissioner, 293. 

7. Treasury Regulations. Validity of T. R. 103, § 19.23 (a)-15, 
purporting to deny deduction of litigation expense unless to pro- 
duce income. Trust of Bingham v. Commissioner, 365. 

8. Review of Tax Court Decisions. See Trust of Bingham v. 
Commissioner, 365. 

II. State Taxation. 

Foreign Corporations. Differentiation in taxation of foreign and 
domestic corporations. Lincoln Ins. Co. v. Read, 673. 

TAX COURT. Sce Jurisdiction, III, 3; Taxation, I, 8. 
TELEPHONES. 

Telephone Companies. Communications Act. Hotels properly 
enjoined from violating tariff regulation forbidding collection of 
surcharges on guests’ long distance calls. Ambassador, Inc. v. 
U.S8.,317. 

THROUGH ROUTES. See Interstate Commerce, 4; Transporta- 
tion, 4. 

TRADE UNIONS. See Constitutional Law, I, 5; VI, (B), 1; Juris- 
diction, II, 6; Labor, 7-9. 
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TRAIN LIMIT LAW. Sce Constitutional Law, II. 
TRAINS. See Constitutional Law, II. 


TRANSPORTATION. 

1. Railroads. Intrastate Fares. Authority of I. C. C. Order 
authorizing increase in intrastate coach fares to level of interstate 
fares, unsupported by findings and evidence. North Carolina v. 
U.S., 507; Alabama v. U. S., 535. 

2. Jd. Commission can not require intrastate fares to be raised 
above reasonable level. Jd. 

3. Railroads. State Regulation. Arizona statute limiting 
freight trains to 70 cars and passenger trains to 14 cars, invalid as 
applied to interstate trains. Southern Pacific Co. v. Arizona, 761. 

4. Motor Carriers. Federal Regulation. Jurisdiction of I.C.C. 
Commercial zone exemption; fares of company operating streetcars 
and buses in integrated system; through routes. U.S. v. Capital 
Transit Co., 357. 


TREASON. 
Overt Act. Two-Witness Rule. Sufficiency of overt act; scope 
of two-witness rule. Cramer v. U.S., 1. 


TREASURY REGULATIONS. Sce Taxation, I, 6-7. 
TRUSTS. Sce Taxation, I, 2. 


UNIONS. See Antitrust Acts, 1-2; Constitutional Law, I, 5; VI, 
(B), 1; Jurisdiction, I1, 6; Labor, 7-9. 


WAGES AND HOURS. Sce Administrative Agencies, 2; Labor, 1-3. 
WAIVER. See Taxation, I, 6. 
WAR. See Constitutional Law, I, 2; V, (A), 1. 


WATERS. 
Interstate Rivers. Use of Water. Equitable apportionment of 
water of North Platte River. Nebraska v. Wyoming, 589. 


WEBB-POMERENE ACT. Sce Antitrust Acts, 3. 
WILLFULLY. See Civil Rights; Criminal Law, 2. 


WITNESSES. 
Two-Witness Rule. Scope of two-witness rule in prosecution 
for treason. Cramer v. U. S., 1. 

















